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Praise for Journeys Toward Gender Equality in Islam


 


‘By means of a series of interviews with key activists and writers in the story of the struggle for justice for women in Islam in recent decades, Ziba Mir-Hosseini – pioneering activist and erudite scholar herself – offers us an insightful and illuminating meditation on the history of this struggle in our time, in its fierce hopes and commitments as well as its most vexing and recalcitrant problems. Essential reading on the subject, her book will surely become a classic.’


Leila Ahmed, Victor S. Thomas Research Professor of Divinity, Harvard University


 


‘Long one of our age’s most gifted scholars on Islam, gender and equality, Ziba Mir-Hosseini has written a new book that takes readers through a conversational journey about gender equality with six leading Muslim intellectuals. Both deeply personal and scholarly, the journey’s narratives offer state-of-the-field commentaries on not just gender equality but Shari‘a law and Muslim ethics in our late-modern age. The result is one of the most important and enjoyable books on Islam and gender that I have ever read.’


Robert W. Hefner, Professor of Anthropology and Global Affairs, Boston University


 


‘Among today’s most innovative and influential Islamic thinkers, Ziba Mir-Hosseini has worked for decades to promote gender equality in Muslim family law. The fascinating and engaging dialogues in this volume, carried out with a diverse array of interlocutors who are important thinkers in their own right, reflect her twin commitments to conceptual precision and real-world transformation. These interviews could only have been carried out by someone with her intellectual range and collaborative spirit. This volume is essential reading for anyone interested in contemporary Muslim thought.’


Kecia Ali, Professor of Religion, Boston University


 


‘At once personal and scholarly, diverse yet focused on particular issues, presenting both spiritual and intellectual journeys, this work represents an original way of broaching the ever-elusive subject of gender in Islam.’


Omaima Abou-Bakr, Professor of English and Comparative Literature, Cairo University
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Note on Transliteration and Translation


I have used a simplified version of the transliteration system adopted by the International Journal of Middle Eastern Studies, using a full range of English vowels, but excluding all diacritical marks; I do employ symbols for the letters ‘ayn (‘) and hamza (‘). Non-English terms are italicized. However, where appropriate, I have used familiar English forms of Arabic and Persian terms and names, for example halal, haram, fatwa, hijab – though I have preferred Shari‘a to Shariah. All these words have entries in the Concise Oxford English Dictionary. As is conventional in English – see Brown, 2009 – I have used the word Hadith as both a singular and a collective plural.


Islamic sciences – like other branches of knowledge – are replete with specialist jargon and technical terms that are filtered through everyday life in Muslim contexts. Some of these terms have multiple and indeterminate meanings that are made clear by context and usage. One key word is hukm, which can mean: Qur’anic injunction, divine law, judgement, determination, decision, order, command, sentence, decree; in the plural (ahkam), it denotes religious rulings, principles, precepts. Another such term is shar‘; as a noun, it can mean religion, religious law, divine law, canon; in adjectival form (shar‘i), it can mean religious, legitimate, legal, lawful, permissible, licit, authorized, admissible, jural, de jure. These key terms, along with some others, are kept in their original form (italicized) and translated at first use, leaving the context to illuminate their meanings. All English translations of the Qur’an are from The Qur’an, A New Translation by M.A.S. Abdul Haleem, unless stated otherwise.


The conversations in the final two chapters were conducted in Persian and inevitably involved ta‘arof – a mixture of tact and politeness that is inherent to the language. In the translations, I have reduced the ta‘arof but tried to keep the spirit of these exchanges; and in transliterating technical terms I have kept to the Persian pronunciation whenever they are part of everyday language.










Introduction


The only way that we can come to knowledge is through dialogue


Paul Ricoeur


 


In the early 1980s, when I first started attending the Tehran branches of the post-revolutionary family courts, presided over by Islamic judges, women who came to court were astonished to learn that their husbands could now not only take another wife but also divorce them, all without securing their consent. Some were incredulous, and would ask more than one judge, ‘Can he really divorce me, if I don’t agree? Is this justice? Is this what Islam says?’ They used every occasion – sometimes thumping the judge’s desk – to remind the judge of his role as custodian of the Shari‘a, and of the injustice of a system that could not protect them. The judges had no answer.


My research in these family courts was the beginning of my search to make sense of the gap between the ideals of Islam and legal practices in countries such as post-revolutionary Iran, where the government and the judiciary claim to be implementing ‘Shari‘a’. My quest has changed course over the years, but since the early 1990s two questions have been at the centre of my work: If justice is an intrinsic value in Islam, why have women been treated as second-class citizens in Islamic legal tradition? Now that equality has been established as an essential principle in contemporary conceptions of justice, is it possible to argue for equality between men and women from within the Islamic tradition?


This book examines these questions in conversations with six Muslim reformists (three men and three women) conducted between 2009 and 2020.1 All six are public intellectuals; I have interacted with some in academic workshops and conferences, and collaborated in research with others. I chose them because they have all shaped my own thinking in some way, they have all transcended the limitations of classical jurists, and because I wanted to develop a way to argue for gender equality through Islamic law with them.


My initial aim in the project was to make these thinkers’ writings accessible to a wider audience, and in particular to women’s rights activists. As the project progressed, I found that what I was doing was tracking how these reformist thinkers came to know Islam and its textual sources in the ways they do; and how their experiences became a source of theological and juristic discoveries. At the same time, I realized that I was bringing their journeys to knowledge of Islam into conversation with my own.


So let me begin with an account of my own trajectory and how I came to develop this methodology of conversation and collaboration as a way of exploring and producing knowledge to challenge patriarchy in Muslim legal tradition. It all started with my experiences in post-revolutionary Iran.2


The Search: Out of This Dead End


In July 1979, six months into the revolution that brought political Islam into power in Iran, the renowned Iranian poet Ahmad Shamloo wrote a poem, “Dar in Bombast” (In This Dead End), that proved to be prophetic of what was to come.


 


In This Dead End


 


They smell your mouth.


Lest you have said, ‘I love you.’


They smell your heart.


These are strange times, my dear . . .


And they flog love


at the roadblock.


We had better hide love in the closet . . .


In this crooked dead end and twisting chill,


they feed the fire


with the kindling of song and poetry.


Do not risk a thought.


These are strange times, my dear . . .


He who knocks on the door at midnight


has come to kill the light.


We had better hide light in the closet . . .


Those there are butchers


stationed at the crossroads


with bloody clubs and cleavers.


These are strange times, my dear . . .


And they excise smiles from lips


and songs from mouths.


We had better hide joy in the closet . . .


Canaries barbecued


on a fire of lilies and jasmine,


these are strange times, dear . . .


Satan drunk with victory


sits at our funeral feast.


We had better hide God in the closet.3


 


در این بن‌بست


 


دهانت را می‌بویند


مبادا که گفته باشی دوستت می‌دارم


دلت را می‌بویند


روزگارِ غریبی‌ست، نازنین


و عشق را


کنارِ تیرکِ راهبند


تازیانه می‌زنند


عشق را در پستوی خانه نهان باید کرد


آتش را


به سوخت‌بارِ سرود و شعر


فروزان می‌دارند


به اندیشیدن خطر مکن


روزگارِ غریبی‌ست، نازنین


آن که بر در می‌کوبد شباهنگام


به کُشتنِ چراغ آمده است


نور را در پستوی خانه نهان باید کرد


آنک قصابانند


بر گذرگاه‌ها مستقر


با کُنده و ساتوری خون‌آلود


روزگارِ غریبی‌ست، نازنین


و تبسم را بر لب‌ها جراحی می‌کنند


و ترانه را بر دهان


شوق را در پستوی خانه نهان باید کرد


کبابِ قناری


بر آتشِ سوسن و یاس


روزگارِ غریبی‌ست، نازنین


ابلیسِ پیروزْمست


سورِ عزای ما را بر سفره نشسته است


خدا را در پستوی خانه نهان باید کرد


 


Shamloo’s poem spoke to me then as it does now, and as it has done to many Iranians of my background and generation. In the aftermath of the revolution, the clerical leaders who took over politics banished love, beauty, joy and pleasure from public space, and anyone expressing them risked punishment. The new authorities justified this policy in the name of Islam: it was God’s law, the Shari‘a. This was a new encounter with Shari‘a, the core of the faith into which I was born, and a vision of it that I had not experienced before and now – like the women litigants who came to court – found unjust and frightening.


At the time of the revolution – which I supported – I was in my late twenties, finishing my studies in England. In 1980 I returned home, newly married and with a doctorate in hand. I had looked forward to becoming a university teacher and living happily with my husband. But neither expectation was to be fulfilled; I found myself in Shamloo’s ‘dead end’. Under the new regime’s ‘Islamization’ policy the universities were closed down, and when they reopened three years later there was no place for people like me. Not only was I not qualified to teach ‘Islamic anthropology’, I was not a ‘good Muslim’: the file on me contained a report that I had never ‘fully observed the rule of hijab’.4 My marriage also broke down, and the ‘Shari‘a’ marriage contract I had signed left me at my husband’s mercy; he would neither agree to a divorce nor give me permission to leave the country. My only option was to negotiate my release in a court presided over by a religious judge. I began to educate myself in Islamic family law; I read widely, and I also attended some of the new family courts, intrigued to discover how the new regime was implementing ‘Shari‘a’ in practice. I learned the new law well enough to secure my own divorce.


In 1984 I returned to the UK, and to academic life in Cambridge. I started a new research project on a topic of which I now had some knowledge and personal experience. Between 1985 and 1989, I did fieldwork in family courts in Iran and Morocco. I wanted to know, as an anthropologist, what it means to be married and divorced under a law whose advocates claim it to be sacred. Investigating the details of marital disputes that came to court, I focused on the strategies of the litigants, and how judges came to their decisions. I went beyond the letter of the law, to examine the complexity of human relations, how individuals understand and relate to the ‘sacred’ in the law. This research led to my first book, Marriage on Trial (1993). In retrospect, I see that I was seeking to understand how Shamloo’s ‘dead end’ came about in Iran, and how to get out of it.


During those months of sitting in courts and listening to litigants, observing and conversing with judges, I learned that by the time a marital dispute reached court, whatever was sacred and ethical in the law had evaporated. Neither the judges nor the disputing couple were concerned with the sacred. What was left of the Shari‘a was a strong patriarchal ethos that privileged men and placed women under male authority: it was an ideology to legitimize unequal and unjust power relations in marriage and society and to curtail women’s voices and choices. In fact some clerical judges in Tehran told me that the courts were not the right place to learn about the Shari‘a; I should go to seminaries and read books of fiqh, Islamic jurisprudence.


In the early 1990s, I began to study these Islamic juristic texts, seeking to understand how their ideas of male and female nature and men’s and women’s roles in society were constructed. In several further visits to Iran, I worked with a young cleric who facilitated my entry into the seminaries in Qom – the centre of religious learning. He also helped me to establish a dialogue with the male clerics in charge of a woman’s magazine financed by the seminaries. In the course of these conversations with clerics, I realized the importance of engaging with the Islamic legal tradition, and the need to develop a language and framework to argue for justice and equality from within the tradition. The clerics and I often talked across each other. As an anthropologist I understood law in its social context, as shaped by social, cultural and political forces; they were reluctant to acknowledge this, insisting upon upholding a set of ideal laws. They aimed to get the textual and legal arguments right, and then social practices could be changed; for them, for every problem there was a legal solution in the Shari‘a, which they were attempting to find. Where I put the emphasis on changing norms and practices around notions of gender and social justice, they stressed textual sources as containing the ideals to shape reality. Yet I saw how these contemporary custodians of the Shari‘a – the ulema – modified and reconstructed classical fiqh rulings that did not benefit women. I was also spending a lot of time with women visiting the shrine in Qom, and became enraged at how badly the shrine custodians treated them; and I saw how the strict codes of gender segregation and hijab worked to marginalize women and undermine their experiences.


Recordings of these conversations formed the basis of my next book, Islam and Gender.5 The format followed a pattern established in anthropology since the 1970s (with the recognition that knowledge/culture is constructed in the process of conversation). By then I was aware of the links between ideas, identity and politics, and I began to observe – and reveal – my own motives and changes in perspective in the course of my research. I began with an account of the development of my thinking up to that point, and described how the material in the book had been collected, as well as my efforts to understand the background and ways of knowing of my interlocutors.


While writing Islam and Gender, I also started working with Kim Longinotto, an experienced independent British filmmaker. We co-directed an observational documentary (inspired by Marriage on Trial), in which the presence and concerns of the film crew were evident throughout. Divorce Iranian Style was shot in 1997, premiered in 1998, and during the ensuing years broadcast on TV in several countries, winning prizes in numerous festivals. I have written an account of this, which was my first experience in filmmaking, and how it involved me in a long series of negotiations, not only with the Iranian authorities for permission and access, and with British television film producers, but also with myself: I had to deal with personal ethical and professional dilemmas as well as with theoretical and methodological issues of representation.6


All these experiences gave a new edge to my research, which became more focused on rulings on marriage, divorce, custody, hijab and zina (sex outside marriage). I sought to unveil the theological and rational arguments as well as the social and legal theories that underpin juristic notions of gender, specifically the constructs on which the whole edifice of gender inequality in Muslim legal tradition has been built. My aim was to undermine this edifice, to show that there is nothing ‘sacred’ about it, and that consequently it is open to change.


In 2001, Zainah Anwar, founder of the Malaysian NGO, Sisters in Islam, invited me to write a paper on the ‘construction of gender in Islamic legal tradition and strategies for reform’ for a conference in Kuala Lumpur.7 At the time, my research was focused on the idea of ‘Islamic feminism’, and writing this paper moved me further over the line toward activism. Subsequent trips to conferences and meetings in Malaysia and Indonesia opened a new world to me, where I felt at ease. There was none of the tension between religious and secular feminists that I was used to in the forums in Europe and North America where I had been presenting my work. I now spoke and wrote, not just as an academic merely concerned to analyse and explain, but also as an activist in search of solutions. This I found liberating.


It was, moreover, a welcome change from my experiences with secular-minded women’s groups and NGOs in other Muslim-majority countries. For them, feminism was only possible within a secular framework; they had a visceral mistrust of religion, which was not the source of inspiration and liberation but an obstacle and a hurdle that should be ignored for the time being and would eventually be overcome. They saw my approach and my work, attempting to address women’s issues from within a religious framework, as futile and counter-productive. At the same time, almost all the ulema I encountered voiced suspicions about my approach and my engagement with international human rights and feminism, both of which they saw as alien and Western-inspired.


Meanwhile, three other new experiences were having a profound impact on my thinking and my approach to research. First, in 2000, I was invited to teach at New York University School of Law for a semester in 2002. I accepted, for what was to be the first of six visits.8 With my students – and among my law school colleagues – I experienced a new culture: the tradition of learning of American academic lawyers. I was struck by the similarities between this tradition and that of the Qom seminaries. Both were founded on the conviction of the law’s ability to be neutral and to deliver justice. Lawyers – like the ulema – dislike uncertainties and seek legal remedies for social issues, while my own training as an anthropologist taught me to observe and to seek to understand the social context, the contingencies of social practice and the causes of legal disagreements.9


It was during my visits to NYU that I came to know Carol Gilligan, the pioneering feminist psychologist whose work I knew and respected. I would attend the seminar course that she taught with constitutional lawyer David Richards on the roots of ethical resistance, exploring questions such as: Why do people resist injustice? Why does resistance succeed or fail? I loved these seminars and found Gilligan’s talks, the readings and discussions so enriching.10 Apart from Gilligan’s own books, I came to be very much influenced in my teaching and writing by Women’s Ways of Knowing, a book by some of her admirers, which gave me insight into the cognitive processes involved when women acquire knowledge and relate to authority.11


Another important influence stemmed from my involvement in the project “New Directions in Islamic Thought and Practice”, initiated by the Oslo Coalition on Freedom of Religion or Belief.12 The project was conceived in 2002 when I was invited to Oslo by Lena Larsen to teach in a short course on divorce in Islamic law. Dismayed by the excessive focus of the media and academia on ‘Islamic fundamentalism’, a group of us recognized that we as academics have a responsibility to provide a forum for Muslim reformist thinkers to meet and exchange ideas. With support from the Oslo Coalition, and in consultation with an international committee of experts, the project developed into a series of closed workshops and public fora in collaboration with universities in different Muslim countries. The first workshop was held in Jogjakarta in 2004, followed by others in Sarajevo (2005), Istanbul (2007), Marrakesh (2008) and Cairo (2009 and 2010). The project has so far produced three books.13 The workshops were occasions for honest debate and exchange of ideas about reform and strategies for bringing these ideas to the public. As an active member of the working group, I was involved in organizing the meetings, where I not only met with key Muslim thinkers but gained insights into their diverse ways of thinking and approaching the textual tradition.


Thirdly, a fellowship at the Wissenschaftskolleg zu Berlin (Wiko) in 2004–5 provided me with the space and intellectual environment that I needed at the time. Among the fellows that year was the prominent Iranian philosopher and reformer Abdulkarim Soroush, whose work I had followed since the early 1990s and which continues to influence me. In the course of my research in Qom and my conversations with the clerics, I was also listening to recordings of Soroush’s lectures and reading his interviews and writings. He had opened my eyes to new ways of thinking about Islam and its textual tradition. In the following years I had met Soroush several times in London and elsewhere; now in Berlin I learned much more of his approach and had a chance to develop our discussions. I found his approach to Islam coherent and inspiring – though I still could not agree with his gender perspective, as I had written in Islam and Gender.14


One of the most interesting fellows at Wiko was the feminist philosopher Nancy Fraser, whose work I very much admired. I joined the reading group that she and other feminist scholars formed that year. I came to appreciate feminism as a knowledge project, and started to ask new questions, to understand its relevance to my own research and context; that there are different ways of knowing; that there is no such a thing as value-free, ‘objective’ knowledge, so there can be neither definite nor final answers to what we know about Islam; ‘the more value-neutral a conceptual framework appears, the more likely it is to achieve the hegemonic interests of dominant groups.’15 I was increasingly convinced that, until patriarchal interpretations of the Shari‘a are challenged from within the tradition, there can be no meaningful and sustainable change in family laws in Muslim contexts. I saw one problem to be the antagonism between ‘secularist’ and ‘Islamic’ approaches to the issue of women’s rights; this divide, partly a legacy of colonial policies, blocked any fruitful debate and prevented women’s groups from forging a viable strategy for Muslim family law reform. It was essential, I believed, to bring feminist methodology and knowledge into conversation with Islamic legal tradition, starting with gender as a category of analysis.


These varied experiences and discussions have strongly shaped my ‘formation’ in the years since, and influenced my input into the new movement that came to be called Musawah.


The Making of Musawah


Zainah Anwar of Sisters in Islam, who shared my views, organized a workshop in Istanbul in March 2007, bringing together a diverse group of activists and scholars from a range of countries to discuss Islamic Family Law Reform. A planning committee was formed, charged with setting out the vision, principles and conceptual framework of Musawah (Arabic for equality), a new movement for the reform of Muslim family laws and practices.


We aimed to link academics and activists and to bring fresh perspectives on Islamic teachings. We began by commissioning a number of concept papers by reformist thinkers such as amina wadud,16 Khaled Abou El Fadl and Muhammad Khalid Masud. We used these papers, published as the book Wanted: Equality and Justice in the Muslim Family,17 to show how the wealth of resources within Islamic legal tradition, and the Qur’anic verses on justice, compassion and equality, can support the promotion of human rights and a process of reform toward more egalitarian family relations. In the course of two other workshops in Cairo and London, we developed a Framework for Action, in which we integrated Islamic teachings, universal human rights principles, national constitutional guarantees of equality and the lived realities of women and men, as the basis of our claim for equality. We presented both Wanted and the Framework for Action at the launch of Musawah in Kuala Lumpur in February 2009.


The Framework for Action grounds our claim to equality and arguments for reform simultaneously in Islamic and human rights frameworks. Taking a critical feminist perspective, we work from within the tradition of Islamic legal thought and invoke two of its main distinctions. The first, which underlies the emergence of the various schools of Islamic law and within them a multiplicity of positions and opinions, is between Shariʿa and fiqh. Shariʿa (‘the way’) in Muslim belief is God’s will, as revealed to the Prophet Muhammad. Fiqh (‘understanding’) is Islamic jurisprudence, the process and the methodology for discerning and extracting legal rulings (ahkam) from the sacred sources of Islam: the Qur’an and the Sunna (the practice of the Prophet, as contained in Hadith, Traditions). Like any other system of jurisprudence, fiqh is human, temporal and local.


The second distinction is between the two main categories of legal rulings: ʿibadat (ritual/devotional acts) and muʿamalat (social/contractual acts). Rulings in the first category, ʿibadat, regulate relations between God and the believer: here jurists contend there is limited scope for rationalisation, explanation and change, since such rulings pertain to the spiritual realm and divine mysteries. This is not the case with muʿamalat, which regulate relations among humans and remain open to rational considerations and social forces, and to which most rulings concerning women and gender relations belong.


These distinctions have given us the language and the conceptual tools to argue for gender equality from within Muslim legal tradition. Contemporary Muslim family laws, we argue, are neither divine nor immutable; they are the product of fiqh, as developed by classical jurists in vastly different historical, social and economic contexts. They belong to the realm of muʿamalat, an area of fiqh rulings that is open to reinterpretation in line with the demands of time and place. These rulings, we argue, must now conform with contemporary notions of justice, to which gender equality became inherent during the course of the twentieth century. Women’s concerns and voices were silenced by the time the fiqh schools emerged, early in the history of Islam; today we are reinserting them into the processes of the production of religious knowledge and law-making.18


It was against this background that I began this book project in September 2009. By then my search for a way out of the ‘dead end’ that Shamloo so eloquently depicted had merged with my work for Musawah and the wider struggle for the democratization of knowledge in Islam. Two events earlier that year gave me cause for optimism: the first was the launch of Musawah in February and the second was the rise of the Green Movement in Iran in the aftermath of the disputed June presidential elections, in which women and youth were at the forefront. I saw both events as promising early signs of collective challenges, from within, to patriarchal and despotic versions of Islam.


Conversations: Organization of the Book


There are seven chapters, framed by this introduction and a conclusion; Chapter One sets the scene for the six that follow, which are devoted to my conversations with leading Islamic reform thinkers.


The first section of Chapter One contextualizes the competing gender discourses and perspectives in contemporary Islamic tradition. I examine the challenge that the idea of gender equality has presented to established understandings of the Shari‘a, and how, by the end of the twentieth century, this challenge had given birth to ‘Islamic feminism’. The second section introduces three reformist texts that engaged with gender issues in Muslim tradition in ways that have inspired myself and all my interlocutors. These texts appeared at three key moments in the development of Muslim discourses on gender rights – the codification of family laws, the zenith of political Islam, and the rise of Islamic feminism. Their authors – Tahir Haddad, Fazlur Rahman and Nasr Hamid Abu Zayd – are no longer with us, but their approaches to Islam’s textual sources became the building blocks of ideas of gender equality from within the Islamic legal framework.


Chapter Two presents my conversations, beginning in September 2009, with Abdullahi An-Na’im, the well-known Sudanese academic teaching in the United States at Emory University, whose pioneering work on Islam and human rights has inspired me and many other women. Following his mentor Mahmoud Mohamad Taha, the late Sudanese religious thinker and leader, in the 1990s An-Na’im proposed a methodology for a comprehensive reformation from within Islamic tradition. In 2007, as the idea of Musawah was taking shape, Zainah Anwar invited An-Na’im to contribute a concept paper on Islam and human rights from a reformist perspective. To our surprise, he responded to the effect that ‘I am done with this type of approach.’ Puzzled, I now asked whether he had departed from his earlier project of reformation from within Islam. If so, why and in what ways? He responded:


 


It is not a departure at all, in fact it is going deeper within the same approach that has two tracks. One is about the internal transformation of Muslim understandings of Shari‘a and the practices of the Shari‘a. The second track is the external conditions that enable this internal transformation and conversation to take place. In other words, I have [first] to address the political, legal, constitutional, and human rights dimensions not as an end itself but as a means to the end. I need the external conditions to protect the space that I need in order to be as radical as I care to be in the internal conversation among Muslims about Islam.


 


As our conversation progressed our differences in approach and strategy became apparent. They concern two issues. One is An-Na’im’s use of Shari‘a and fiqh interchangeably in his work. For him it is ‘intellectual dishonesty’ to distinguish them, as well as a futile strategy for opening space for debate. The other issue is engagement with traditional ulema and religious centres of learning, which he also sees as futile. By contrast, I see the distinction between Shari‘a and fiqh as essential for challenging patriarchy from within, and engagement with the ulema to be a key strategy for achieving the internal transformation of Muslim understandings of Shari‘a.


My next conversations are with two feminist scholars of the Qur’an – amina wadud and Asma Lamrabet. I know both of them well and have worked with them closely; we share the same vision. These conversations unfolded between 2010 and 2014, during the progress of Musawah’s first research project (I was convenor) to re-examine qiwama and wilaya, two juristic concepts rooted in the Qur’an, which Muslim jurists have interpreted and constructed to justify male authority over women.19 Both have chapters in one of the resultant books: Men in Charge? Rethinking Male Authority in Muslim Legal Tradition (2015).


In Chapter Three I talked with amina wadud, an African-American who converted to Islam in 1972. Her first book, Qur’an and Woman: Rereading the Sacred Text from a Woman’s Perspective, first published in 1992, translated into many languages, has become a seminal text for Muslim feminists. I asked her to talk about her conversion and her evolving journey from adherence to a Salafi version of Islam to breaking a taboo in 2005 when she led a mixed Friday Prayer in New York. I also wanted to know why, despite having been a founding member of Sisters in Islam in 1988, she refused for a long time to identify as feminist.


 


In the 1990s I struggled with the two discourses led by Muslim women who argued that feminism and Islam are irreconcilable. The best way I can describe this time is that feminism was not wide enough to embrace Islam, and Islam was not universal enough to embrace feminism. It was a living reality for many people including myself, who weren’t willing to give up one for the other. I just had to take them both. The launch of Musawah in 2009 was really transformative for me. It was there that I began to see the political, social, cultural impact of this gender-inclusive analysis of Islam. And I said, well there it is. That’s what Islamic feminism is and I was more comfortable with it.


Wadud also explained how she came to develop a gender-inclusive approach to the Qur’an, the impact of the 2005 controversy, and how her vision of feminism and Islam was formed.


Chapter Four introduces Asma Lamrabet, who started from the opposite position. A Moroccan medical doctor, around 1990 she felt betrayed and disillusioned by secularism and began to study her own faith and to write about it. I came to know her through her much-discussed book Women in the Qur’an: An Emancipatory Reading. Published in French in 2007, it appeared while I was doing research on recent family law reforms in Iran and Morocco, and Lamrabet and I met during one of my field trips in Rabat. We became friends, and I was also able to connect her with Fatima Mernissi – strangely, they lived in the same city but had never met. In 2011, Lamrabet became director of the women’s studies centre in the Rabita Mohammedia, which made her a public figure. It was then that she became involved in Musawah’s research project. She resigned her directorship in March 2018 during the women’s campaign for equal rights in inheritance laws. Her opinion that the Qur’an teaches equality between men and women in inheritance was widely reported in the press, but it ended her strained relationship with the ulema.


I asked Lamrabet about her journey, how she became an ‘Islamic Feminist’, i.e. the move from secularism to Islam in her search for justice and equality for women, and why she decided to join Rabita and then leave. She described the abyss between her approach and that of the ulema in the Rabita:


 


Ninety per cent of the Qur’an refers to the human being, laying the path for proper actions or behaviour. It gives a great deal of importance to other concepts that are interconnected with the human, such as reason (‘aql) . . . When you have a holistic vision of the text and fully grasp its textual and contextual meanings, it is impossible to conclude that there is discrimination . . . The ulema study and memorize the Qur’an, but their knowledge of the text is superficial . . . They have locked the Qur’an in the closet and are relying on the exegesis. You are being diverted from using your ‘aql or reason, against engaging with justice, and we are simply guided to perform the ulema’s orders, something that the political authorities approve. This is my problem inside this institution, my limits are political limits; I am gradually hitting a wall; because I ask, why is there no justice? Why is there discrimination? Why are they not using their reason, ‘aql? Why, Why?


 


The next three conversations were with scholars who have critically engaged with usul al-fiqh, legal methodology, and have proposed strategies for substantive reform. All three are well versed in traditional religious sciences and modern education, and in different ways, have redefined the conventional relationship between Shari‘a, fiqh and state law.


The subject of Chapter Five is Khaled Abou El Fadl, a distinguished and prolific Egyptian scholar of Islam, Professor of Law at the University of California, Los Angeles. His criticism of modern puritanical jurists is widely regarded as enlightening and vital. I first met him in 1999 during a panel discussion; we exchanged books, and we have kept in touch since. After the 9/11 attacks he became more vocal in his critique of Salafi Islam; that made him a public figure in the US press, but also the target of Muslim extremist wrath. He contributed a paper on Islam and human rights to Musawah’s first book, Wanted.


In January 2014 Abou El Fadl invited me to his home in Los Angeles, and we talked for several hours. As he recounted his religious and legal education in Egypt and the USA, two things became clear to me: one was his mother’s deep influence on his ethical understanding of Islam and his search for justice; the other was the important role played by his wife, Grace Song, who had converted to Islam before they met, in making his work known. Abou El Fadl had just submitted the manuscript of Reasoning With God: Reclaiming Shari‘a in Modern World. He spoke passionately about the book, in which he develops different elements of his reform methodology into a coherent system. This is how he talked about it:


 


The Shari‘a as a moral order is a historical reality that we have lived through. This is how Islam was practised and thrived throughout the ages with such rich diversity: the Islam of Indonesia, the Islam of the Philippines, the Chinese, the Uyghurs. The Wahhabis saw all this richness and diversity as . . . ‘corruption on Earth’. I say, this is not the corruption that the Qur’an talks about at all. If the Wahhabis see this rich diversity as corruption, that is a fundamental rejection of sociology. And religion without sociology is itself a corruption because it tries to hammer human beings into statues, sorts of idols.


 


The last two conversations in the book are with Mohsen Kadivar and Sedigheh Vasmaghi, Iranian scholars with whom I have been collaborating since about 2010. Both are prominent members of a trend of reformist thought in post-revolutionary Iran known as ‘New Religious Thinking’, which demands the separation of religion from the state. Both had to leave Iran in the aftermath of the disputed presidential elections of 2009 and the emergence of the Green Movement, in which they have remained active. Their personal and intellectual lives, like mine, were transformed by the revolution, by the Islamic Republic’s ideological use of the Shari‘a and its penetration into the private lives of individuals.


In Chapter Six I talk with Mohsen Kadivar, a qualified Islamic jurist who also has a doctorate in Islamic philosophy and theology from Tarbiat Modares University in Iran. Since 2009 he has been Professor of Islamic Studies at Duke University. In October 2017, I asked him to talk about his life and work: how he abandoned his university studies in engineering in the 1980s and went to the Qom seminary, his time there, and how his approach radically changed two decades later.


 


I can say that around 2000/2001 I went through a huge transformation in my intellectual orientation. In effect, I experienced a kind of paradigm shift . . . I first knocked on every door in classical fiqh, and learned whatever was there. I tried to find any opening in support of reforms. For example, take the question of Islam and democracy, which was a hot topic early in Mr Khatami’s presidency [1997–2005]. I supported the concept of ‘Islamic democracy’ that Khatami advocated, and even tried to explicate its basis in Islam; I wrote articles on the topic. However, in the new phase of my intellectual journey, I made it clear in my writings that I no longer defend ‘Islamic democracy’; what I defend is that we can have a democratic interpretation of Islam.


 


Kadivar has pursued his project through an engagement with fiqh that can open a constructive dialogue between traditional fiqh and modern notions such as human rights and gender equality. He has developed a reformist methodology that he calls ‘Structural ijtihad’ or ‘ijtihad in principles and foundations’ (ijtihad dar usul va mabani),20 which we discussed at length. He argues that at the time of revelation, the laws endorsed in the Qur’an and Sunna were, for the time, rational, just, moral and more effective than other existing laws in their category. The most important of those four qualities is justice, which acquires a particular significance in the area of women’s rights. From this he concludes that for a ruling (hukm) based on textual evidence to remain valid for our time, it should meet all four criteria: to be just, ethical, reasonable according to the values and standards of our time, and more effective than other existing laws.


Chapter Seven introduces Sedigheh Vasmaghi, one of the few Iranian women to have both a seminary training and a doctorate in fiqh from Tehran University. She is also a renowned poet and a major voice of reform. She was elected to the first Islamic City Council of Tehran, and served as its speaker between 1999 and 2003. Then she left public office and devoted herself to writing – producing two books critical of Islamic jurisprudence and its treatment of women. In the aftermath of the 2009 upheavals, to avoid prosecution, she left the country in 2011 to be visiting professor at Göttingen University, then later moved to Uppsala; but she decided to return to Iran in July 2017.


Our conversation, which took place via Skype in November that year, revolved around her book, Rethinking Shari‘a (Bazkhani-ye Shari‘a) which she completed before returning to Iran. There she engages further with questions raised in her earlier books. What is a Shari‘a ruling (hukm-e shar‘i)? What is its scope? Does it relate to every aspect of law? How do jurists (fuqaha) come to know it? What makes this book compelling is that she uses the Usuli21 jurists’ own methodology to refute the very basis of their claims. She says:


 


The biggest mistake is to use religion as the source of law . . . The idea that the laws regulating our everyday life should be based on Shari‘a was created by the jurists (fuqaha) over the centuries . . . I have repeatedly said in my books that fiqh’s era of law-making is over, and the fuqaha must loosen their grip over the rules guiding day-to-day life and leave that to the discretion of the lawmakers and the people. Muslims are going through a difficult time; women and religious minorities living in Muslim contexts are not treated as full humans. We must untangle the knot by which the fuqaha tied Islam to law so that Muslims can live in peace and prosper, so that women can achieve their rights.


 


In the Conclusion I bring the different strands of these narratives together with those of Muslim feminist activists in Musawah, to reflect on the possibilities of constructing egalitarian gender rights in Islam. I also reflect on the impact of these new forms of scholarship and activism, how they have persuasively challenged the pre-modern understandings of Shari‘a and are forging the way for an understanding of Islam that has room for gender equality as it is understood in our time.


Each of the transcript chapters begins with a more detailed introduction to my interlocutor and an account of the circumstances of the conversation. I have slightly abridged and edited each transcript for clarity, and rearranged a few passages for chronological and thematic coherence. In the text (and, where relevant, the translation)22 I have tried to keep the conversational tone, interrupting only to provide essential background and context. I have sent drafts of each chapter, sometimes more than one, to the respective interlocutors, asking 1) does it represent their ideas fairly, 2) has their thinking changed since the time of the conversation, 3) did they want to add anything, and 4) what are they working on at moment? We have in each case resolved any issues by telephone or internet chat.


In many ways, this book is in the same mould as Islam and Gender, but there are important differences. Let me point to two of them. The most obvious is that, in twenty-five years, my own perspective has shifted, and (I hope) developed and matured. The second difference is that my main interlocutors in the 1990s were clerics, and I was talking to them in Qom, the centre of religious power in Iran. In order to open a dialogue with them I had to soft-pedal my ‘feminist’ position; I took the position of suppliant rather than interviewer – I asked for instruction, almost as a student, in their ways of thinking. With each of the scholars in this book, however, I have had no need to dissemble – we were already familiar with each other’s work, some were friends of some years’ standing, and we treated one another as equals, where necessary agreeing to differ.


 


 


 


1 Some of these conversations are ongoing as I write this in June 2021.


2 The following account draws on my earlier writings, especially Mir-Hosseini, 1999, 2010a and 2013a.


3 Shamloo, 1979. The translation is a modified version of the anonymous one on YouTube; see Bibliography.


4 For the interview that led to my rejection, see Mir-Hosseini, 2010a. 


5 See Mir-Hosseini, 1999, pp. xi–xx. As described there, my research in Iran had also included extensive fieldwork among women in many other contexts, exploring their religious language and their understandings of religious texts; but all my fieldnotes were confiscated in Tehran airport as I left for England in November 1995.


6 Mir-Hosseini, 2002.


7 Mir-Hosseini, 2003b.


8 As Hauser Global Law Visiting Professor in 2002, 2004, 2006, 2008, 2017 and 2019. 


9 See Mertz, 2000.


10 See, for example, Gilligan, 1982, 2011, 2018.


11 Belenky et al., 1986.


12 The project is part of the Norwegian Centre for Human Rights; I am still part of the working group, though not as actively as before; see https://www.jus.uio.no/smr/english/about/programmes/oslocoalition/islam/ 


13 Vogt et al., 2008; Mir-Hosseini et al., 2013; Masud et al., 2021.


14 See Mir-Hosseini, 1999, pp. 217–246. 


15 Harding, 2004, p. 6.


16 Wadud no longer capitalizes her name; I have honoured her choice, apart from when quoting an older citation, and at the beginning of sentences.


17 Anwar, 2009.


18 These paragraphs appear in several of Musawah’s publications, drawn from my own writings; I had a role in formulating Musawah’s approach, but it was and is an essentially collective work.


19 https://www.musawah.org/knowledge-building/qiwamah-wilayah


20 Ijtihad (lit. effort/exertion) is the process of exerting independent effort to deduce laws from the textual sources. It is commonly counterposed to taqlid (lit. imitation), conformity to past opinions.


21 The term Usuli is derived from usul al-fiqh and refers to those who use its methodology when inferring religious laws (ahkam shar‘i) from the four valid sources: Qur’an, Hadith, ‘aql (reason) and ijma‘ (consensus).


22 Conversations with Kadivar and Vasmaghi were in Persian; with Lamrabet, partially in French; the others in English. 
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The Issues at Stake: Shari‘a, Justice, Gender Equality1


At least until recently, for Muslims justice was the business of the scholars (ulema). They defined what it requires and permits, its scope and its manifestation in laws, and examined its roots in Islam’s sacred texts. As for gender rights, their conception of justice was determined by a strong patriarchal ethos. Take these two statements:


 


The fundamentals of the Shari‘a are rooted in wisdom and promotion of the welfare of human beings in this life and the hereafter. Shari‘a embraces Justice, Kindness, the Common Good and Wisdom. Any rule that departs from justice to injustice, from kindness to harshness, from the common good to harm, or from rationality to absurdity cannot be part of Shari‘a.2


 


The wife is her husband’s prisoner, a prisoner being akin to a slave. The Prophet directed men to support their wives by feeding them with their own food and clothing them with their own clothes; he said the same about maintaining a slave.3


 


Both statements were made by the same scholar, Ibn Qayyim al-Jawziyya (1292–1350 CE) – a reformist in his time and now a source of inspiration for some contemporary Islamist groups. The first statement, in my view, captures succinctly what the Shari‘a is about: justice, kindness, common good and wisdom. The second statement reveals Ibn Qayyim’s understanding of what the Shari‘a prescribes as just relations between men and women, reflecting the consensus in classical Islamic jurisprudence (fiqh).


Similar conceptions of justice and gender rights are to be found, of course, in other religious traditions. Gender equality is a modern ideal, which has only recently, with the expansion of human rights and feminist discourses, become inherent to generally accepted conceptions of justice. But what presents Muslims with a distinct problem is that the source of family law and gender norms is still classical fiqh rulings, expressed either in partially reformed and codified laws or in cultural norms and practices. These rulings uphold a patriarchal model of family, treat women as second-class citizens and place them under male authority.


I should note here that, although the term ‘gender’ (or equivalents in different languages) was not, until recently, familiar either to Islamic scholars or to the general public in Muslim contexts, I use the term here throughout as a convenient shorthand for the socially and culturally (as opposed to biologically) constructed roles of, and differences between, men and women.


Perspectives on Shari‘a and Gender


The religious legitimation of patriarchy has been the subject of heated debate since the early twentieth century. This debate and the literature that it has produced continue to be tainted with the legacy and politics of colonialism and orientalist narratives of Islam. Broadly speaking, there are three competing discourses. The first, which I term ‘Traditionalist’, is premised on gender inequality as prescribed by classical Muslim jurists, and is still in operation in its unmodified form in a few Muslim countries, notably Saudi Arabia. The second discourse – currently dominant – developed in the early twentieth century and is reflected in the legal codes of many Muslim countries. It advocates ‘complementarity’ of rights, often referred to as ‘gender equity’, which, as we shall see, is a new defence and modification of the classical notion of gender inequality – hence I term this perspective ‘Neo-Traditionalist’. The third discourse, which I call ‘Reformist-feminist’, emerged in the last decades of the twentieth century and is still in the process of formation; it argues for gender equality on all fronts. While the other two discourses take a protectionist approach to women’s rights, reformist-feminists aim to democratize the dynamics of gender relations in law and in practice, both in the private sphere of the family and in society at large.


Gender Inequality


Traditionalists take a literal approach to the sacred texts, and their gender discourse is an ahistorical and simplified version of that of classical fiqh texts – those produced before the late nineteenth century. These texts take male superiority for granted, reflecting the world in which their authors lived. Biology is destiny; there is no overlap between gender roles; a woman is created to bear and rear children as her only contribution to society; her place is at home. Such a notion of women’s roles and duties informs the ideology and practice of the most conservative Islamist political groups, which take it as the indisputable interpretation of the Shari‘a. They are today a minority, but they often enjoy substantial financial support from Saudi Arabia and are active in propagating their views in many countries.


The gender discourse in classical fiqh was encapsulated in two sets of legal rulings (ahkam): those that defined the marriage contract and those that regulated women’s dress and access to public space. In these matters, the various fiqh schools all shared the same inner logic and patriarchal bias. If they differed, it was in the manner and extent to which their conception was translated into legal rules. A brief examination of these rulings is in order here, as they are at the centre of debates about Islamic law and gender relations.


I must stress, I am concerned here only with the ways in which classical jurists understood and defined gender relations.4 Whether these rulings corresponded at the time to actual practices of marriage and women’s covering is, of course, another question, and one that recent research has started to answer. What this scholarship warns us is not to take the classical fiqh texts at face value. In pre-modern times judicial rules and court practices were quite different, and women had better access to legal justice than has been the case in more recent times; they frequented courts to negotiate the terms of their marriages and divorces and were present in public space.5


In classical fiqh, marriage crosses the boundary between its two main categories of rulings: those pertaining to ‘ibadat (ritual/devotional acts) and those pertaining to mu‘amalat (social/contractual acts). In spirit, marriage belongs to ‘ibadat, in that Muslim jurists spoke of it as a religious duty ordained by God. In form, however, it falls under the category of mu‘amalat, in that jurists defined it as a civil contract between a man and a woman such that any sexual contact outside this contract constitutes the crime of zina and is subject to punishment. In its legal structure, marriage is a contract of exchange with defined terms and uniform effects and is patterned after the contract of sale (bay‘), which has served as a model for other contracts. Its essential components are: the offer (ijab) by the woman or her guardian, the acceptance (qabul) by the man, and the payment of dower (mahr), a sum of money or any valuable that the husband pays or undertakes to pay to the bride before or after consummation, according to their mutual agreement.6


With the contract, a woman comes under her husband’s ‘ismah/qiwama (authority, dominion and protection), entailing a set of defined rights and obligations for each party, some with moral sanction and others with legal force. Those with legal force revolve around the twin themes of sexual access and compensation, embodied in concepts of tamkin/ta‘a (submission) and nafaqah (maintenance). Tamkin (unhampered sexual access) is a man’s right and thus a woman’s duty, whereas nafaqa (shelter, food and clothing) is a woman’s right and a man’s duty. A woman becomes entitled to nafaqa only after consummation of the marriage, and she loses her claim if she is in a state of nushuz (disobedience).7 The contract establishes neither a shared matrimonial regime nor identical rights and obligations between spouses: the husband is the sole provider and owner of the matrimonial resources and the wife is possessor of the mahr and her own wealth. The only shared space is that involving the procreation of children, and even here a woman is not legally required to suckle her child and can demand compensation if she does.


A man can enter more than one marriage at a time: up to four permanent ones in all law schools, and in Shi‘i law also as many temporary marriages (mut‘a)8 as he desires, or can afford. He can terminate each contract at will: no specific grounds are needed, nor is the wife’s consent or presence required. Legally speaking, talaq, repudiation of the wife, is a unilateral act (iqa‘), which acquires legal effect simply by the husband’s declaration. A wife cannot be released without her husband’s consent, although she can secure her release by offering him inducements, by means of khul‘, often referred to as ‘divorce by mutual consent’. As defined by classical jurists, khul‘ is a separation claimed by the wife as a result of her extreme ‘reluctance’ (karahiya) toward her husband, and the essential element is the payment of compensation (‘iwad) to the husband in return for her release. This can be the return of the dower, or any other form of compensation. Unlike talaq, khul‘ is not a unilateral but a bilateral act, as it cannot take legal effect without the husband’s consent. If the wife fails to secure his consent, then her only recourse is the court’s intervention and the judge’s power either to compel the husband to pronounce talaq or to pronounce it on his behalf.


Unlike rulings on marriage, classical fiqh texts contain little on the dress code for women. The prominence of veiling regulations in Islamic discourses is a recent phenomenon, dating to the nineteenth-century Muslim encounter with colonial powers. It was then that we see the emergence of a new genre of literature in which the veil acquires a civilizational dimension and becomes both a marker of Muslim identity and an element of faith.9


Classical texts – at least those that set out rulings or what we can call ‘positive law’ – address the issue of dress for both men and women under ‘covering’ (sitr), in the Book of Prayer, among the rules for covering the body during prayers, and in the Book of Marriage, among the rules that govern a man’s ‘gaze’ at a woman prior to marriage.10 The rules are minimal, but clear-cut: during prayer, both men and women must cover their ‘awra, their pudenda; for men, this is the area between knees and navel, but for women it means all the body apart from hands, feet and face. A man may not look at the uncovered body of an unrelated woman; but a woman may look at an unrelated man. The ban can be removed when a man wants to contract a marriage and needs to inspect the woman he is marrying. The rules concerning covering during prayer are discussed under ibadat (ritual/worship acts), while rules of ‘looking/gaze’ fall under mu‘amalat (social/contractual acts).


There are also related rules in classical fiqh for segregation (banning any kind of interaction between unrelated men and women) and seclusion (restricting women’s access to public space). They are based on two juristic constructs: the first defines all of a woman’s body as ‘awra, pudenda, a zone of shame, which must be covered both during prayers (before God) and in public (before men); the second defines women’s presence in public as a source of fitnah, chaos, a threat to the social order.


These are, in a nutshell, the classical fiqh rulings on marriage and covering that the Traditionalists claim to be immutable and divinely ordained. They also claim that these rulings embody the Shari‘a definition of gender relations, and thereby invoke them to legitimate male domination on religious grounds, closing the door to any constructive debate.


Gender Equity and Complementarity


Neo-Traditionalists take a more pragmatic approach; they recognize that a way must be found of responding to the challenges of the modern world, to changing social and economic conditions. While they recognize that classical fiqh conceptions of gender are untenable, they see ‘gender equality’ as an alien, ‘Western’ concept that must be resisted. Instead, they argue for ‘gender equity’ or ‘gender complementarity’, which, as we shall see, is set out in the laws of most Muslim majority countries.
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