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Introduction
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President Trump is being impeached along partisan lines based on criteria that do not appear in the Constitution. This is the nightmare scenario that Alexander Hamilton and James Madison sought to prevent when they drafted the constitutional criteria and procedures that govern impeachment.

Hamilton warned that the “greatest danger” would be an impeachment based on the number of votes by the opposing party, rather than the guilt or innocence of the person being impeached. Madison warned that vague and open-ended criteria would result in a president serving at the will of Congress, much as a British prime minister can be removed by a simple vote of no confidence.

These nightmare scenarios are upon us as a result of the decision of the Democratic Party to impeach President Trump. What the Democrats have done is precisely what the framers rejected. In doing so, they have placed Congress above the supreme law of the land. They have acted unconstitutionally in impeaching the president on grounds not authorized by the Constitution. They have weaponized impeachment for partisan advantage. They have endangered the separation of powers by including as a ground for impeachment—obstruction of Congress—the decision of the president to demand judicial review of Congressional subpoenas that may be subject to various privileges. They have created a dangerous precedent by including as the other ground for impeachment—abuse of power—a subjective and vague criteria that could be used against virtually any president by the opposing party.

The end result may well be the “normalization” of impeachment as a partisan reaction to the election of a president from a party other than the one that controls the House of Representatives. After all, virtually every controversial president, from Adams, to Jefferson, to Jackson, to Lincoln, to Johnson, to Wilson, to Roosevelt, to Kennedy, has been accused by political opponents of abuse of power. “Abuse” is so subjective a concept that it is in the eye of the beholder and in the partisan votes of members of Congress. There is no limiting principle subject to an objective definition. The framers, fearing such an open-ended invitation to partisan misuse, voted to reject “maladministration” and other similarly vague criteria. Instead they adopted criminal-type criteria that were capable of neutral application.

The second ground for impeachment proposed by the Democratic majority in the House is even more dangerous: “obstruction of Congress” suggests that a president may be impeached for challenging the power of Congress to issue subpoenas to the executive branch. But such challenges are a common part of our system of checks and balances. Under our system, Congress does not get the last word in deciding whether a Congressional subpoena is valid or subject to legitimate claims of privilege. The judicial branch serves as the referee in constitutional conflicts between the other two coequal branches. Impeaching a president for obstruction of Congress places the legislature above the other branches and makes Congress the judge of the constitutionality of its own actions—a concept rejected by the framers as reflected in Federalist 78, authored by Hamilton.

Fortunately, the framers insisted on a powerful procedural check on the misuse of the impeachment power for partisan gain: the Senate may not remove an impeached president without a two-thirds vote, which is unlikely to occur in the absence of bipartisan support. The two-thirds vote was nearly reached in the impeachment of President Andrew Johnson. It was not reached in the impeachment of President Bill Clinton. It would probably have been reached had President Richard Nixon not resigned. It is unlikely to be reached in the case of President Trump, in which party-line votes have been the rule.

Whichever way the proceedings in the Senate turn out, the decision by House Democrats to impeach on abuse of power and obstruction of Congress creates a dangerous precedent, weakens the Constitution, and turns impeachment into a partisan weapon lying around like a loaded gun capable of being aimed at political enemies by either party.
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T he following text was originally printed in The Case Against Impeaching Trump (Hot Books, an imprint of Skyhorse Publishing, 2018) and The Case Against the Democratic House Impeaching Trump (Hot Books, 2019). In the months since the original publications, I have only seen the issues discussed therein worsen. In hopes of contributing to a more tolerant, less extreme, more nonviolent, and more critical America, I’ve added to, updated, and revised my arguments and published them here. For the sake of democracy, I hope they are widely read.
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Part I: 
The Constitutional Case Against Impeaching Trump Doesn’t Pass the Legal Test
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As a liberal democrat who worked hard to try to win back the House of Representatives, I urge my fellow Democrats not to shoot themselves in the foot by trying to impeach President Trump. As soon as it was announced that the Democrats had won control of the House, radical leftists were urging them to impeach President Trump. In an op-ed in the New York Times entitled “Why Democrats Must Impeach the President,” billionaire Democratic activist Tom Steyer demanded that “the new Democratic House majority must initiate impeachment proceedings against him as soon as it takes office in January.” Some newly elected Democratic members of Congress who ran on the promise to impeach President Trump are also demanding that articles of impeachment be prepared, as are some in the media.

There are several reasons why this would be a mistake. The first is constitutional: it would be unconstitutional to impeach Trump unless there was substantial evidence that, while in office, he committed treason, bribery, or other high crimes and misdemeanors. Second, it would be a costly political blunder for the Democratic members of Congress who now control the House to fritter away their hard-earned mandate by engaging in a futile effort to remove President Trump. The effort would almost certainly fail unless dramatic new evidence of high crimes and misdemeanors were to emerge, because it would be impossible to secure the two-thirds supermajority in the Senate that is required to remove a sitting president. Finally, it would be hypocritical in the extreme for Democrats to do to President Trump what the Republicans did to President Bill Clinton: namely, impeach him for conduct that did not constitute a constitutionally impeachable offense. Democrats, incuding me, railed against Republicans for impeaching Bill Clinton, as we did when Republicans threatened to impeach and/or “lock up” Hillary if she became president. Impeaching President Trump would not pass what I call the “shoe on the other foot test,” which I explain in Part II of this book.

The decision to impeach and remove a duly elected president is a momentous constitutional event. It has never occurred in our history as a nation, though the House of Representatives impeached both President Andrew Johnson (whose removal by the Senate was only one vote short of the two-thirds required for conviction) and President Bill Clinton (the Senate divided 50-50 along largely partisan lines). President Richard Nixon probably would have been impeached and removed had he not resigned.

If the formal process of removal is to have legitimacy, it must be done in strict compliance with the provisions of the Constitution. Despite frequent claims that the impeachment and removal process is entirely political, that is not the case. Removing a president requires that legal criteria, set out explicitly in the Constitution, must first be satisfied before political considerations can come into play. The impeached president must be found guilty and convicted by two-thirds of the Senate of “treason, bribery, or other high crimes and misdemeanors.”

I will argue in this book that if a president has not committed any of these specified crimes, it would be unconstitutional to remove him,1 regardless of what else he may have done or may do. If and only if he has committed at least one of these crimes may the House and Senate consider the political implications of impeaching and removing him. In other words, the commission of an impeachable crime is a necessary but not sufficient condition for a president’s removal. Put another way, the Constitution does not empower Congress to remove a president who has not committed an enumerated crime, and it does not require Congress to remove him even if he has committed such a crime. To that extent, and only to that extent, impeachment and removal are political in nature.

Those who argue that because the process is legislative rather than judicial, that it must be entirely political rather than also legal, ignore an important structural aspect of our constitutional system of separation of powers and checks and balances: namely, that all three branches of our government are bound by our Constitution.

The case against (or for) the impeachment of President Trump (or any other president) must, therefore, begin with the text of the Constitution. There are at least fifteen provisions of the Constitution and its twenty-six amendments that are relevant to impeachment. Some are directly on point, such as the criteria for impeaching a president (which are the same for all federal government officials). Also directly on point are the procedures governing the trial of an impeached president, which are different in only one important respect from those of other impeached officials. The chief justice must preside at the trial of the only government official who is not, in the words of Professor Akhil Amar, “fungible”2—that is, whose duties are capable of being performed by another official. Other provisions are implicit or arguably relevant, but they, too, must be considered in making a case regarding impeachment.

Let us begin with what should be uncontroversial: the Constitution sets out explicit criteria for impeaching and removing “the President, Vice President, and all civil officers of the United States.” These criteria, as articulated in Article II, §4, are the following: “Treason, bribery, or other high crimes and misdemeanors.” Only one of those crimes—treason—is defined in the Constitution. It “shall consist only in levying war against [the United States] or in adhering to their enemies, giving them aid and comfort.” The critical words—“levying,” “war,” “adhering,” “enemies,” “aid” and “comfort”—are not further defined. Three procedural prerequisites for conviction of treason are enumerated: (1) “the Testimony of two Witnesses”; (2) “to the same overt act”; (3) or a “confession in open court.”3

The other specifically enumerated crime—bribery—is not defined in the Constitution, but Article I, §9, provides that no federal official “shall, without the consent of the Congress, accept any present emolument, office, or title of any kind whatever, from any King, Prince, or foreign state.” And Article II, §1, precludes the president from receiving “other emoluments from the United States or any of them.” Violation of these provisions was not explicitly made a crime or a ground for impeachment. Under the common law at the time of the Constitution, merely giving or accepting something of value did not constitute the crime of bribery unless it was specifically intended to influence a public official’s action. So it is unclear whether the word “bribery,” as used in the constitutional criteria for impeachment and removal, incorporates the “emoluments” clauses or is limited to the crime of bribery as defined at the time of the Constitution or by subsequent statutory enactments.

The remaining criteria for impeachment—“other crimes and misdemeanors”—are not defined. Nor are procedural requirements for conviction of these crimes set out, except insofar as the Constitution and the Bill of Rights establish procedural requirements for conviction of all crimes in the courts of law.

The Constitution is not explicit as to whether the procedural requirements for conviction of treason apply only to criminal trials in courts of law, or as to trials in the Senate for impeachment. Nor is it clear from the text of the Constitution whether the general procedural protection in criminal trials for bribery or other high crimes and misdemeanors are required for an impeachment trial based on those crimes in the Senate. These general procedural protections include the privilege against self-incrimination contained in the Fifth Amendment and the right to be “confronted with the witnesses against him” as required by the Sixth Amendment. It is clear that other procedural safeguards—such as indictment by grand jury and trial by petit jury—are not applicable to impeachment since the Constitution provides that impeachment, which is the counterpart of indictment, is by the House of Representatives and the “trial” is by the members of the Senate. Article III, §3 explicitly states that the “trial of all crimes, except in cases of impeachment, shall be by jury….”

The procedures for impeaching and trying a president are incompletely articulated in the Constitution. Remarkably, the text says nothing at all about the procedures for impeachment by the House. It does not even tell us whether impeachment requires a simple majority of House members or the kind of supermajority—two-thirds—required for removal by the Senate. By implication and precedent, a bare majority can impeach. The substantive criteria for impeachment are the same as for removal—treason, bribery, or other high crimes and misdemeanors—but the standards for establishing these criteria are not set out in the Constitution. Nor is it set out whether standards for impeachment are the same as for removal. If impeachment by the House and conviction by the Senate were to be analogized to indictment by a grand jury and conviction by a trial judge or a petit jury, the standards would be significantly different: probable cause for impeachment, and beyond a reasonable doubt for conviction. But it isn’t clear whether this analogy is apt.4

Nor is it clear whether the subject of the impeachment—the president or other official—has any procedural rights in the House. May he, or his lawyer, cross-examine adverse witnesses? May he testify—or refuse to testify if subpoenaed? May his lawyer file legal briefs, argue orally, or make motions? Compel the production of favorable witnesses? Submit documentary evidence?

Although the text of the Constitution provides little guidance as to the rights of the impeached official when he is on trial in the Senate, the fact that the Constitution speaks in terms of “try” (“The Senate shall have the sole power to try all impeachments”) and “conviction” (“No person shall be convicted without the concurrence of two thirds of the members present”)—suggests that at least some of the basic rights and procedural safeguards traditionally required when a person is tried and convicted of crimes must be accorded to the defendant in an impeachment trial. But the text does not explicitly tell us which, if any, of these safeguards are applicable in Senate removal trials.

Precedent suggests that the impeached “defendant” has the right at his Senate trial to retain counsel, to produce and confront witnesses, to testify on his own behalf, and to have the benefit of a presumption of innocence (despite his impeachment by the House). It is unclear whether other procedural safeguards such as the privilege against self-incrimination, the Fourth Amendment exclusionary rule, and the protection against ex post facto laws—laws that criminalize acts that were not criminal at the time they were committed—are applicable. It is clear that the protection against bills of attainder is not applicable since impeachment and removal are the functional equivalents of a bill of attainder: they are legislative actions directed against a single individual. Moreover, the Constitution explicitly provides partial protection against the consequences traditionally associated with attainder: Article I, §2 provides: “Judgment in cases of impeachment shall not extend further than to removal from office, and disqualification to hold [other federal office].”

There is one intriguing provision of the Constitution, applicable only “when the President of the United States is tried.” In such cases, and only in such cases, “the chief justice shall preside.” (Article II, §3)

This provision is intriguing because it introduces a judicial element into what is otherwise (and in all cases of non-presidential impeachments and trials remains) a legislative check and balance on the executive and judicial branches (yes, judges and even justices are subject to legislative impeachment and removal). Hamilton characterized the decision to have the chief justice preside as a compromise between a trial in front of the Supreme Court and a trial in front of the Senate:

Would it have been an improvement of the plan, to have united the Supreme Court with the Senate, in the formation of the court of impeachments? This union would certainly have been attended with several advantages; but would they not have been overbalanced by the signal disadvantage, already stated, arising from the agency of the same judges in the double prosecution to which the offender would be liable? To a certain extent, the benefits of that union will be obtained from making the chief justice of the Supreme Court the president of the court of impeachments, as is proposed to be done in the plan of the convention; while the inconveniences of an entire incorporation of the former into the latter will be substantially avoided.5

The very concept of a compromise suggests that the inclusion of the chief justice was supposed to introduce some sort of judicial element into the Senate trial. But what is the nature of this judicial element, and what is the precise role of the chief justice at a Senate trial of the president? Is it merely symbolic? Is the presence of a robed justice (actually “judge”—the Constitution doesn’t speak of justices) supposed to lend solemnity to the trial of a president? Does he rule on the admissibility of evidence? And if so, by what criteria? Common law? Rules that govern the courts? Special rules established by the Senate? Is he supposed to rule on motions submitted by the president and his lawyers? By the prosecution? Are his rulings subject to challenge and vote by the Senate? The Constitution provides no guidance.

The most fundamental and difficult question is whether the chief justice is empowered to rule on a motion to dismiss the charges on the ground that the Bill of Impeachment passed by the House does not charge an impeachable offense. Imagine a situation in which a president were to be impeached not for treason, bribery, or other high crimes and misdemeanors, but rather for “malpractice or neglect of duty”—a standard explicitly rejected by the Framers—or some other violation of the public trust not included among the enumerated criteria. Indeed, one does not have to imagine such a situation, because that is essentially what occurred with regard to our first presidential impeachment and removal trial. President Andrew Johnson was impeached in 1868 for dismissing Secretary of War Edwin Stanton without the approval of the Senate as required in the Tenure of Office Act6 and for attacking congressional policies on the Reconstruction of the South.7

Now imagine what would have happened if Johnson’s lawyers had made a motion to dismiss the charges in the Bill of Impeachment on the ground that they did not meet the constitutional criteria for impeachment and removal because they did not accuse the president of committing an act of treason, bribery, or any other high crimes and misdemeanors.8

What options, obligations, or powers would the chief justice have if faced with such a motion? Once again, if we analogize a Senate trial to an ordinary criminal trial, a judge would be obligated to rule on the motion, and if he concluded that the indictment did not charge a crime under the federal criminal code—for example, if a defendant had been indicted for sexual harassment, which is a civil tort but not a crime—he would be obligated to dismiss the charges. Could a chief justice presiding at the Senate trial of a president do that? Would he be obliged to? If he did, could his dismissal be overruled by the Senate? Could the Senate simply refuse to accept the chief justice’s ruling? Could it be appealed to the full Supreme Court?

We don’t know the answers to these and other hypothetical questions, because the Framers of our Constitution did not provide textual answers. Nor did they provide much in the way of interpretative information in contemporary debates or discussions. Neither the debates over the Constitution nor The Federalist Papers give much guidance as to the anticipated role of the chief justice.

There are, however, several textual provisions of the Constitution that are relevant to the claim made frequently and stridently by scholars, commentators, and advocates with regard to the impeachment and removal process: that it is entirely a “political” process, ungoverned by the rule of law or legal constraints.9

The most extreme and reductionist articulation of this position was made by former President Gerald Ford, on April 15, 1970, when he served as Minority Leader of the House: “An impeachable offense is whatever a majority of the House of Representatives considers it to be at a given moment in history; conviction results from whatever offense or offenses two-thirds of the other body considers to be sufficiently serious to require removal of the accused from office.” This view, which was expressed in the context of an unsuccessful effort to impeach liberal Supreme Court Justice William O. Douglas, simply picks and chooses among the provisions of the Constitution that govern impeachment and removal. It accepts the two-thirds requirement for removal, while ignoring the explicitly enumerated substantive requirements. In this respect, it would be no different from saying that a president (or other official) could be removed on the basis of a majority—rather than two-thirds—vote by the Senate for conviction on charges of treason or bribery.

Imagine a case of a tyrannical president who committed numerous high crimes and misdemeanors that endangered our nation greatly and that clearly justified impeachment—but the Senate vote to remove him fell a few votes short of the required two-thirds. No reasonable construction of the constitutional text would justify removal. How would ignoring the two-thirds requirement be different than ignoring the substantive criteria? The whims of Congress cannot overrule the actual words of the Constitution.

Nor is Ford the only member of Congress to have expressed this extreme view. Recently, Congresswoman Maxine Waters, in demanding Trump’s impeachment, said the following: “Impeachment is whatever Congress says it is. There is no law.”10

Other commentators have taken less extreme positions, but still ones that largely ignore the criteria expressly enumerated in the Constitution. The distinguished American University history professor Allan Lichtman, for instance, argues that Trump could be impeached based on his “war on women,” as well as on his climate change policy, which Lichtman considers a “crime against humanity” worthy of impeachment.11 It would be dangerous to the stability of our system of government—and in direct defiance of the constitutional text and debates—if we could impeach a president based on mere policy disagreements. The founding fathers considered criteria of abuse of office and flatly rejected it. At the Philadelphia Convention, James Madison objected to a proposal that would have made “maladministration” sufficient grounds for impeachment. The term was “so vague,” he said, that it would be “equivalent to a tenure during pleasure of the Senate.”12

These expansive views of the criteria for impeachment ignore several provisions of the constitutional text. These provisions include the following: (1) the articulation and listing of explicit criteria for impeachment and removal; (2) the requirement that all senators “when sitting for a removal trial shall be on Oath or Affirmation,” (Article II, §3); and (3) and the requirement that the chief justice preside at the trial of a president.

Let us begin with the first provision—the listing of specific criteria for impeachment and removal.

Not surprisingly, my colleague and friend Laurence Tribe and his coauthor Joshua Matz make a brilliant case in their book To End a Presidency for a more expansive view of the criteria for impeachment based on their concept of a “living Constitution” that must adapt to changing times and new developments. (“Now and as always, the Constitution belongs to the living.”13) I agree with the living Constitution approach when it comes to open-ended terms that invite changing interpretations. These terms include “due process of law,” “equal protection” of the laws, “freedom of speech,” “cruel and unusual punishments,” “establishment of religion,” and others. There are, however, certain provisions of the Constitution that are not “living” and subject to changing interpretation. There is no lawful basis, for example, for changing the age criteria for serving as president, senator, or representative, or for changing the life tenure of judges, just because we live longer. There are provisions in the Constitution that fit the late Antonin Scalia’s pithy term “dead Constitution”—words that cannot be altered or reinterpreted except by amendment. The question is whether the enumerated criteria for impeachment and removal are alive or dead. Surely the definition of treason is dead, because the constitutional protection against ex post facto laws would preclude expanding the constitutional definition and applying it retroactively to a public official in the context of a criminal prosecution. (It might be different if Congress enacted a broader definition of treason and applied it prospectively, though the defendant could claim reliance on the constitutional limitation: “Treason shall consist only …”). I believe that the Constitution would also preclude expanding the constitutional definition of treason in the context of impeachment and removal. Congress may be free to interpret the words of the definition of treason more expansively—words such as “adhering” or “giving aid and comfort”—but it would not be free to ignore them. Professor Richard Painter, who ran for the Democratic nomination for senator from Minnesota on an “Impeach Trump” platform, absurdly argued that it is “treason” for a president or his campaign to “collude” with a foreign power to gain electoral advantage.14 Painter should read the words of the Constitution, rather than making up crimes for partisan and personal advantage. Members of Congress (or candidates) are not free to expand the constitutionally limited definition of treason any more than they could ignore the requirement of a two-thirds vote.

Nor would Congress be free, in my view, to ignore the words of the other criteria, “bribery or other high crimes and misdemeanors,” though it could reasonably interpret them in accordance with the rule of law.

When the Constitution speaks in clear terms, its plain meaning must prevail over other considerations. It’s hard to imagine a clearer set of words than those governing impeachment: “The President, Vice President, and all civil officers of the United States shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.” The text speaks clearly of crimes, enumerating treason, bribery, and other high crimes and misdemeanors. It requires a trial in the Senate and conviction of one or more of those crimes. Moreover, Article III, §2(3) says that “the trial of all crimes, except in cases of impeachment, shall be by jury” (emphasis added). This surely implies that cases of impeachment require crimes. Finally, Article II, §2(1) authorizes the president to grant pardons “for offenses against the United States, except in cases of impeachment.” Since the president’s pardon power extends only to crimes (including criminal contempt), this, too, would suggest that impeachment requires crimes. It is difficult to argue reasonably from the text that these words can be interpreted to mean that a person can be impeached for anything less than a crime.

Professors Tribe and Matz make a clever textual argument employing the Latin phrase ejusdem generis. Here is their argument:

In thinking about what types of offenses those might be, it’s useful to invoke ejusdem generis. While this may sound like a spell from Harry Potter, the reality is no less exciting: it’s a canon of legal interpretation. (Okay, maybe that’s less exciting.) Ejusdem generis says that if we list a series of items and then include a catchall phrase at the end, that phrase includes only things similar to the items that precede it. Courtesy of Justice Antonin Scalia and his co-author Bryan A. Garner, here’s a helpful example of ejusdem generis: “If one speaks of ‘Mickey Mantle, Rocky Marciano, Michael Jordan, and other great competitors,’ the last noun does not reasonably refer to Sam Walton (a great competitor in the marketplace) or Napoleon Bonaparte (a great competitor on the battlefield). It refers to other great athletes.”

In our case, the relevant list is “Treason, Bribery, or other high Crimes and Misdemeanors.” Invoking ejusdem generis, we can presume that “high Crimes and Misdemeanors” are offenses of the same general type as treason and bribery. Treason causes the gravest possible injury to the nation and reflects a betrayal of the first order. Bribery is the ultimate corruption of office—and exercise of power for private benefit, not public good. Both offenses drastically subvert the Constitution and involve an unforgiveable abuse of the presidency. It’s inconceivable that someone who committed these misdeeds could ever again be trusted with “the Executive Power.” Both offenses are also momentous they have the capacity to inflict extraordinary harm on the nation, and the discovery that they occurred could disqualify any president as a viable national leader. To qualify as impeachable, offenses must share close traits.

Treason and Bribery have one more thing in common: they require proof of intent.15

The logical fallacy of their argument, as applied to the constitutional criteria for impeachment and removal, should be clear to everyone. Yes, the categories have several things in common, including the requirement of intent, betrayal, and serious misconduct. But the authors leave out the most obvious and most salient element that every component of the enumerated list shares: namely, that the impeached person must be convicted, after a trial, of a crime. Treason is a crime; bribery is crime; high crimes are crimes; and misdemeanors are crimes. Indeed, Blackstone, whose commentaries were canonical to the founding lawyers, wrote of a category of crimes that were “capital misdemeanor[s].” “To steal a pig or a fowl, which is easily done, was a capital misdemeanor, and the offender was punished with death.”16

It is especially important that we not ignore words in the Constitution that are there to protect the rights of individuals, even if those individuals are government officials who are being subjected to impeachment and removal. It is one thing to use the concept of a living constitution to expand or create rights that were not explicitly included in the text. That is how it has generally been employed in recent times—e.g., gay rights, a woman’s right to choose, restrictions on capital punishment. It is quite another thing to use this concept to diminish or ignore constitutional protections accorded individuals, even government officials. Advocates of eliminating the requirement of a crime for impeachment may argue that this extends the rights of all Americans to honest government officials. But that is dangerous sophistry, which, if accepted, would permit diminution of all constitutional rights for accused individuals, since these rights—such as the privilege against self-incrimination and the right to be secure against unreasonable searches—often make all Americans less safe.

There is simply no way around this textual limitation. A noncrime no more fits into the exclusive list cited by Tribe and Matz than a nonathlete would fit into the Scalia list they quoted. Tribe and Matz use this rule of construction to argue that a president can be removed for conduct that does not constitute a crime. But words have meanings and crime means crime, not something else. They try to escape the unavoidable consequences of a plain reading of the text by subtly substituting the words “offenses” and “misdeeds” for the specific word used in the Constitution: “crimes.” But it doesn’t work. The Constitution specifies “high crimes and misdemeanors,” not “offenses and misdeeds.”

As I’ve said, I do not believe that the text permits totally ignoring the requirement of a “crime.” It may, however, permit inclusion of state crimes, which were the dominant crimes at the time of the framing. It may also permit “common law” crimes, which were permissible until 1812.17 The text would not, however, permit the inclusion of bad, even dangerous, “misdeeds” that did not fit the definition of “crime.”

To their credit, Tribe and Matz urge caution in deploying the nuclear weapon of impeachment:

While evaluating alleged presidential misconduct, Congress must carefully avoid crying wolf. If legislators are quick on the trigger in urging impeachment—or in suggesting that possibility—each subsequent call may be taken less seriously. A nation constantly warned that the president is a despot can grow numb to those accusations especially if prophesies of doom aren’t immediately realized. That’s why Congress should always tread carefully around references to removing the president. When impeachment talk is normalized as an aspect of partisan discourse, it is easily trivialized. Promiscuous invocation can thus prevent the impeachment power from achieving its purpose.18

But Tribe himself did not follow this sage advice when he tweeted in December 2016, less than a month after Trump had won the election, that impeachment should begin “on Inauguration Day.” A week after inauguration, Tribe tweeted that “Trump must be impeached for abusing his power and shredding the Constitution more monstrously than any other President in American history.” Relatively soon after that Tribe wrote an op-ed entitled, “Trump Must Be Impeached,” just four months into the Trump presidency. He insisted that “the time has come for Congress to launch an impeachment investigation of President Trump for obstruction of justice.”19 This would seem inconsistent with the cautionary approach he and his coauthor later suggested. I suspect that he reconsidered his position while researching and writing the book. This is commendable.

But despite the newfound caution, I fundamentally disagree with applying “living constitution” interpretation to erase the explicit words in Article I, §4, that require conviction of a specified crime as a prerequisite to impeachment. Sometimes the Constitution simply gives no escape, even from a conclusion that seems irrational by contemporary standards. Just as the two-thirds requirement may result in a tyrant remaining president, so too may the requirement for conviction of a specified crime cause bad results. But that would not justify ignoring either requirement.

Tribe and Matz bolster their textual arguments with a policy claim: that impeachment is a “forward,” rather than “backward,” remedy: it is not a punishment for past crimes, but a mechanism for preventing future misdeeds by public officials.20 But the Framers required conviction based on past crime as a prerequisite for preventing future misbehavior. They could easily have devised constitutional criteria that were explicitly future-looking and preventive, but instead they chose to require conviction of designated past crimes as a safeguard against relying on unproved and unprovable predictions. All criminal law is based, at least in part, on preventing future harms. As Blackstone wrote, criminal “punishments are chiefly intended for the prevention of future crimes.”21 But we insist on conviction for past crimes as a prerequisite for invoking preventive incarceration.22 We insist on the protection because as Niels Bohr quipped (or was it Yogi Berra?): “Prediction is very difficult, especially about the future.” On a more fundamental level, the current criteria for impeachment are not directed at potential tyrants, but at past criminals. That may be a flaw, but it may not be remedied by ignoring the text of the Constitution.

Consider the following situation: a president is indicted for treason—either before or after he leaves office. A witness has a video of him planning and confessing to taking up arms against the United States. There is no second witness. It would be absurd to acquit him, especially since a video is far more reliable than a second witness. Convicting him on the basis of the available evidence would serve the purpose of the constitutional protections. At the time of the Constitution, there were no recording devices. If there had been, the Framers would have surely allowed conviction on the basis of one witness and a recorded out-of-court confession. Yet there is not a reasonable constitutional scholar who would permit this guilty traitor to be convicted, because the plain words of the Constitution—two witnesses or a confession in open court—have not been satisfied. A too-clever lawyer might argue that playing the confession in open court is the functional equivalent of a confession in open court, but that would be result-oriented sophistry. A confession in open court is the functional equivalent of a guilty plea, whereas a defendant can plead not guilty even in the face of taped confession. The defendant in such a case cannot be convicted of the crime of treason. He must go free because the plain words—the dead words—of the Constitution demand it.23 The only remedy for this “flaw” in the Constitution is by amendment. Whether Congress would be bound by the constitutional definition of treason in an impeachment proceeding is a complex question of first impression about which reasonable scholars could disagree.

Turning to the second provision—that senators must be under oath—the following questions arise: Why is a special oath required, since they are already under the general “oath of office”? What are they swearing to do when they sit as judges or jurors in a removal trial?

One obvious answer would seem to be that they are swearing to apply the constitutionally mandated criteria for impeachment and removal, and no other. Indeed, the special oath requires them to swear or affirm that “in all things pertaining to the trial … I will do impartial justice according to the Constitution and the law” (emphasis added). This does not sound like a political event, it sounds like a legal trial, governed by the rule of law. Just as judges and jurors swear to apply the law at criminal trials, senators must do the same if they are not to violate their oath. If they were to ignore the textual criteria for impeachment and removal—if they were to act on the Gerald Ford or Maxine Waters lawless “criteria”—they would be acting unconstitutionally and in violation of their oath. (For which, under their criteria, they could be impeached and removed if members of Congress were subject to such procedures.)

Turning to the third item—the requirement that the chief justice must preside in cases involving the trial of a president—it is arguable that his role may include assuring that there is compliance with the words of the Constitution, most especially with the constitutionally mandated criteria for impeachment and removal of a duly elected president of the United States. It would have been easy for the Framers to have made an official of the Senate (one not in the line of presidential succession) the presiding judge.24 If the trial were entirely political, as advocates of the broad view insist, then a political official would be the most appropriate presiding officer. The decision by the Framers to have the chief justice preside over the trial of a president may suggest that the decision was not intended to be entirely political. Indeed, it would be wrong for the chief justice to participate, much less preside over, an entirely political process. Judges are required to stay out of politics.

Supporters of the broad viewpoint to Hamilton’s statement in The Federalist Papers argue that impeachment is proper for “offenses which proceed from the misconduct of public men, or, in other words, from the abuse or violation of some public trust. They are of a nature which may with peculiar propriety be denominated political (emphasis added), as they relate chiefly to injuries done immediately to the society itself.”25

It is unclear, however, whether this statement, even if deemed authoritative, broadens or narrows the constitutional criteria for impeachment.

One interpretation is that the word “offenses” broadens impeachable acts beyond “high crimes and misdemeanors,” because the word “offenses” is more inclusive than the constitutionally specified criteria. But another plausible interpretation is that “offenses” means “crimes,” and that the mere commission of ordinary offenses or crimes—“low” crimes and misdemeanors—are not enough. To be impeachable, the offenses or crimes must also constitute “the abuse or violation of some public trust.” It is such an abuse or violation, in addition to the explicit criteria, that makes the removal process “political.” Put another way, conviction by the Senate of an enumerated crime is a necessary but not sufficient condition for removal. The added elements of violation of public trust and injury to society are required as well.

An episode from Hamilton’s own life illustrates this distinction. He was accused of having an adulterous affair with a woman and paying money in response to a threat of extortion. He admitted the affair and the payment, but he vociferously denied paying the money from government funds, as some had accused him of doing. Had he done so, his high crime would have constituted “the abuse or violation of some public trust,” but paying his own funds to cover up personal embarrassment may not cause “injuries” to the “Society itself.” In other words, the crime or offense must have a “political,” not just a legal, component. If that is so, then the Hamiltonian requirements narrow rather than broaden the criteria for removal by adding the additional requirements of abuse of public trust and injury to society to the enumerated criteria. Under that interpretation, the impeachment of President Bill Clinton was improper, as I and others argued back then.26

Hamilton’s oft-quoted Federalist Papers essay does not purport to answer these and other questions, but rather to persuade the readers that they should not reject the Constitution based on its imperfections. He argued that it would have been wrong for the Framers to have left the trial of an impeached president to the Supreme Court because it would be unfair to have a president tried by judges for impeachment and then tried again by judges in a criminal proceeding. This would seem to presuppose that impeachment must be based on criminal conduct because, if it were not, there would be less concern about the double jeopardy implications in a subsequent criminal trial.

In any event, recourse to the “legislative history” or intended “original meaning” is inappropriate when the words are unambiguous. The plain meaning must prevail over all other interpretative mechanisms, since it was the word, not the intentions behind them, that were voted on and accepted. Tribe and Matz acknowledge that it would be difficult to determine, and certainly rely on, the original understanding of the Framers or others who participated in the creation of our Constitution:

Few delegates at the Convention addressed impeachable conduct at all, as we don’t know whether the views of those who did are representative of all thirty-nine men who signed the Constitution. Further, if we look beyond Convention Hall to gauge original meaning, the definition of impeachable conduct was barely discussed at most state ratifying conventions. That absence is telling. Given the diversity of state impeachment practice, it’s likely that Americans around the country had divergent understandings of the Impeachment Clause that they ratified.27

This assessment would seem to bolster the conclusion that we are bound by the words ultimately adopted and ratified. These words include explicit, constitutionally mandated requirements for impeachment and removal. These requirements suggest that the following scenario may be possible. If the House of Representatives were to impeach a president on grounds that are not included in the constitutional criteria, the president’s lawyers could file a motion in front of the chief justice to dismiss the “indictment” (impeachment is widely seen as analogous to indictment), on the ground that the Bill of Impeachment is insufficient as a matter of constitutional law, and that removal on such grounds would violate the oath required of senators. If such a motion were to be made, the chief justice might be obliged to decide it, and under principles of law that hark back to Marbury v. Madison and its progeny, the chief justice is bound to apply the Constitution to any act of the legislature. If the chief justice were to conclude that the Bill of Impeachment did not state a constitutional claim, he would be required to dismiss it.

This may sound far-fetched but, if so, the question then arises: What role is the chief justice supposed to play, if not the traditional role of a judge in a criminal, or even civil, trial? That role includes not only ruling on the admissibility of evidence and other procedural issues, but also making a legal determination as to whether the constitutional criteria have been met.

We will probably never know the answer because it is unlikely that the House of Representatives will impeach the president without charging him with criminal conduct. But if that were to occur, and if the president were to challenge that decision by way of a motion to the chief justice, there is no way of knowing how the chief justice would decide the matter—or whether Congress would abide by the ruling of the chief justice.

A variation on this scenario is the following: the Articles of Impeachment do charge a high crime, say obstruction of justice, for firing the director of the FBI, who was investigating the president. The president offers a constitutional defense to that crime: that Article II authorized the president to fire any person in the executive branch for any reason and separation of powers precludes the legislative branch from questioning any such executive action. Or the president argues that the admissible evidence of the charged crime is insufficient as a matter of law. Would the chief justice be obligated to rule on these dispositive motions? If the trial is entirely “political,” as some urge, then the answer may well be no. (This raises the question of how a trial, which is a quintessential legal proceeding, could be entirely political.) If the trial is governed by the rule of law and the text of the Constitution, a different answer would seem to follow.

The argument made by those who insist that impeachment and removal are entirely political decisions, uncabined by legal constraints, sometimes takes the form of the following syllogism:

(A) A decision by the House to impeach a president or by the Senate to remove him is non-reviewable by the judicial branch, (B) therefore, these decisions are political in nature and not legal; (C) because they are political, not legal, the House and Senate are not bound by the text of the Constitution as to the criteria for impeaching and removing.

That argument begs the crucial question, and is entirely circular, as evidenced by the following counter-syllogism:

(A) The criteria for impeachment and removal are clearly set out in the text of the Constitution—just as is the requirement for a two-thirds vote by the Senate for removal; (B) therefore, if the House and Senate try to impeach or remove for an offense not specified in the text (or if the Senate decides to remove by a simple majority), they would be violating the Constitution and their unconstitutional actions would be reviewable by the judiciary; (C) because they would be reviewable by the judiciary, impeachment and removal are not entirely political acts ungoverned by law.

Neither of these syllogisms answers the critical questions, which are necessarily matters of degree: Which provisions of law, if any, are applicable to impeachment and removal proceedings? If some are applicable, may they be enforced in a presidential removal trial by the presiding chief justice? Are any aspects of a removal trial judicially reviewable?

The fallacy implicit in the first syllogism is the assumption that if a congressional action is not judicially reviewable, it necessarily follows that it is not governed by law and is, therefore, entirely political. That is certainly not how the Framers of the Constitution, who did not explicitly include judicial review of congressional actions as part of our system of checks and balances, saw it. They believed that Congress was obligated by the oath of individual members to comply with the Constitution, regardless of whether its actions were or were not reviewable by the courts. Congress is bound not to enact legislation that violates the Constitution and, if it does, the president is bound not to sign it. That would be the case even if there were no Supreme Court or judicial review.

It took Marbury v. Madison and its progeny to make many, but not all, actions of the other branches subject to judicial review. But this did not eliminate the obligation of the other branches to comply with the Constitution, regardless of whether their actions are or are not judicially reviewable.28 But, because we have a Supreme Court and judicial review, some members of the legislative and executive branches have erroneously concluded that they are free to ignore the constraints of the Constitution. How often have we heard the following: “If it’s unconstitutional, let the courts strike it down”? That is a clear abdication of the responsibility of all government officials always to comply with all provisions of the Constitution.

So it does not follow from the fact (if it is a fact) that impeachment and removal may not be judicially reviewable, that these government actions are completely political and not governed by the rule of law and the text of the Constitution.

Conceptually, the issue of whether impeachment and removal are subject to judicial review is separate from the issue of whether they are entirely political acts unbound by constitutional constraints. In practice, however, Congress would be free to act inconsistently with the Constitution if its actions were final and not subject to judicial review. That is essentially what was done by the Congress that impeached and nearly removed Andrew Johnson for actions that were not within the constitutionally mandated criteria (the vote was one short of the required two-thirds). But just because its decisions to impeach and remove (had there been a two-thirds vote) would have been final because they were not judicially reviewable, it would not make them right as a matter of constitutional law. It would make them lawless and unconstitutional actions that were not subject to judicial review (if the courts were to decide that they lacked the power to review).

I’m reminded of the quip by the late Justice Robert Jackson about the Supreme Court: “We are not final because we are infallible, but infallible only because we are final.”29 A Congress that impeached and removed a president in violation of the language of the Constitution would be “right” only in the sense that it would be final (if there were no judicial review). But it would not be right—or constitutional—in any other sense.

Nor is it completely clear that a wrong decision to impeach and remove a president based on criteria other than those enumerated in the Constitution would necessarily be final. The decision to remove is not self-enforcing. The impeached and removed president would have to accept the legitimacy of such a decision and agree to leave office. What would happen if the president announced that he did not accept as final the unconstitutional decision of the Senate to remove him, because they had failed to charge and convict him of one of the crimes enumerated in the Constitution?

This would generate a constitutional crisis between the legislative and executive branches that would have to be resolved by the judicial branch. But what if Congress insisted that it, rather than the Supreme Court, was the final arbiter of impeachment and removal?

There is no precedent for the Supreme Court reviewing an impeachment and removal, and there is at least one precedent for the high court declining to do so in the case of a removed judge.30 But there is also no precedent for a president being impeached and being removed and challenging his removal in court on the ground that he did not commit a crime specified in the Constitution as a prerequisite for removal.

If the chief justice issued a thoughtful constitutional opinion ruling that the Articles of Impeachment failed to charge a crime, as required by the Constitution, and, if the Senate voted to override that “judicial” finding, the president might well try to appeal the Senate’s override of the chief justice’s ruling to the entire Supreme Court. That would present the issue squarely as to whether the Supreme Court—as distinguished from the chief justice—has any judicial oversight role to play in the impeachment and removal process.

At least two justices—Byron White and David Souter—have suggested that there may be some room for judicial review even in the face of Article I, §3, which gives the Senate “the sole power to try all impeachments.” This is what Justice White said:

Finally, as applied to the special case of the President, the majority argument merely points out that, were the Senate to convict the President without any kind of trial, a Constitutional crisis might well result. It hardly follows that the Court ought to refrain from upholding the Constitution in all impeachment cases. Nor does it follow that, in cases of presidential impeachment, the Justices ought to abandon their constitutional responsibilities because the Senate has precipitated a crisis.31

White’s view was echoed by Justice Souter:

If the Senate were to act in a manner seriously threatening the integrity of its results … judicial interference might well be appropriate.32

There is no way of knowing how the Court would respond to a legitimate presidential challenge, especially if the president refused to leave office on the ground that his impeachment and removal were unconstitutional. A Supreme Court that inserted itself into the Bush v. Gore election in order to avoid a constitutional crisis might well decide to review a House decision to impeach and a Senate decision to remove a president who is not accused and convicted of a specified constitutional crime.

The Constitution does not provide clear answers to these questions, though Marbury v. Madison and its progeny suggest that the Supreme Court is the final arbiter of the constitutionality of the actions of all branches of government.

In the end, of course, the people are the final arbiters of all governmental actions. The people have the power to vote out legislators and presidents (and, in some states, judges). They have the power to amend the Constitution (though only through constitutionally mandated procedures). The people must accept the legitimacy of the actions of the various branches of government if democracy is to prevail over civil discord.

Were a president to announce that he refused to accept the actions of the Senate in voting for his removal, on the ground that he had not been convicted of an enumerated criterion for impeachment and removal, and that he would not leave office unless the Supreme Court affirmed his removal, the people might well agree with him. But if the high court then affirmed his removal and he refused to leave office, the people would probably not support him.

I raise these issues not only because they are fascinating and testing hypotheticals—I am, after all, a retired law professor who spent half a century constructing such hypotheticals—but also because this president (and perhaps others) might well refuse to leave office if Congress voted to impeach and remove him based on “offenses” that were not among those enumerated in the Constitution. He might even refuse to leave if the Supreme Court refused to review the actions of Congress, or affirmed them on technical grounds. Finally, there is even a risk that if the Supreme Court explicitly ruled that Congress had the power to impeach and remove a president for offenses that were not enumerated in the Constitution, this president might say that he will abide only by his own interpretation of the Constitution, which requires that he be convicted of an enumerated crime.

The Constitution is fragile and imperfect, as is democracy itself. Both require the legitimacy of the governed. Recall that presidential candidate Al Gore acceded to the Supreme Court’s highly controversial ruling stopping the recount and giving the presidency to George W. Bush. Had he refused to accept that ruling, as some urged him to do, there would have been a major crisis. That is why Congress must comply with the text of the Constitution—especially with the enumerated criteria for impeaching and removing a president, regardless of whether its decisions are or are not subject to judicial review. It is also why the Supreme Court should remain the final arbiter in the event of a reasonably challenged removal.

On the basis of the constitutional text and the facts we currently have in the public record, the case against impeaching and removing President Trump is quite strong.

In the essays and interviews that follow this introduction, I lay out arguments against charging President Trump with, or impeaching him for, obstruction of justice based on actions he took or may take that are authorized under Article II of the Constitution, which sets out the powers of the president as the head of the executive branch of our government. These include the power to fire members of the executive branch, such as the director of the FBI, for any or no reason. They also include the power to pardon anyone for any or no reason. He may not, of course, solicit or receive a bribe for taking any such action. The very act of soliciting or accepting the bribe—for any reason—would be a crime. Nor could he lie to prosecutors, tell witnesses to lie, pay hush money to potential witnesses, or destroy evidence—all of which President Nixon was accused of. (President Clinton, as well, was charged with lying under oath.) But a president who does none of these things cannot, in my view, be charged with a crime for merely exercising his Article II powers to fire or pardon, regardless of his motive for doing so. Nor can his motives or state of mind in taking constitutionally authorized actions be questioned as part of a criminal or impeachment investigation. These restrictions do not place the president above the law, because they are required by the law, for the same reasons members of Congress and the judiciary cannot generally be charged or questioned for their legislative or judicial actions.33 This is a controversial position, and I have been much criticized for taking it. But many commentators, who initially disagreed with this argument, are now assuming its validity and arguing that President Trump should be investigated for other misdeeds. My arguments in support of the position are set out in the essays that follow.

Even more controversial, but in my view equally correct, is my position that under our constitutional structure, the president, as head of our “unitary executive” branch, may direct the attorney general and the director of the FBI as to who and what to investigate and/or charge with crimes, as well as who not to investigate and charge with crimes. I do not personally approve of the president having such powers and I would favor a constitutional amendment limiting or even eliminating them. But I believe that the Constitution, as written and interpreted for generations, gives the president those powers and precludes him from being charged for exercising them—even for exercising them wrongly or in a self-serving manner. There is a difference between what we believe the law should be, and what the law is, especially when it comes to charging a president with a crime or impeachable offense.

I wrote about this problem during the impeachment of President Clinton:

The time has come to recognize that the Framers of our Constitution made a serious mistake by creating the single office of attorney general to serve two conflicting functions. We must bring ourselves into the twenty-first century by breaking these two functions into two discrete offices, the way the rest of the democratic world has done. We can begin without tinkering with the Constitution, by simply having Congress create an Independent Office of Public Prosecution within the Justice Department. The director of that office would be a civil servant appointed for a fixed term by the president with the consent of the Senate. By tradition, that person would be outside of politics and an eminent lawyer of great renown and acceptability to both parties. He or she would not be answerable to the attorney general on issues of prosecutorial policy or on specific cases, and would be removable only for good cause.

It is not certain whether the Constitution would have to be amended to accomplish this change. Article II grants to the president the responsibility to “take care that the laws be faithfully executed,” but that responsibility may be delegated—as it has been—to the attorney general.

If Congress were to pass, and the president sign, a law creating a permanent, nonpartisan office of Director of Public Prosecutions, I believe it would be held constitutional.

If this legislative solution did not pass constitutional muster or did not work for other reasons, it might be necessary to amend the Constitution so as to create an independent prosecutorial office. The Constitution should never be amended except as a last resort, after all other reasonable legislative and administrative solutions have been tried. But the problems of our current Justice Department and its conflicting roles are so serious, and so likely to get even worse, that we must begin to consider new methods for dealing with them.34

But until the law is changed, a president should not be charged or impeached for exercising his current constitutional authority to direct the Justice Department or FBI who to investigate and who not to investigate.

What if President Trump were to be impeached for colluding with Russia during the presidential campaign? If there were proof of such collusion—and to date I have seen none—that would be a serious political sin. An American should not collude with a foreign power, especially a hostile foreign power, in an effort to enhance his candidacy. But once again, there is a dispositive difference between a political sin and a high crime and misdemeanor. There is no such crime of collusion in the context of an election. Collusion may entail other crimes, such as election law violations or accessory to crimes such as hacking. But collusion itself is simply not a crime. Consider the most extreme hypothetical: assume, absurdly, that candidate Trump called Vladimir Putin and said the following: “Hey, Vlad. Do I have a deal for you!” I want to be elected president, and you want to get rid of the Magnitsky sanctions, which I don’t like anyway. You should help me get elected by giving me dirt you already have on Hillary Clinton because, if I’m elected, there’s a better chance to get rid of the sanctions, which I disapprove of.” Of course, no such conversation occurred and no such deal was made. But if it had been, one can search the federal criminal statutes for a crime that would cover this political sin. Politicians often seek contributions and support from individuals who expect to benefit from the election of their candidate. There are, of course, limitations on what a foreign government can contribute to a campaign, but these limitations are vague and subject to constitutional scrutiny, especially in the context of information rather than cash. Perhaps some election laws could be stretched to fit this conduct, but such stretching would raise serious constitutional issues. Obviously if one varies the facts a little bit, there would be a crime. For example, if a candidate asked Putin to get dirt on his opponent by hacking emails, that would be a crime. But merely passing along dirt that has already been obtained would not be. That is true even if the dirt had been obtained illegally through hacking. The person doing the hacking would be guilty of the crime, but the campaign would not be guilty for using the fruits of the hacking, any more than the New York Times and the Washington Post would be guilty of publishing the stolen Pentagon Papers or the materials stolen by Chelsea Manning and Edward Snowden. So, based on what we now know, it would seem clear that President Trump could not be charged criminally with colluding with Russia, even if there were evidence he did so.

But what if he were impeached for the political sin of colluding with a hostile foreign power? Such impeachment would raise the issue dramatically of whether Congress could go beyond the criteria for impeachment and removal. I think the answer is no, but there are those who disagree. This would be a good test case because, plainly, collusion with Russia would be a breach of the public trust and fulfill Hamilton’s criteria for impeachment (if Hamilton intended those criteria to be a substitute for, rather than an addition to, the enumerated criteria). Or take a more extreme example. Assume Putin decides to “retake” Alaska, the way he “retook” Crimea. Assume further that a president allows him to do it, because he believed that Russia has a legitimate claim to “its” original territory.35 That would be terrible, but would it be impeachable? Not under the text of the Constitution. (It would, of course, be different if he did it because he was paid or extorted.) Such a dramatic event might appropriately result in a constitutional amendment broadening the criteria for impeachment, but it would not justify ignoring or defying the words of our current Constitution.

The Framers of the Constitution did not provide an impeachment remedy for an incompetent, nasty, even tyrannical president—unless he committed a designated crime. Perhaps they should have, but Congress is not authorized to “correct” constitutional errors or omissions through unconstitutional actions in impeaching and removing a president who has not committed a designated crime. Perhaps the Framers should have required a majority vote rather than a two-thirds vote to assure that a tyrannical president is removed. But the remedy lies in amending the Constitution, not violating it. The appropriate response to executive tyranny is not legislative tyranny.



OEBPS/Images/title.jpg
THE
CASE
AGAINST

REMOVING
TRUMP

ALAN
DERSHOWITZ





OEBPS/Images/cover.jpg
NEW YORK TIMES BESTSELLING AUTHOR

T H E Updated
Segtéhﬁial
CASE

AGAINST

ALAN
DERSHOWITZ





OEBPS/Images/imgLine.jpg





OEBPS/Images/half.jpg
THE
CASE
AGAINST

REMOVING
TRUMP





