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Praise for The Law (in Plain English)® for Writers, Fifth Edition

“No writer, beginning or experienced, will want to be without this book…. Almost any question you may have about the law and writing is discussed in clear and simple language in Leonard DuBoff’s The Law (in Plain English)® for Writers.”

—Jean Auel, #1 New York Times bestselling author of The Clan of the Cave Bear and the Earth’s Children series

“The Law (in Plain English)® for Writers is a gold mine of information for writers who want easy-to-understand explanations about the risk of turning fact into fiction, copyright law, the obligations of agents and publishers, and many of the other legal issues that affect writers.”

—Phillip Margolin, New York Times bestselling author of Violent Crimes and The Third Victim

“I’ve had to avail myself of more legal advice than I ever imagined! The Law (in Plain English)® for Writers is, as the title indicates, an easy-to-understand explanation of legal issues commonly faced by writers. I highly recommend this comprehensive guide to all writers, beginners and professionals alike.”

—Valerie Plame, author of Fair Game: My Life as a Spy, My Betrayal by the White House, Blowback, and Burned

“Leonard DuBoff’s The Law (in Plain English)® for Writers is the most accessible and writer-focused tool I know of for understanding the intricacies of contracts and intellectual property rights. It’s a must-have in my personal library and absolutely should be a must-have in yours. I highly recommend it!”

—Graham Salisbury, author of nineteen bestselling novels, including Under the Blood-Red Sun, winner of the Scott O’Dell Award for Historical Fiction

“I consider The Law (in Plain English)® for Writers my go-to reference for understanding how the principles of the law affect me as an author…. Not only does the book cover every aspect of the law as it applies to the writing business, but the practical, everyday examples throughout the text make the subject digestible and understandable to anyone who uses it…. This book is a must-have for every author, no matter their genre; it is the only writer’s reference book with a permanent place on my desk.”

—Annie Adams, author of the Flower Shop Cozy Mystery Series

“Writers who wield The Law (in Plain English)® for Writers have a wonderful map through the minefield of legal complications that writers knowingly and unknowingly face every day. Without realizing it, a writer may breach copyright law, defamation, or even the First Amendment. I highly recommend this read as a must for any current or aspiring author.”

—Jared Quan, President of the League of Utah Writers, Executive Director of Big World Network, and author of several short stories and books including Changing Wax

“The Law (in Plain English)® for Writers is a detailed, knowledgeable, and crisply written compendium of useful (career-building, not to mention career-saving) information. In eighteen focused chapters, the book covers just about every issue the working writer faces, from dealing with agents to parsing contracts, from collaborating with others to structuring taxes, from privacy concerns to access challenges. It is truly one-stop shopping for the writer who wants to work with eyes wide open in a complex and changing literary landscape.”

—Lauren Kessler, award-winning author of nine works of narrative nonfiction, including Stubborn Twig, Raising the Barre, Counterclockwise, Dancing with Rose, and Clever Girl
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Introduction

The art of writing dates back to the very dawn of civilization. Writers were active in dynastic Egypt, as well as in the emerging civilizations in the Tigris and Euphrates river valleys. As society became more complex, the problems faced by writers increased. Today, the successful writer must also be a knowledgeable businessperson.

When I first began to practice law, I realized that it was important for clients to carefully evaluate all of the options available to them and then adopt the most prudent course. Later, as a law professor, I taught my students to use this same principle in counseling their clients. Many of my writer clients and students have asked me to recommend a book that would aid them in understanding the legal issues faced by writers and publishers. Unfortunately, I was unable to recommend any single volume that would serve this purpose.

During my career as a practicing attorney, I became aware of the dearth of practical law books for writers and publishers. It was for this reason that I wrote The Book Publishers’ Legal Guide, initially published in 1984 and later revised.

After a friend read and critiqued the first edition of that book, he reminded me of the plight of writers and urged me to write a text for them that would be “user friendly.” I thus began work on the first edition of this book, the fifth volume in my “(in Plain English)®” series. As with the other books in that series, my goal was to create an informative work that was readable, practical, and comprehensive.

When the law subsequently changed in several areas discussed within these pages, it became necessary to revise the earlier edition of this book. In fact, it has been revised and updated several times. This fifth edition therefore contains the most up-to-date discussion of corporate law, copyright law, and tax law as applied to writers. Defamation, the right of privacy, and the like have also been reconsidered to reflect the latest judicial pronouncements on those subjects. Throughout this book, there have been numerous subtle changes that were necessitated by the evolution of the law affecting writers.

As with any book on law, changes are inevitable and ongoing. The reader should therefore be careful to confer with competent legal counsel before undertaking the resolution of any issue discussed in this volume.

—Leonard D. DuBoff

Portland, Oregon, May 2017


CHAPTER 1

The Freedom to Write

The First Amendment of the United States Constitution embodies the basic freedom to express oneself in writing in the statement, “Congress shall make no law … abridging the freedom of speech, or of the press.” Censorship has been constitutionally disfavored since the founding of the United States. Some historians suggest that the First Amendment was written specifically to prevent prior restraint of expression by the government. Prior restraints impose an extreme burden upon the exercise of free speech, since they limit open debate and the unfettered dissemination of knowledge. It is not surprising that the United States Supreme Court has consistently found that it is unconstitutional to restrain speech prior to a determination of whether the speech is protected by the First Amendment.

However, that is not to say that all speech is permissible. The courts uphold laws that protect consumers from false advertising, prevent incitements likely to cause immediate unlawful violence, and control distribution of pornography. Governmental restraint on speech revolves around the type of speech being made, the purpose behind the speech, and the time, place, and manner of the speech.

POLITICAL SPEECH

The courts are very hesitant to prevent someone from expressing his or her views. As such, it is not easy for the government to pass laws restricting speech. This is especially true when the expression goes toward political speech—speech that criticizes the government or otherwise questions its authority.

Any attempt by the government to prevent the publication of expression bears a heavy presumption against its constitutional validity. Even cases where national security is at issue receive strict scrutiny. Under the strict scrutiny standard, courts look behind the nominal justifications offered by government entities for why a restriction is necessary and apply their judgment as to whether the alleged harm is sufficiently serious to warrant regulation. A good example of such a case is New York Times Co. v. United States, in which the government tried to stop the publication of the “Pentagon Papers,” which detailed US involvement in Vietnam prior to 1968. The government claimed that publication violated a statute protecting government secrets, and that publication of the documents would prolong the war and embarrass the United States in the conduct of its diplomacy. The Supreme Court, although unable to agree on a single basis for its holding, found that the government’s claim of potential injury to the United States was insufficient to justify prior restraint. The justices, although believing that publication would probably be harmful, were not persuaded that publication would surely cause the harm alleged.

Even political speech that advocates the use of unlawful force is constitutionally protected, except where such advocacy is likely to produce imminent lawless action. However, the legal standard for evaluating whether words are likely to lead to violence is very high. In such cases, the government must show that the speech is both directed to a particular person and is inherently likely to result in violent action. The mere use of expletives and offensive words, without a compelling reason to believe they will lead to imminent violence, is protected by the First Amendment.

For the most part, the constitutional battles over the right to political speech have shifted away from issues of whether citizens have the right to criticize governments or even the form of government. A more divisive issue is to what extent the First Amendment affects the right to express political views that reflect negatively on race, creed, sexual orientation, religion, or national origin. A number of schools and universities have adopted codes that prohibit statements that express any form of prejudice or bigotry, such as racism, anti-Semitism, or homophobia. Some of these codes have been struck down by courts, but many remain.

JUDICIAL PROCEEDINGS

Courts are also reluctant to suppress information related to judicial processes because of the important constitutional interests inherent in having public trials. To justify the imposition of gag orders, parties who seek to restrict reporting and public access to legal proceedings must show that there are no reasonable alternatives. The most common situation is when the issue is the conflict between an individual’s right to a fair trial and the right of the press to its First Amendment guarantee of free speech.

For example, in Nebraska Press Association v. Stuart, the Nebraska Press Association appealed a court order prohibiting the press from reporting about confessions and other information implicating a defendant after the murder of six family members had gained widespread public attention. The trial judge originally issued the order because he felt that pretrial publicity would make it difficult to select a jury that had not been exposed to prejudicial press coverage. The United States Supreme Court struck down the trial judge’s order, finding that the impact of publicity on jurors was “speculative, dealing with factors unknown and unknowable.” The justices went on to suggest alternatives to restraining all publication. These included changing the location of the trial, postponing the trial, asking in-depth questions of prospective jury members during the selection process to determine bias, explicitly instructing the jury to consider only evidence presented at trial, and isolating the jury. In other words, judges must consider alternative methods of pretrial precautions and should restrict coverage only as a last resort.

Court records are generally considered public records. Even grand jury records, generally considered secret, may sometimes be obtained given a good enough reason. In Carlson v. U.S., a 2016 case from the Seventh Circuit Court of Appeals, a journalist/historian and some scholarly, journalistic, and historic organizations sought access to grand jury records, sealed long ago, concerning an investigation into a 1942 Chicago Tribune article claiming, based on classified Navy communications, that the US military had cracked certain Japanese codes. Although no one contended that secrecy was still necessary, the government still declined to allow access to the records, arguing that a criminal rule of court with respect to grand jury materials prohibited disclosure. The court ruled that the records were court records and that the trial court had the authority to release them, in the exceptional circumstances presented, and because of their historic importance and the fact that there was no good reason to keep them secret any longer.

COMMERCIAL SPEECH

In areas outside of political speech, the court has been more tolerant of prior restraints. For example, prior restraints may be permissible when purely commercial speech, such as advertisements or other promotional material, is involved.

Since commercial statements are generally objective in content, whether they are true or false can readily be determined. Thus, there is little or no threat of prior restraints being arbitrarily imposed. Plus, commercial speech lacks the urgency that often accompanies noncommercial speech, so any delay caused by the restraint while its justification is being argued would be relatively harmless. Based on these considerations, regulation of commercial speech is generally permitted.

An aspect related to the regulation of commercial speech is whether governments may enact laws that protect commercial producers and manufacturers from the disparagement of their products. Although the common law tort of trade libel is available to address such concerns, some states have enacted laws that reduce the burden of proof needed to prevail in such a case. The government’s interest is to protect state economies from being harmed by irresponsible assertions about goods. These concerns are not without merit, since there have been instances in which industries have suffered severely following media reports of questionable reliability that claimed certain products were dangerous. On the other hand, such laws can suppress speech by imposing requirements, such as having to base assertions on reliable, scientific facts. Such standards have the practical effect of discouraging controversial statements and limiting the population of qualified writers to those with science or technical backgrounds.

The best-known examples of these kinds of laws are the food disparagement statutes that are in effect in more than a dozen states. These statutes vary in their legal elements but generally provide producers of perishable foods with a cause of action against anyone who disseminates statements that impugn the safety of a food product without a reasonable scientific basis for the claim. The Texas food disparagement statute was used in 1997 as the basis of a lawsuit against talk show host Oprah Winfrey for remarks she made during a segment of her program about mad cow disease. She prevailed in the suit after the court ruled that the segment may have been hyperbolic but was not defamatory, as required by the statute. The applicability of the First Amendment was not decided in the case and the constitutionality of these statutes remains undecided.

PORNOGRAPHY

Pornographic writing is another area where the government may regulate content, although the legal standards are more difficult to apply than with commercial speech. A variety of laws are involved in regulating pornographic materials, including federal laws that prohibit the transportation of obscene material across state lines and state laws that prohibit creating, publishing, and publicly displaying obscene material. The traditional legal basis under which pornography has been regulated is the belief that obscene materials are offensive and lack sufficient social utility to deserve protection under the First Amendment. Another basis advocated in more recent times is that pornography encourages crimes and harmful conduct toward women and minors, and therefore is injurious.


IN PLAIN ENGLISH

Although there is a history of writers and publishers being prosecuted for material that was considered pornographic, most (if not all) prosecutions in the last forty years have involved visual images and not written text.



In 1973, the Supreme Court set forth the modern standard governing how pornography would be addressed under the First Amendment in Miller v. California. The standard created in Miller to determine if something is considered obscene is

•   whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to prurient interest;

•   whether the work depicts or describes, in a patently offensive way, sexual conduct as specifically defined by the applicable state law; and

•   whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific values.

The intent of Miller was to provide much clearer guidelines for protected speech both to state legislatures enacting statutes and to prosecutors enforcing that legislation. Miller required that state statutes be more specific, so the states attempted to define the Miller test for their own communities. While the Miller standard has led to the enactment of laws by states that vary in their specificity, breadth, and chilling effect, the war against pornography has shifted to visual depictions, and prosecutions against creators of purely textual works seem to have virtually disappeared. Nonetheless, some states do have statutes that prohibit writings that are obscene, and writers who describe matters related to sexual conduct should have a general understanding about how the Miller standards are applied.

One of the greatest difficulties courts have in applying the Miller test involves defining community for the purposes of ascertaining standards. A juror is to draw on personal knowledge of the community, but not on personal standards of what is good or bad. Separating the two is not an easy task for many.

Secondly, while items that are patently offensive are given little protection, items outside the definition may or may not be protected. Patently offensive refers to hardcore materials that, among other things, include patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated. It also refers to patently offensive representations or descriptions of masturbation, excretory functions, and lewd exhibitions of the genitals. Since materials less than patently offensive may well be entitled to First Amendment protection, states’ power to arbitrarily define obscenity is limited.

The Communications Decency Act of 1996

One federal act of which writers should be aware is the Communications Decency Act of 1996 (CDA). Through it, Congress attempted to regulate pornography on the Internet. Portions of the act, antipornography portions, were subsequently found to be unconstitutional by the US Supreme Court in the case of Reno v. ACLU. Oddly, a part of the Act that remained, 47 USC Section 230, is one that insulated Internet service providers, or sites such as Facebook and YouTube, from liability for postings by others. It states: “No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider.” This law has been heralded as a huge boon to free speech on the Internet.

Child Pornography

Unlike pornography that depicts adults, the standard for obscenity set forth in Miller does not apply to pornography that depicts children. Such materials are not protected by the First Amendment. The reason that governments are entitled to greater leeway in regulating pornographic depictions of children is that the use of children as subjects of pornography is deemed to be harmful to their physiological, emotional, and mental health. The Miller standards do not apply to child pornography, and governments may prohibit sexually suggestive depictions irrespective of the degree of offensiveness. Although the ability of the government to regulate child pornography is very broad, the legislative and enforcement actions at the federal level that attempt to eliminate child pornography have targeted visual depictions rather than written ones. Nonetheless, the sanctions for violating the laws against child pornography are uniformly severe. Any writer who contemplates using illustrations or descriptions of children in a sexually suggestive manner is advised to consult a lawyer to determine the legality of such use.

Sometimes a law protecting freedom of speech may have unintended consequences in other areas, however. For example, in Doe v. Backpage.com, the Communications Decency Act, discussed above, was used as a defense for a provider of online advertising that allegedly organized its website to facilitate sex trafficking, in order to avoid liability to minor trafficking victims for posting advertisements of the victims as escorts. Since the provider was not the speaker of the contents of the advertisements, it was absolved of liability for the posting. That does not mean, of course, that the posters were not liable for their conduct, regardless of the difficulty of finding and prosecuting them.

Violence against Women

Following the United States Supreme Court’s holding that child pornography may be regulated on the grounds that it harms children, some interest groups have advocated that all pornography depicting women should be regulated. The reasoning is that it is degrading and leads to violence against women, even though it is not considered obscene under the Miller test. In 1984, the city of Indianapolis promulgated an ordinance that prohibited the production and distribution of materials that depicted the graphic sexually explicit subordination of women in words or pictures. The US Court of Appeals ruled that concerns about the debasement of women did not override the requirements set forth by the Supreme Court in Miller. Therefore, while children are given special protection when it comes to pornography, adult women are not.

TIME, PLACE, AND MANNER RESTRICTIONS

Time, place, and manner restrictions on speech are examined under a less stringent standard than is the case with restrictions on content. Governmental efforts to regulate time, place, and manner must be neutral with regard to the speech’s content and may not burden the flow of ideas to a substantial extent. Such restrictions must leave open ample alternative avenues of communication. The most common restrictions involve regulating the times and places where public performances and demonstrations may be held. Although there are instances where writing is regulated according to time and place, they are inconsequential for most writers. Examples of content-neutral regulations include ordinances that ban posting signs and flyers on public utility poles and format requirements for documents submitted to government offices.

Another kind of restriction that has been imposed on a manner of communication is the sending of unsolicited commercial facsimiles, commonly called junk faxes. The rationale for the government’s interest in regulating this form of commercial speech is that junk faxes interfere with the recipients’ ability to receive desired communications and shift the costs of receiving advertisements to the recipient. In 1991, Congress enacted the Telephone Consumer Protection Act (TCPA). It bans junk faxes and allows recipients to sue senders and recover their actual damages or five hundred dollars, whichever is greater.

Congress and several states have passed legislation to combat the proliferation of unsolicited commercial email commonly known as spam. The federal legislation requires senders to label unsolicited commercial email messages and to provide instructions on how recipients can opt out of receiving future messages. The messages must also include the sender’s physical address. Deceptive subject lines and false headers are prohibited. Certain spam practices, such as electronically hijacking computers to send messages and using deceptive subject lines, are criminal offenses, and many states have similar laws. However, provisions that require specific labels identifying the email as a solicitation or advertisement, such as “ADV,” are preempted by federal law and thus nonenforceable. A significant difference between federal law and state law is that several states allow individual recipients of unlawful email to sue the persons responsible for sending it.


CHAPTER 2

Privacy, Defamation, and Other Content Issues

Chapter 1 covered the limited power of the federal government and the states to regulate publication. As noted in that chapter, the right to freely express oneself in a publication must sometimes be balanced against the need of government to serve the common good. Similarly, the right of expression must sometimes be balanced against the rights of individuals and organizations to retain some degree of privacy and to be treated reasonably.

A writer’s duty to balance his or her desire to tell a story against the rights of others is delicate. This chapter covers some of the instances and issues writers must be aware of in regard to their writings and the laws surrounding privacy, defamation, and the way their words affect others.

PRIVACY RIGHTS

The right to be protected from a wrongful invasion of privacy, largely taken for granted today, is a relatively new legal concept. In fact, the right of privacy was not suggested as a legal principle until 1890, when arguments for developing the right appeared in a Harvard Law Review article written by Louis Brandeis and his law partner, Samuel Warren. That article, written largely because of excessive media attention given to the social affairs of Warren’s wife, maintained that the media was persistently overstepping the bounds of propriety and decency in violation of Mrs. Warren’s right to be left alone.

From this rather modest beginning, the concept of a right to privacy began to take hold. Although there is no express recognition of a right to privacy in the US Constitution, state courts inferred such rights and created a body of privacy law. In addition, some states enacted right of privacy statutes to supplement the common law developed by the courts. The general framework of privacy rights has developed over time, with some variation among the states. In general, modern privacy law is divided into four separate categories:

•   intrusion upon another’s seclusion

•   public disclosure of private facts

•   portrayal of another in a false light

•   commercial appropriation of another’s name or likeness

Although there are statutes that make it a crime to violate some forms of privacy, most of the privacy rights are enforced civilly in the form of tort actions. For example, if someone feels his or her legal right to privacy has been violated, that person is entitled to file a lawsuit against the violator. Whether the complainant can prevail will depend on how closely the perceived violation conforms to those privacy rights recognized by the law.

Intrusion upon Seclusion

The best known of the violations against privacy is known as intrusion upon seclusion. The interest that underlies this right is the freedom to be left alone when someone is in a place where privacy can reasonably be expected. In order to establish an intrusion upon seclusion claim, the plaintiff must show that the defendant intentionally intruded upon the plaintiff’s seclusion in a way that an ordinary person would find highly offensive.

In practice, the intrusion violation does not apply directly to writing, but can apply to fact gathering, investigations, and efforts to obtain interviews that are made during a writing project. The possibility of an intrusion suit should always be weighed against the practice of aggressively pursuing facts, since writers have no inherent right to harass, trespass, or enter a private domain using subterfuge. For example, in Dietemann v. Time, Inc. journalists for Life magazine entered the home of Mr. Dietemann, a self-proclaimed faith healer, claiming to be seeking medical treatment from him. While there, they surreptitiously took pictures and recorded conversations. This information was used to prepare an article that appeared in Life exposing Dietemann as a quack. Dietemann ultimately prevailed in a lawsuit filed against the publisher of Life because subterfuge was used to gain access to the plaintiff’s private quarters.

In egregious cases, intrusion upon seclusion can occur in public places when the level of intrusion becomes dearly unreasonable and unwanted. The best-known case is Galella v. Onassis, in which a freelance photographer was sued for relentlessly pursuing Jacqueline Kennedy Onassis and her children at places such as parks, churches, funeral services, theaters, and schools. One of the photographer’s practices was to shock or surprise his subjects in order to photograph them in a state of distress. While taking these photographs, he would sometimes utter offensive or snide comments. The court, in a fairly scathing opinion, held that the photographer had wrongfully intruded upon the seclusion of his subjects and issued a permanent injunction that prohibited him from getting within a certain distance of Onassis and her children. However, the court did not forbid further photographs—it merely regulated the manner in which they could be taken.

On the other hand, the court found no offensive intrusion in Bogie v. Rosenberg, where a very short conversation between Joan Rivers and a fan backstage after a comedy performance was incorporated into a biographical film about Joan Rivers’s life. The conversation was centered around the fan’s comments to Rivers, sympathizing with her because of a heckler’s comments critical of Rivers’s jokes about Helen Keller. The fan complained that the segment containing her comments was aired without her consent, was filmed in a place in which she expected privacy, and portrayed her in a way that would be offensive to a reasonable person. Even though she did not consent to being filmed and though the film company made money on the presentation, the court refused to find that there had been a highly invasive intrusion into her privacy where the statements were made in a backstage area with other people around, and when the segment accurately recorded her statements even though she may have later regretted making them. The issue to be determined was whether the intrusion was offensive, not whether the comments she made could be interpreted as offensive.

Neither writers nor publishers risk liability for intrusion unless they or their agents are directly involved in an intrusion. For example, in Pearson v. Dodd, members of a senator’s staff copied some sensitive documents belonging to the senator and gave them to newspaper columnists Drew Pearson and Jack Anderson. Pearson and Anderson subsequently wrote and published a series of articles using the information the documents contained. Although Pearson and Anderson knew how the documents had been obtained, they played no role in the intrusion. Since the essence of the tort of intrusion is the intrusion itself and not the subsequent publication, Pearson and Anderson were not held liable.

Private Facts

The second type of privacy tort, the public disclosure of private facts, directly affects the kinds of content writers may reveal about others without being liable. In order to bring a case for this kind of invasion of privacy, the plaintiff must prove

•   that the writer disclosed private facts to members of the public;

•   that the disclosure would be objectionable to a person of ordinary sensibilities; and

•   that there is no legitimate interest of the public in being apprised of the facts.

Whether the information disclosed involves private facts is basically a matter of common sense.

Anything that one keeps to oneself and would not wish to be made public is probably a private fact. Examples include private debts, sexual practices, and medical problems.

A major protection writers have from others wanting to bring a suit claiming public disclosure of private facts is that disclosures of newsworthy information are generally protected by the First Amendment. A publication is generally considered to be newsworthy when it contains a quality of information that arouses the public’s legitimate interest and attention. Truthful disclosures pertaining to public figures or public officials are usually always considered newsworthy, at least to the extent that the disclosure bears some reasonable relationship to the public role. If, however, the disclosure is highly personal (such as sexual habits) and has no bearing upon the individual’s public role, the disclosure might be deemed not to be newsworthy, and thus may be actionable. This is particularly true when the individual does not enjoy a great deal of fame or notoriety. A presidential candidate or a mass murderer, for example, could expect considerably greater intrusions into, and disclosure of, his or her private affairs than a minor public official or a one-time traffic offender. Similarly, private persons who are involuntarily thrust into the public light will receive more protection than people who seek fame and notoriety.

This is illustrated by the court’s decision in Toffoloni v. LFB Publishing Group, where the court found that a publisher had violated the right of publicity of a deceased lady wrestler who had been murdered by her husband, another professional wrestler, by publishing—in Hustler magazine—nude pictures of her taken twenty years earlier. Even though her murder was newsworthy, the photos were the selling point of the publication, even though the pictures were accompanied by a biographical sketch. The photos had no relation to the murder and invaded both her privacy rights and publications rights. Publishing the nude photos, the court believed, went too far and imparted no news or information to the public. Moreover, the commercial use of the photos to put money in the publisher’s pocket, without compensating the woman’s estate, made it liable for damages. The right to publish or not publish was a proprietary right, the court explained, which survived the death of its owner and was inheritable and could be willed to another.


IN PLAIN ENGLISH

In determining whether the newsworthiness privilege applies, courts will consider the social value of the facts published, the degree to which the intrusion concerns ostensibly private affairs, and the extent to which the party voluntarily acceded to a position of public notoriety.



Even very private facts may be considered newsworthy when they bear some logical relationship to the credibility of someone who has voluntarily entered into a public debate. For example, in Wilson v. Grant, a person sued a radio talk show host after the host disclosed that the person previously had been confined to a psychiatric hospital. The court dismissed the claim on the grounds that there was a sufficiently logical connection between the plaintiff’s long-standing vendetta against the talk show host that, when combined with other media accounts describing the plaintiff as obsessed and crazy, made the disclosure newsworthy. However, the disclosure of private facts, such as a high school student’s suspected homosexuality, will not be considered newsworthy if a person is not in the public eye and has previously kept that information private.

Get Permission

When in doubt, the best way to avoid liability when writing about a person’s private life is to obtain written permission from that person to disclose the information. This is one of the reasons why writers sometimes prefer to write authorized biographies. While many biographies are written without the consent of their subjects, these kinds of works assume a greater risk that they will disclose facts in violation of the subject’s privacy rights. However, there is no legal requirement to obtain authorization. Courts will generally allow a great deal of latitude when works relate to persons whose lives are a matter of interest to the public.

Getting permission is not always as difficult as it may seem. Writers who do not know the subject personally can often find ways to contact them, such as consulting telephone directories, the Internet, or by email. People who are known to be associated with specific organizations and employers can also be contacted through those channels. However, a writer should be careful when communicating through a third party that no personal or private information be disclosed, lest they become the target of a lawsuit. In most cases, it will suffice to let the person know that you wish to contact them and provide information on how they can get in touch with you. When these kinds of measures fail, there are also people-locating services that provide information for reasonably low fees.

False Light

The third type of privacy tort is the portrayal of another in a false light. To bring a suit for false light, a plaintiff must prove that the writer publicly portrayed the plaintiff falsely and that the portrayal would be offensive to reasonable people.

In cases involving the media, the plaintiff must also prove that the portrayal was done with malice. One of the better-known cases involving portrayal in a false light is Leverton v. Curtis Publishing Company. In this case, a photograph of a young girl who had been struck by an automobile was used by the Saturday Evening Post to illustrate an article about child safety. The article stated that most injuries to children are the result of carelessness on the part of the parents. The girl’s parents successfully sued the Post, alleging (among other things) that it had portrayed them as negligent, when they had in fact been completely without fault in the accident.

Another way to be liable for portraying someone in a false light is to attribute statements, views, or opinions that the person does not actually hold. For example, in Cantrell v. Forest City Publishing Company, a newspaper published an article concerning the destitute condition of a family following the death of the father in a bridge disaster. Among other things, the article contained fabricated excerpts from an interview with the mother of the family, when she had never actually been interviewed. The newspaper was held liable for portraying the family in a false light by attributing statements to the mother that she never made.


IN PLAIN ENGLISH

Writers of narrative nonfiction should be particularly careful with regard to false light portrayals, especially if they engage in the genre commonly known as creative nonfiction, which sometimes relies on speculation rather than ascertainable facts.



Factual works, especially those concerning newsworthy figures or events, are rarely actionable. Fictionalizations, however, are vulnerable to claims of false light invasion of privacy. Generally, courts will not impose liability if the publication merely contains insignificant distortions or errors. In Carlisle v. Fawcett Publications, Inc., for example, the court refused to impose liability for minor inaccuracies about actress Janet Leigh’s age at the time of some romantic relationships during her marriage. Although these mistakes tended to portray the plaintiff in a false light, the court nevertheless ruled that the article did not constitute an invasion of privacy, since the errors in that case were of little or no consequence.

At the other extreme is the case of Spahn v. Julian Messner, Inc., in which the defendant published a biography of Warren Spahn, a renowned baseball player of his day. Unlike the work in Carlisle, this biography was replete with fictionalized events, dramatizations, distorted chronologies, and fictionalized dialogues. Although the biography tended to glorify Spahn, it nevertheless placed him in a false, albeit radiant, light. As a result, the publisher was held liable for invasion of privacy.


IN PLAIN ENGLISH

False light can be either positive or negative and still be actionable.



When dealing with false light issues, it is difficult to predict where liability will lie. Distortions or inaccuracies involving insignificant events, places, and dates are likely to be safe, provided the errors are not pervasive. However, false statements pertaining to significant aspects of someone’s life are more likely to result in liability, particularly if they involve highly personal or sensitive matters. The crucial question is whether the false portrayal would be offensive to a reasonable person in the position of the person portrayed.

A false light publication might be objectionable to the average person for a number of reasons. For instance, the plaintiff might be humiliated, estranged from friends or family, or simply embarrassed. In Carlisle, the plaintiff failed to prove that the infrequent and trivial inaccuracies were offensive. In Spahn, on the other hand, it was deemed reasonable to suppose that the player would have been highly embarrassed by the glorified but largely inaccurate version of his life.

In cases involving the false light portrayal of public figures, plaintiffs must also prove that the writer knew of the falsity or recklessly disregarded the truth before they can recover damages. This is known as the malice standard. If the writer acted without malice, innocent or negligent misstatements are not sufficient to support a finding of liability. However, media defendants can be held liable for defamation based on mere negligence, rather than malice, in cases when the plaintiff is a private person. It is unclear whether private persons still must prove malice on the part of a media defendant in false light cases.

Commercial Appropriation

The fourth kind of privacy right is the right not to have one’s name or image used to endorse a product or service without permission. Commercial appropriation of someone’s name or likeness as an invasion of privacy bears little resemblance to cases based upon wrongful intrusion, public disclosure of private facts, or portrayal in a false light. In all of these other situations, the plaintiff must prove that the defendant’s words or conduct caused the plaintiff to suffer humiliation, embarrassment, or loss of self-esteem, focusing on the injury to the plaintiff’s sensibilities. In contrast, the law against appropriation is designed to protect someone’s proprietary interest in one’s own name or likeness. Celebrities, such as professional athletes and entertainers, frequently receive a considerable amount of their income from the controlled exploitation of their names or likenesses. The monetary benefits from such exploitation would be minimal without some legal protection. However, a person need not be a celebrity to have a cause of action if his or her name or likeness is misappropriated, even though the compensation that person is entitled to might not be great.

In order to bring a suit for this type of invasion of privacy, one only needs to prove that the writer wrongfully appropriated the plaintiff’s name or likeness for commercial purposes. Appropriation in this sense means use. The fact of appropriation is rarely at issue in these cases, since the use will be obvious. However, determining the purpose of the use is not always a simple process, because it is not always clear whether the intent is expressive, commercial, or a combination of both. Uses that are informative and cultural are not actionable. However, if the use primarily exploits the individual portrayed, then courts will likely rule that the person’s identity was misappropriated.

As with the other kinds of invasion of privacy, any use that is considered newsworthy will likely not be actionable, even though some commercial gain might result from the use. Determining whether a use is newsworthy is often difficult. For example, the case of Rand v. Hearst Corporation concerned a book written by Eugene Vale. A review of the book appearing in the San Francisco Examiner maintained that Vale wrote with the same “mystique analysis” as author Ayn Rand. This excerpt comparing the two authors was printed on the front cover of Vale’s book. Rand did not object to the original review, since it was clearly privileged as being newsworthy, but she did object to the publisher’s use of her name to advertise Vale’s book. The appellate court, in ruling that the publisher was privileged to quote from the review, stated that “a review concerning a book offered for sale is a matter of great public interest,” at least to the extent that the review is of public interest and informative. Thus, although the publisher’s use of Ayn Rand’s name was clearly motivated by a desire to increase sales, the use was nevertheless privileged as being newsworthy.

Other lawsuits brought by celebrities have unsuccessfully attempted to claim commercial appropriation. In one, the heirs of Agatha Christie’s estate were unable to stop the distribution of a book and film that speculated about what the mystery writer did during an actual eleven-day disappearance. In another case, Ginger Rogers was unsuccessful in her suit against a movie distribution company, based on wrongful commercial appropriation of her name in the title of Federico Fellini’s film, Ginger and Fred.

In general, when celebrity names and likenesses are used in forms of expression protected by the First Amendment, such as movies or books, no action will lie for wrongful commercial appropriation. This general rule seems to extend to advertisements for magazines as well, but only if a commercial appropriation is held by a court to be for a newsworthy purpose. For example, Joe Namath was unable to collect damages when Sports Illustrated used his photograph to advertise an upcoming issue of the magazine. The court held that the use of Namath’s photograph in the advertisement was informative of the magazine’s contents, and thus not a wrongful commercial appropriation of his likeness.

What these cases point out is the balance that has been struck between celebrities on one hand and the free press on the other. The unauthorized use of a person’s name or likeness is not allowed when the use is primarily for the purpose of selling a product or service. But when the use is for the purpose of informing the public of newsworthy events or matters of interest to a segment of the population or for the purpose of providing information about a performance, the First Amendment will supersede the right of a person to claim the monetary benefits of celebrity status.

A commercial appropriation will not be actionable if the person portrayed has consented to the use. If a writer plans to use someone’s name or photograph for endorsement or for any other commercial purpose, written permission that clearly defines the terms of the allowed use should be obtained in order to avoid accidentally exceeding the scope of the permission.


IN PLAIN ENGLISH

It is risky to rely on a third party, such as a photographer or illustrator, to obtain consent.



Right of Publicity

In recent years, the area of commercial appropriation has evolved to include a right of publicity. This right endows a celebrity or public figure with a proprietary interest in his or her public reputation and allows the celebrity to control the exploitation of his or her name for commercial purposes.

The right of publicity has been the subject of much litigation in recent years, and courts continue to rule inconsistently on its scope and extent. The right of publicity traditionally has been viewed as protecting only the appropriation of names and likenesses (i.e., drawings or photographs) of celebrities or other public figures. However, some cases have held the right to extend to famous voices, nicknames, and verbal slogans. In a Michigan case, comedian Johnny Carson brought a suit against a company that rented portable toilets for appropriating his famous opening line, “Here’s Johnny.” The federal court found a right of publicity and granted a nationwide injunction and damages.

OEBPS/Images/title.jpg
e LAW

(in Plain English)®
for

Writers

rrrrrrrrrrrr

111111111111111

nnnnnnnnnnnnn





OEBPS/Images/half.jpg
he LAW

(in Plain English)®
for

||||||||||||





OEBPS/Images/cover.jpg
e LAW

(in Plain English)®
for

Writers

Leonard D. DuBoff .ns Sarah J. Tugman

‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘






