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Justice is on trial in the United States. From police to prisons, the justice system is accused of overpunishing. It is said that too many Americans are abused by the police, arrested, jailed, and imprisoned. But the denunciations are overblown. The data indicates, contrary to the critics, that we don’t imprison too many, nor do we overpunish. This becomes evident when we examine the crimes of prisoners and the actual time served. The history of punishment in the United States, discussed in vivid detail, reveals that the treatment of offenders has become progressively more lenient. Corporal punishment is no more. The death penalty has become a rarity. Many convicted defendants are given no-incarceration sentences. Restorative justice may be a good thing for low-level offenses, or as an add-on for remorseful prisoners, but when it comes to major crimes it is no substitute for punitive justice. The Myth of Overpunishment presents a workable and politically feasible plan to electronically monitor arrested suspects prior to adjudication (bail reform), defendants placed on probation, and parolees.
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FOREWORD


BY SENATOR TOM COTTON


BY ANY INFORMED MEASURE, the criminal justice system in the United States is extraordinarily lenient. In fact, it is more lenient than at any point in our history. This is true if measured by the number of criminals who face consequences for their crimes through arrests and convictions, but also if measured by the consequences that we impose. Many readers may be surprised by that fact, especially if they have consumed much of the fashionable—if ill-backed—talking points that are popular among decarcerationists and soft-on-crime advocates today.


Virtually everyone in the United States knows someone whose life has been touched by crime. Some have experienced serious crime, or have even lost a loved one to senseless violence, while others have experienced the violating feeling of being victimized by petty theft or vandalism. A substantial number of Americans have also been connected, whether directly or indirectly, with someone who has been arrested for a crime at some level. Yet despite the commonality of personal experience, the rhetoric surrounding criminal justice policy is not only heated but often mostly devoid of fact. So, when I was asked to write a foreword for a new book by Dr. Barry Latzer, one of America’s preeminent criminologists and an expert with a knack for cutting through the fact-free vitriol on this topic, I was intrigued.


According to popular belief, the United States locks up vast numbers of people for minor crimes or “low-level” offenses, such as minor drug possession or mere “administrative” infractions, and those offenders are subjected to severe sentences that are decades longer than necessary. Advocates of this view attach scary labels like “mass incarceration,” as if swaths of people are being indiscriminately rounded up and herded into prisons in scenes reminiscent of concentration camps. The result, allegedly, is that our criminal justice system wastes shocking amounts of money on lengthy sentences for minor offenders, and that those offenders only become more crime-prone as a result of their unjust incarceration. Such talking points are typically followed by proposals for “reform” that purport to focus the justice system on violent and “serious” criminals by drastically reducing enforcement of other offenses. It would be a compelling argument, if only it weren’t based entirely on fiction.


There is a group of activists that has taken this false narrative a step further, arguing that the justice system hasn’t expanded to inadvertently ensnare small-time offenders, but that the system itself was designed as a tool of oppression from the beginning. According to this theory, the very existence of criminal punishment in the United States has never been anything other than institutionalized racism, bigotry, and class-based hatred, used by the rich and powerful to keep everyone else down. This, too, is nothing but fiction.


The truth, as Dr. Latzer makes clear, is that in the United States, “low-level” offenders don’t go to prison for any significant length of time. Typically, such offenders don’t go to prison at all, instead receiving slap-on-the-wrist consequences like fines, community service, or probation. The drug offenders who see more than nominal prison time are incarcerated for drug trafficking offenses, not “low-level” simple possession offenses, and even they do not drive our overall incarceration rates. Criminal justice defendants are not systemically targeted for their race or affinity group, either. And the vast majority of offenders with lengthy prison terms are behind bars for violent offenses, especially murder, aggravated assault, and rape.


What, then, of the point that the United States has such high incarceration rates? It’s true that the United States in the last several decades has reached historically-high prison population numbers—both in terms of absolute numbers and per-capita rates. But those who claim that this proves their theory of overincarceration are able to see only one small part of the picture.


In the last half-century, crime rates skyrocketed as criminal leniency views reigned supreme, peaking in the 1990s before the public awakened and demanded stronger law enforcement. Taking back American streets and communities from unfettered violence naturally resulted in more convictions, and inmate numbers swelled. Technology, including everything from security cameras to ballistics and nationwide, searchable databases, has also made it easier to solve crimes than at any point in the past.


Despite improvements in and emphasis on law enforcement, the vast majority of crimes in the United States never result in so much as an arrest, much less a conviction or prison sentence. Less than half of reported violent crimes in the United States ever result in arrest. This is true even for murder (undoubtedly the most serious criminal offense), as four out of every ten homicides are never cleared.


The numbers are worse for rape and robbery, where two-thirds of offenders aren’t caught. And more than 80 percent of property crimes are never solved, either. Those who focus on comparing incarceration rates in the United States to incarceration rates elsewhere—or to incarceration rates of the United States in decades and centuries past—miss one simple point: The “right” number of inmates should be determined by how many people commit crimes. And by that metric, the United States has a serious under-incarceration problem.


What Dr. Latzer has done in this book is to administer a much-needed dose of reality to the criminal justice debate. Dr. Latzer’s chronicling of the history and development of punishment in America makes plain that our methods of administering criminal penalties today are humane, transparent, and consistent by any historical measure. The inherent fairness that accompanies certainty and consistency is obvious in the context of past justice systems that had neither. And anyone who peddles the lie that our criminal justice system is merely a tool of oppression needs only to review this history to understand that, although there have been many systems used to oppress and marginalize various groups throughout antiquity, the modern criminal justice system in America isn’t one of them.


One of the most exciting aspects of this book is that it does not settle for defending the American criminal justice system in the context of history alone, nor does it take the easy route frequented by soft-on-crime and tough-on-crime advocates alike of merely calling for more or less law enforcement. Instead, it offers a glimpse at the possible criminal justice system of the future.


An argument often marshalled by decarcerationists is that the criminal justice system is too costly. While the costs of the criminal justice system pale in comparison to the costs of unfettered crime, it is true that transparent due process and safe, secure incarceration and post-release monitoring are an expensive investment. Dr. Latzer’s thoughts on the future of electronic monitoring—or “e-carceration”—offer a vision of how technology can reduce these costs and increase efficiency.


As this book makes clear, the concept of punishment has constantly evolved in the American saga, and our attention to that evolution can ensure that we improve justice itself without falling prey to the folly and failure of leniency.


—SENATOR TOM COTTON





INTRODUCTION


THIS BOOK IS A RESPONSE TO A MYTH, the myth of “mass incarceration.” Google the term and you will get almost half a million results. Everyone talks about it: professors, criminal justice experts, journalists, and so on. But what exactly does “mass incarceration” mean? And why do I call it a “myth”?


The term refers to the number of offenders who are in jail or prison in the United States, which we can round off to 2.2 million.1 The implication is that this number is too high, that the United States must be overpunishing people. That’s the myth.


If we were overpunishing, it would be because of two different practices, or some combination of both. Either too many people are being jailed or imprisoned, or too many prisoners are serving unjustifiably long sentences. In part 2 of this book, I’ll fully explain why neither is occurring. But just to give you a foretaste, I briefly address these claims, starting with the allegation that too many people are incarcerated.


The first thing that tells you this overpunishment claim is dubious is that there are millions of crimes in the United States each year, many more than the number of offenders in jails and prisons. So lots of criminals are not being punished at all, or they’ve been given wrist-slap sentences, such as probation, which means no imprisonment whatsoever. In fact, 31 percent of all convicted felons and 23 percent of violent offenders are released without spending a single day in prison!2


Consider these undisputed numbers: Crime survey victims reported the equivalent of 5.8 million violent attacks and 12.8 million property crimes (such as burglary) in 2019 alone, for a total of 18.6 million criminal victimizations.3 Forty-four percent of these crimes (8.1 million) were reported or otherwise known to the police, who then made over 10 million arrests.4 The overwhelming majority of the 10 million people arrested did not go to prison and probably didn’t spend much time in jail either. There were 1.43 million jail admissions in 2018/19 and 577,000 prison entries in 2019.5 Even if we account for the imperfect syncing of the numbers—the admitted prisoners may have committed their crimes in previous years—it should be obvious that the number of crimes far outstrips the number incarcerated.


Sure, the issue is more complicated than I’m acknowledging at this point. But I hope I’ve at least planted a seed of doubt in your mind. Just remember: 18.6 million victimizations a year and 2.2 million incarcerated.


Then there’s the other piece of the overpunishment issue: the contention that we punish prisoners too severely. To analyze this claim, it is useful to compare present-day practices to our past. Part 1 presents a brief history of punishment in the United States. A lot of that history is ugly, even stomach-churning. It will probably make you angry. But the history shows one thing clearly: today’s prisoners are treated better than at any other point in American history. The punishments we impose today are less harsh, less racist, and more lenient than they ever have been. By historical standards there is no case for overpunishment.


Another measure of our alleged severity is the relatively lenient treatment of prisoners in other countries, especially in Europe and among such English-speaking nations as Canada and Australia. I concede that our punishments are indeed harsher than those of other countries: American prisoners generally serve more time behind bars. Though the decarcerationists eagerly point this out, they don’t discuss the reasons for the difference, and there are some compelling explanations. For instance, gun crimes, virtually unknown in Europe, generate much longer sentences in the United States. Recidivism is another factor: repeaters get lengthier sentences, and we have many more repeat offenders than the comparable countries. In any event, despite our relatively high incarceration rates, American prisoners don’t spend a great deal of time behind bars: two-thirds of the offenders released from state prison in 2018 had served less than two years.6 So we’re not nearly as mean or irrational as the decarcerationists claim.


I’ll address the above issue in more detail in part 2, where I’ll also speak to the contention that African Americans are being singled out for unfair punishment. That, too, is a myth. Though people of color are disproportionately incarcerated, this is due to their high crime rates, especially for violent crimes, not racial discrimination.


In short, the claim that the United States overpunishes is dubious. Despite this, the movement to reduce incarceration is powerful nowadays, maybe inexorable. To make matters worse, the reformers offer no workable alternative, no acceptable plan for downsizing. Their proposals, whether “bail reform” on the front end or “deprisonization” on the back end, would free dangerous people. Some of these released offenders are violent; many are recidivists. Guess who will pay the price for such policies? We need to find a way to reduce incarceration (if we must) without increasing public risk.


Fortunately, we have other options. At the end of the book, I’ll explain why dramatically expanding our electronic monitoring capacity is a much better idea than schemes to release dangerous offenders. Instead of decarcerating we should be e-carcerating. Electronic surveillance systems will help keep offenders from violating the terms of their release and being sent (or returned) to prison. Surveillance will also enable safe bail reform, by substituting electronic monitoring for money bail, which now leads to the jailing of thousands of low-income arrestees who have not yet been convicted of any crime. Through the use of already available technology, we can so closely monitor pretrial defendants, probationers, and parolees that the need for jail and prison will likely decline. E-carceration, in short, can reduce traditional incarceration, thereby saving money on expensive lock-ups, help offenders reform and reintegrate into law-abiding society, and protect the public. It’s win-win-win.


If Americans are serious about reducing incarceration, we should launch an e-carceration campaign. As our technological capacities improve, we may even reach a point where the United States can radically decarcerate and replace much of its incarceration with e-carceration. We aren’t anywhere near that point yet, and we’re unlikely to get there for some time. In the interim we will still need our prisons, and despite the naysayers, they do a reasonable job of justice for all.


***


Now I will briefly review the fascinating history of punishment in the United States and you’ll see why I say that in light of past conditions, the contemporary prisoner has very little to complain about. By historical measures overpunishment is most certainly a myth.





PART ONE


A SHORT HISTORY OF PUNISHMENT IN AMERICA
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MAIM AND SHAME: COLONIAL-ERA PUNISHMENTS


EVERYONE’S HEARD of the Salem (Massachusetts) witch hunts, which led to twenty executions in a single year (1692), in a town with a population of only two thousand. (“Witch hunt,” referring to an unwarranted investigation, has become a common expression among English speakers—even United States presidents.) Salem involved a moral panic, so in many ways it was not at all typical of colonial justice. But it does teach us some things about the colonial era, which ran from 1607 to 1776. In the New England colonies, controlled by Puritans, religion was the main driver of criminal law. To the Puritans there was little difference between crimes and moral transgressions: crimes were sins and sins were crimes.


Profaning the Sabbath, for instance, could get one whipped. One book on crime in early New England lists the following cases of Sabbath desecration, a mere handful of the many hundreds of such prosecutions.1


• In 1630, in Boston, John Baker was whipped “for shooting at fowle on the Sabbath day.”


• Humfry Griffin was convicted for unloading barley before the sun set on Sunday.


• In 1670, John Lewis and Sarah Chapman were presented at Connecticut Colony Court “for sitting together beneath the apple tree on the Lord’s Day.”


• In 1647, the Wenham, Massachusetts, constable was called before the Essex County Court for delivering a prisoner to Salem on the Lord’s Day.


• Captain Kemble spent several hours locked in the Boston stocks in 1656 “for lewd and unseemly behavior on the Sabbath.” Returning home after three years at sea, Captain Kemble had kissed his wife!


We may smirk at this last example, but the stocks (wooden beams with carve-outs locked around the head, legs, and arms of the seated miscreant) were no laughing matter. Pillories, which required the transgressor to stand while head and hands protruded from openings in the wood, were even more uncomfortable. Both exposed one to taunts and jeers, to say nothing of a pelting with trash, rotten eggs, and mud by local boys.


It could be worse: New Hampshire law gave the courts discretion to impose the pillory, whipping, boring of the tongue with a red-hot iron, or standing on the gallows with a rope on one’s neck for “Denying, Cursing, or Reproaching the Holy Word of God.”2


A second takeaway from Salem is that public hangings were common in colonial America, at least for the crimes that the establishment considered the most atrocious. In fact, nearly all punishments (fines an obvious exception) were public. The colonial authorities wanted offenders to be shamed and humiliated before their friends and neighbors. The idea was to deter them along with the townsfolk who could see and empathize with their distress.


For a time this worked. Colonial America was small-town America. Even as late as 1760, only seven colonial cities had more than three thousand people, and in 1775, on the eve of the American Revolution, Philadelphia, the biggest city, had only twenty-three thousand.3 Where everyone knew everyone else, the embarrassment of public punishment was all the more acute.


There were no prisons as we know them in colonial America. A prison is designed to house offenders, to cut them off from society for a fairly long time, the length of the sentence depending on the reprehensibility of the crime and past misdeeds. Colonials didn’t have such a concept and wouldn’t have been able to pay for a prison if they had.4


The colonies did have jails—little more than houses with four or five rooms—intended to hold people awaiting trial (as does the modern-day jail). They also confined debtors, including those sentenced to compensate crime victims (restitution) but who never paid up. Jails stank and in summer were broiling hot. They didn’t even segregate males and females. But inmates could, in some colonies, walk out, provided they remained within the jail “bounds,” and returned at night to sleep.5 These were the colonial version of today’s halfway houses.


Since there were no prisons, what punishments did the colonists impose? The answer is execution; exile; various corporal punishments, ranging in severity from whipping and branding to public display in stocks; fines; or forced labor. But I don’t want to leave the impression that corporal punishment predominated. A study of sentencing in Massachusetts colonies over a sixty-year period (1630–1692) tallied only fifty-six death sentences and nearly three times as many fines as corporal punishments.6


Execution was by hanging, but while many crimes were deemed capital, relatively few miscreants were actually executed. Pardons, mock executions, and the so-called benefit of clergy saved many from the gallows.7 The colonies also repudiated English law providing the death penalty for property crimes, making colonial law much more lenient.8 Those put to death were hanged in public and solemn occasions attended by everyone in the area, accompanied by sermons, hymn singing, and expressions of penitence by the condemned if he hoped for heavenly salvation. The actual hanging could be slow and excruciatingly painful, depending on such things as the length of the rope and the height of the gallows. If your neck was broken and spine severed by the drop, you were lucky, as death was instantaneous; if you died of asphyxiation, it would be a long and torturous end.9


The most brutal execution methods were used on slaves who rebelled or conspired to. As a result of the New York slave conspiracies of 1712 and 1741, sixteen blacks were burned alive, one was hanged in chains, and another was broken on the wheel.10 In Virginia, between 1706 and 1784, 555 slaves were sentenced to hang, mostly (56 percent) for stealing or arson. Their owners were compensated for the loss by the colonial authorities.11


Banishment as a penal sanction meant being sent off to another colony, not abroad. In the Massachusetts Bay Colony, it was a discretionary alternative to death for a second heresy offense or the third conviction for burglary and robbery.12 Banishment to America proved far more significant than expulsion from the colonies. In the eighteenth century criminal exiles from abroad, along with an increase in slaves and indentured servants, enlarged the colonial population. An estimated fifty thousand felons were “transported,” as the punishment was called, from the United Kingdom to the colonies between 1718 and 1775. This probably caused a rise in crime here, followed by the imposition of more severe punishments, especially near the end of the colonial era.13


Corporal punishments were common in the colonies, especially for the poor, who could not afford fines or restitution. Whipping was the most frequent, carried out at a whipping post visible to anyone in the center of town. Thirty-nine lashes, per biblical injunction,14 were imposed for serious crimes, such as rape or counterfeiting, with the number reduced for less odious offenses. Occasionally, the guilty were “whipt at the carts taile,” that is, stripped to the waist and tied to the back of a cart, where they were lashed as they passed through the town to the jeers of spectators. Other bodily punishments included branding (A for adulterer, B for burglar, etc.), nailing of ears to the pillory or the cutting off of ears altogether, and the placing of a cleft stick on the tongue for swearing or a heavy lock on the leg of a runaway servant.15


Shaming was intended to humiliate the offender, but also to reintegrate him into the community. So, for instance, a truly penitent lawbreaker might be required to acknowledge his wrongdoing before the congregation and then be returned to the fold. The unrepentant might have a letter of infamy branded on his body or be forced to wear a letter on her clothes (like Hester Prynne in Nathaniel Hawthorne’s Scarlet Letter).


It’s entirely possible that these shaming punishments worked—for a time. Once American cities grew, starting in the second half of the eighteenth century, their anonymity defeated such strategies. As public sanctions became less effective, punishing behind closed doors—in prisons—replaced them.


At the lower end of the pain scale were fines and forced labor, along with various bonds and recognizances. Fines were widely utilized by the colonials, especially for more affluent lawbreakers. If a poor offender couldn’t pay, he would have to suffer corporal punishments instead. Some colonies expressly exempted “gentlemen” from whipping, so fines were their principal penalty. If the accused was an indentured servant, compelled to work off a debt for a set number of years, extending the term of service might be the sanction.16 The bias against the poor was blatant.


Bonds and recognizances were frequently posted by an affluent supporter (or family member) who served as a guarantor of good behavior for a stated period, such as a year. The incentive was financial; if the offender deviated again, the bond would be forfeit.17


While non-corporal punishments were common in colonial America, public humiliation and painful bodily ordeals remained characteristic. The suffering they wrought was great and certainly unacceptable in our day. We would also view the intermixing of religion and the criminal code as anachronistic and probably a violation of the constitutional separation of church and state as well.


The next chapter describes the birth of the prison, greeted as a great advance over the “sanguinary” codes of the pre-constitutional era. As you’ll see, the reforms proved every bit as cruel in their own way.
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THE SILENT TREATMENT: BIRTH OF THE PENITENTIARY


WHEN THE POPULATION OF THE AMERICAN COLONIES increased elevenfold in the eighteenth century, crime rose too, and the old maim-and-shame sanctions became ineffectual.1 Embarrassment and humiliation in front of neighbors was no disincentive to crime where the residents were unknown to one another. Plus, the public, especially middle- and upper-class individuals, was growing increasingly disturbed by corporal punishments and the physical agonies they caused. The revulsion against bodily punishments even triggered an anti-death penalty movement after the American Revolution. Capital punishment, the abolitionists argued, was for European monarchies, not a republic like the post-1776 United States.


The problem was what to replace corporal punishment with. In the 1780s and 1790s, reformist notions of penology caught fire, the latest buzz favoring punishment in private, through the use of solitude and isolation from society.


The main proponent was Benjamin Rush, a physician, enthusiastic supporter of the revolution—he signed the Declaration of Independence—and one of the major social activists of the period. Rush and fellow reformers—many of them Quakers, who advanced a more “modern,” egalitarian, Christianity—advocated a new way of dealing with criminals.2


They were to be placed in a long-term facility and kept in solitude—what we nowadays would call solitary confinement. This was supposed to reorder their mental capacities and lead to reformation or rehabilitation. Criminals, the activists thought, weren’t products of a personal failure to manage original sin or resist satanic temptations. That was the old view. Rush and his fellow reformers believed that social pressures had disordered the mind of the offender, or, as one contemporary historian put it, “deranged one’s inner gyroscope.”3 It followed that isolation from society, in a new environment, would reform the criminal.


This view wasn’t well thought-out. Just which social pressures caused criminality, and how did they affect the individual? And since not all people were vulnerable to these forces, why were some particularly susceptible? Even more important, how would a change of environment work, and how long would the criminal have to be isolated from these injurious social pressures before he could resist them once released? The failure to answer these questions, or even ask them, led to disastrous consequences for the new penology.


Before we scoff at our benighted ancestors, we might consider a few parallels to our own time. First, the reformers did advance the analysis of human behavior. Current secular thought also rejects the role of original sin and temptation in explaining crime, or to take it out of a religious context, the notion that crime is purely a matter of individual irresponsibility. And contemporary social science accepts the argument that social forces (poverty, weak family structure, or ineffectual community controls, etc.) go far in explaining crime. Late-eighteenth-century reformers, like their contemporary counterparts, also wanted to make criminal justice institutions less punitive (though some current-day activists want to go further and remove criminals from prison altogether). We might ask, however, how exactly these reforms would reduce crime or rehabilitate and reintegrate criminals—the very question that Benjamin Rush and his fellow activists never really confronted.


In the last decade of the eighteenth century, Rush’s home state of Pennsylvania took the lead in restructuring penology. Legislators, prominent professionals and businessmen, and liberal Christians spearheaded the effort to replace the death penalty with a penitentiary.4 In 1790, the legislature endorsed “unremitted solitude” accompanied by hard labor as the treatment most likely to succeed. Four years later Pennsylvania eliminated capital punishment for all crimes except murder in the first degree. Even murder, if considered less wicked, could be reduced to a noncapital offense in reformist Pennsylvania.


Philadelphia then remodeled its Walnut Street Jail by adding sixteen single six-by-eight-foot cells, each with a mattress and a small window above the inmate’s reach. There was no bed, table, or bench. The walls were so thick that speech from or to the outside could not be understood. The prisoner was allowed one meal per day and was eventually permitted to read the Bible. All inmates were expected to work, whether housed in the isolation cells or the general population areas. At first, the solitary cells were used for disciplining unruly inmates, but eventually they were reserved for the most serious offenders, including those from other counties in Pennsylvania. Those convicted of major crimes, previously capital offenses, might be required to spend half their sentences in solitary. Thus began America’s first prison.5


By 1805, New York, New Jersey, Connecticut, Virginia, and Massachusetts had established penitentiaries using solitary confinement in some manner. Even England and France were smitten by the concept. Decades later, in 1831, Alexis de Tocqueville and Gustave de Beaumont made a famous tour of American prisons in order to report back to France on American penological ideas and policies worthy of adoption.6 At that point the initial problems of the penitentiary were well-known and a fresh set of reforms had to be launched.


Walnut Street should have set off alarms. The facility quickly became overcrowded, and silence couldn’t be enforced. There was a shortage of work for the inmates, who were kept in their cells with nothing to do. Legislators grew concerned about the expense of housing people for years. In the first decades of the nineteenth century, nearly all penitentiaries would face similar problems.


Some take issue with the designation of Walnut Street as America’s first prison. They point to the Newgate Prison in Connecticut, formed out of an abandoned copper mine and used to hold Tories, court-martialed American soldiers, and prisoners of war during the revolution. Newgate—named for the notorious prison in London—was more a dungeon than a prison, with occupants kept at the bottom of a mine shaft. After the war and a series of prisoner escapes, Newgate was fortified into one of the harshest prisons anywhere. Inmates were forced to work below ground twelve hours a day from four in the morning until four in the afternoon. Whether at work or asleep, they were chained to their places, handcuffed, and collared.


Eyewitnesses spoke of the vermin, filth, stench, hard fare, and punishments, and a climate where the prisoners’ clothes grew moldy and rotten and fell away from their bodies while their limbs grew stiff with rheumatism. They saw prisoners so heavily ironed by handcuffs and fetters that they could move about only by a short jump or hop and others chained in pairs to wheelbarrows. Men at the smithy were observed wearing iron collars held on chains from the roof. A British traveler, Thomas Anburey, wrote in September 1781, “At a place called Symsbury[, Connecticut] are some copper mines where formerly such offenders … as the General Assembly did not choose to punish with death were sent, showing the humanity and mildness of the law: but not in my opinion. They would have shown it more considerably by hanging up the unfortunate wretch: when in the course of a few months after lingering out a miserable existence, the dissolution of nature puts a period to their pain.”7


After a fire in 1782, Newgate was abandoned until reopened in 1790, the year of Walnut Street’s debut. Twenty-four years later the prison was expanded so inmates could be kept above ground except for additional punishment. But an 1827 report said that conditions were so deplorable that most of the 127 prisoners asked to be sent underground, where at least they had more control over their own activities.8


Finally, after fifty-four years, Newgate was discarded by Connecticut, largely because of the expense of maintaining it, though also because liberals criticized its cruelties. In 1827, all of the Newgate inmates were chained together and marched twenty miles to the new Wethersfield Prison, modeled after New York’s famous Auburn facility.


Auburn Prison became famous for its novel approach to incarceration: congregate labor in silence by day, isolation in single-person cells by night. But as we’ll see, this policy soon developed problems, and Auburn imposed its own cruelties.


In fact, Auburn wasn’t New York’s first prison. Another Newgate, this one beside the Hudson River in Greenwich Village, preceded it. It was planned and established in 1797 by Thomas Eddy, a Quaker merchant committed to reforming criminals. New York’s Newgate was for felons only, housed in fifty-four rooms, each twelve by eighteen feet in size and designed for eight occupants. Eddy believed in hard labor in the prison shops, as well as religious worship and even night classes. He forbade the keepers from striking inmates, instead disciplining by solitary confinement and dietary restrictions.9


This Newgate almost worked, a tribute to Eddy’s skill and foresight. Still, he resigned in 1804, apparently because of disputes with new inspectors. Eddy’s resignation, while unfortunate, wasn’t the coup de grâce for Newgate. There were management problems; poor prisoner workmanship (or outright sabotage) on goods sold for profit; inmate interactions that made prisoners worse once released; an indiscriminate mix of offenders, including females and juveniles; and—the biggest problem of all—overcrowding. A crime wave attributable to returning soldiers seeking employment after the War of 1812 added to the admissions, and the overcrowded conditions produced a massive riot in 1818. Flogging was reintroduced the following year.10


The New York State legislature determined that it was cheaper to build a new prison than to rehab Newgate, so in 1816 they approved what was to become the most famous prison in the United States—Auburn. Nine years later they funded a second prison near the village of Sing Sing, an institution that gained a well-justified reputation for cruelty.


Before turning to the Auburn experiment, I want to emphasize the irony of allowing harsh discipline in prison. An inmate could now be punished more inhumanely than under the old colonial system. In the past he would have been whipped, then set free. Now, as a historian of the New York prisons pointed out, he “could be sentenced to a long prison term and flogged repeatedly if he did not conform to certain rules under confinement.”11


The Auburn system was built around strict regimentation, silence, whippings for infractions, and hard labor. “Within an atmosphere of repression, humiliation, and gloomy silence, the Auburn convict performed an incessantly monotonous round of activity.” Inmates had to rise with the sun; dress in degrading, striped uniforms; march lockstep (right hand on the shoulder of the man in front of them) to a privy; then march to the workshop until 7:00 or 8:00 a.m., when they would troop to the dining hall for breakfast. No words, no signals, no communication whatsoever was permitted, on pain of a flogging by the ever-watchful guards. Following lunch at noon, the inmates returned to the shops for “silent and unremitting labor” until sundown. They were then given food to take back to their cells, which had to be eaten in solitude. If light was sufficient, the prisoner could read the Bible; other books, newspapers, or even letters from the outside world weren’t allowed. Perhaps he could converse with the chaplain if he came by. Lying down was prohibited until the signal to undress and go to bed. Any sexual release other than masturbation, which was considered mentally unhealthy, also was denied.12
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