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To the ACLU’s clients, who for over 100 years have refused to accept injustice and have chosen to fight for civil liberties and civil rights






Introduction

MICHAEL CHABON AND AYELET WALDMAN

Every year the moon is struck, and its cratered face forever marred, by tens of thousands of asteroids and meteors. At least that many bodies rain down on Earth over the same period, and yet the Earth has very few craters and endures only a handful of relatively insignificant impact events every year. The difference, of course, is that unlike the moon, the Earth is blessed with and enveloped by an atmosphere that constantly shields it from attack. The Bill of Rights serves a similar protective function for individual Americans and their civil liberties, which, like the Earth, are and have always been under constant, relentless attack. From Plessy v. Ferguson in 1896 to Trump v. Hawaii in 2018, our federal and state governments—often abetted by the courts—have sought to curtail, constrain, and infringe on the rights defined and enshrined in James Madison’s remarkable document. The protections of liberty and equality it guarantees have always been menaced by the overweening instruments of state and majoritarian power. But lately, as in some science-fiction thriller where the Earth is threatened by a monstrous, meteor-spewing aberration in space-time, the rate and intensity of those attacks seem to be increasing. Meanwhile, agents of the government are at work doing what they can to dilute and undermine both our protective atmosphere and people’s belief in its integrity.

Things, we feel, have been getting worse. Liberty and equality are everywhere under attack. And that’s why the work of the American Civil Liberties Union feels more precious to us than ever before. The ACLU lawyers and staff are the brave souls who suit up, blast off, and do what they can to divert and repel all those incoming meteors, or blow them right out of the sky. We admire them. We admire them the way you must admire people who devote themselves to doing, to the utmost of their ability, any thankless, impossible, and absolutely essential job.

Liberty and justice for all. We used to stand up with our classmates every morning and timelessly pledge liberty and justice for all, even and especially for those (as the Supreme Court, agreeing with the ACLU, ruled in West Virginia State Board of Education v. Barnette) whose consciences rebel at being compelled to pledge allegiance to a flag or to a country “under God.” The Bill of Rights protects pledgers and nonpledgers alike, but of course it is only the nonpledgers—the contrarians, the cranks, the nonconformists, the radicals and fanatics, the outsiders and the ostracized, the powerless and unpopular and imprisoned—who ever really need its protections. They also tend to be the ones least likely to receive those protections—not without a fight, anyway. That’s where the ACLU comes in.

The history of the ACLU is one of struggle, combat, of marginalized people and unpopular causes, of troublemakers and conscientious objectors, a history of battle and strife. But it is also the history of the very best our country has to offer to its citizens and, by way of example, to the rest of the world: the strong, golden strand of the Bill of Rights and the ideals it embodies, often frayed, occasionally snarled, stretched at times to the breaking point, but shining and unbroken down all the years since 1789. The ACLU holds the government, the courts, and the nation to their avowed and highest standard, insisting on the recognition of the protections the Constitution affords to every American, no matter how marginalized, no matter how unpopular the cause, even if the people it protects sometimes despise the freedom it represents.

As American Jews in our fifties, we both remember, powerfully, the moment we each first understood the austere and lonely fight of the ACLU, the thankless road to freedom on which it plies its trade. It was 1977, when the ACLU took on the case of the local branch of the American National Socialist Party, whose members wanted to hold a march along the main street of Skokie, a predominantly Jewish suburb outside Chicago. We remember wrestling with the difficult idea that the ACLU could be on the side of good (the First Amendment) and evil (Nazis) at the same time. To understand the vital role that the ACLU plays in American society requires a nuanced understanding of the absolute value of freedom of speech, freedom of assembly, freedom from unwarranted search and seizure, of the right to due process and equal justice under the law, even—again, especially—when those rights protect people we find abhorrent or speech that offends us.

Nuance unfortunately seems to be in very short supply nowadays. In these pages, we have collected essays by some of our country’s finest writers—not just because writers are and have long been among the principal beneficiaries and guardians of the First Amendment but also because they traffic, by temperament and trade, in nuance and its elucidation, in ambiguity and shades of gray. We turn to writers, here and in general, to help us understand and, even more, grasp both ends of ambiguities, to expand the scope of our vision to encompass the whole gray spectrum of human existence, in all its messy human detail.

Each of the writers in this book has chosen a seminal case in which the ACLU was involved, either as counsel or as amicus curiae—friend of the court—and made it the subject of an essay. Some have chosen to dig deep into the facts of the case and bring them vividly to life. Others have focused on their own personal experience with the civil liberty—and its abridgment—at issue by the case. Still others have crafted impassioned pleas on behalf of the rights being challenged or upheld in a particular Supreme Court case or have even, in at least one case, taken a reasoned position opposed to the ACLU’s own. Regardless of approach each of the writers has, we hope you will agree, produced something thoughtful, challenging, enlightening, and as worthy of your time as the ACLU is worthy of your support.

Enjoy.






Foreword

DAVID COLE

“The decisions of the courts have nothing to do with justice.” So proclaimed Morris Ernst, the ACLU’s first general counsel, in 1935. You won’t hear that from ACLU attorneys these days. The ACLU has spent the better part of its 100 years seeking justice from the courts—and often getting it. The cases that inspired the essays in this book are only a small selection of the ACLU’s victories. Over the course of the ACLU’s first century, the courts have recognized substantial safeguards for free speech and free press; protected religious minorities; declared segregation unconstitutional; guaranteed a woman’s right to decide when and whether to have children; recognized claims to equal treatment by women, gay men, and lesbians; directed states to provide indigent criminal defendants an attorney at state expense; regulated police searches and interrogations; and insisted on the rights to judicial review of immigrants facing deportation and even foreign “enemy combatants” held at Guantánamo in the war on terror. In thousands of cases brought or supported by the ACLU, the courts have extended the protections of privacy, dignity, autonomy, and equality to an ever-widening group of our fellow human beings. We can expect—and must demand—justice from the courts.

Indeed, within days of the election of Donald Trump, the ACLU told the president-elect, “We’ll see you in court,” warning him that if he sought to implement the many unconstitutional promises he had made on the campaign trail, we would sue. He lived up to his promises, and so have we. In just the two and a half years since Trump took office, courts have repeatedly ruled against his administration’s rights-offending policies. Courts have declared illegal a raft of anti-immigrant initiatives, including separating children from their parents in hopes of deterring refugees from coming to the United States; detaining asylum seekers whether or not they pose any risk of flight or danger; and denying asylum to those who do not enter at a border checkpoint, even though the asylum statute expressly provides relief to all who face persecution at home, regardless of whether they entered the country lawfully or unlawfully. Courts primarily ruled invalid Trump’s effort to ban transgender individuals from the military. The Supreme Court blocked the Trump administration’s effort to ask about citizenship on the census, a tactic that would have led immigrant families not to fill out the form, causing communities with large immigrant populations to lose their fair share of representation and federal funding. The courts have halted an executive order that would authorize employers to deny contraceptive insurance coverage to their female employees if the employer objects on moral or religious grounds to facilitating such access. They have issued a nationwide injunction against the administration’s policy of barring young, undocumented women in federal custody access to abortion. They have stopped en masse deportation of young undocumented immigrants afforded temporary relief from deportation by President Barack Obama under the Deferred Action for Childhood Arrivals (DACA) program. They have stopped the administration from denying federal funds to cities and towns that adopt immigrant-friendly law enforcement policies. The Supreme Court rejected the Trump administration’s argument that citizens have no Fourth Amendment right against the government’s obtaining around-the-clock records of their whereabouts from their cell phone providers, ruling that the government must obtain a warrant based on probable cause of criminal wrongdoing to seek such information.

We don’t always get justice from the courts, of course. After multiple federal courts struck down all three versions of Trump’s ban on entry from several predominantly Muslim countries, the Supreme Court in 2018 upheld the third version of the ban by a 5–4 vote along partisan lines. In the same term, the Supreme Court ruled that immigration law permits extended detention of certain immigrants without even a hearing to determine whether they pose a flight risk or danger and that Ohio could strike voters from the rolls for failing to vote in two consecutive elections. And President Trump’s two appointments to the Supreme Court are almost certain to make it a less sympathetic forum for civil rights and liberties issues. But thus far, the courts have held off many of the Trump administration’s worst initiatives, upholding the rights of millions in the process.

Even a brief review of history demonstrates how far we have come. When the ACLU began in 1920, the Bill of Rights did not apply to state officials at all. It constrained only the federal government. Thus, state police arrests and searches did not violate the Fourth Amendment, no matter how abusive they were, and state legislatures did not violate the First Amendment, even if they directly prohibited unpopular speech. Even as to the federal government, the Bill of Rights offered only limited protections. Speech could be suppressed as long as it had a “bad tendency” to lead to criminal conduct. Under such terms, communists, anarchists, union leaders, and dissidents were targeted and penalized for their political beliefs. Newspapers were not protected from libel suits brought by government officials they had criticized in print. Despite the Fourteenth Amendment’s equal protection clause, “separate but equal” was the law of the land. Women could be barred entry into the legal profession on the ground that the entire sex was too sensitive to handle the work. Criminal defendants had no right to the assistance of counsel, and if police gathered evidence illegally, they could use it against the defendant at trial. Practically the only constitutional right the Supreme Court recognized in the 1920s was the right of big businesses not to be subject to laws designed to protect workers and consumers from exploitation. No wonder Morris Ernst expressed such skepticism about the courts.

As the cases discussed in this book illustrate, much has changed in 100 years. While the process has been far from linear, rights have generally expanded, protecting more and more previously unprotected groups, recognizing as discrimination conduct once taken for granted, insisting on fair procedures where previously few rules applied, and expanding the freedoms of free speech and association, the core rights of a democracy. Indeed, the expansion of First Amendment rights has been so considerable that many of the recurring arguments today focus on whether the First Amendment is too protected (as Scott Turow suggests in his essay on campaign finance legislation). It is easy to focus on how far we still have to go, but it is important not to lose sight of how far civil liberties and civil rights have come.

The ACLU has been at the forefront of many of these struggles, but it has by no means acted alone. We have long worked in collaboration with a wide range of individuals and groups from across the political spectrum in defense of liberty. We are nonpartisan and ecumenical; if you support liberty, we are your ally. In some of the cases discussed in this book, the ACLU was lead counsel, and sister organizations supported our work by filing friend-of-the-court, or amicus, briefs. In others, the ACLU appeared as amicus curiae, while others took the lead. Unions played a central part in the initial expansion of First Amendment rights, work that was later joined by civil rights activists and groups, so often the targets of repression for their political views. We have worked with religious groups across the spectrum to defend religious freedom, with libertarians from the left and the right to defend privacy, and with civil rights groups to extend the promise of equality to all. The defense and advance of liberty is a team effort.

It is an honor that so many immensely talented writers have contributed to this book. It is also, in a sense, fitting. Cases are, after all, stories. Although they are about real people and real events, not imagined ones, a lawyer’s job is to weave a compelling narrative in the hope of persuading a court that an injustice has been done and that the court has the power to right the wrong—which it does by writing an opinion. The court is invited to provide, if not necessarily a happy ending, at least a just one—one that offers a measure of accountability. A lawsuit essentially asks the judge to finish the story. But, of course, the story is never really done, even after the Supreme Court rules. Just as the characters in novels and short stories generally go on at the story’s close to “live happily ever after” or not, so, too, the conclusion of a lawsuit is generally at most the end of a chapter. The parties go on, as do the struggles to make their rights meaningful.

Every case, moreover, is but one part of a larger narrative. Brown v. Board of Education declared segregation unconstitutional, but the challenge of ending segregation and achieving integration continues to this day. Roe v. Wade protected a woman’s right to decide whether to terminate a pregnancy in 1972, but the ACLU and others have been fighting ever since to preserve that protection in the face of repeated attacks. Gideon v. Wainwright ruled that poor criminal defendants have the right to the assistance of counsel, but providing meaningful representation to the poor remains elusive because public officials are unwilling to fund such services adequately. The Supreme Court in the 1970s answered Ruth Bader Ginsburg’s call, in her capacity as codirector of the ACLU’s Women’s Rights Project, to recognize that treating people differently on the basis of sex violates the Fourteenth Amendment’s equal protection clause. That legal recognition marked a major advance over earlier decisions upholding laws treating women differently because they were considered inherently the weaker sex. But to this day, women are paid less than men; suffer violence and harassment at the hands of male partners, bosses, family members, and acquaintances; and are the subject of discriminatory stereotypes that limit their access to full equality. The Fourth Amendment requires the police to get a warrant from a magistrate based on probable cause of criminal activity in order to search a home, but preserving privacy in the digital age requires constant rethinking and revision of the rules that govern surveillance, as computers, cell phones, and the Internet make feasible forms of mass spying unimaginable to George Orwell in 1984, much less to the framers in 1789.

Cases, like novels, do not stand alone. They must be understood in context. Just as today’s novels must be read against and in relation to the great novels of prior generations, so too cases are just part of a larger campaign for justice, one that occurs in multiple forums outside the Supreme Court, including Congress, the White House, state legislatures and courts, town councils, corporate boardrooms, university campuses, and religious communities. We often focus on an individual lawsuit because it provides a compelling story, but to understand the development of constitutional rights, one must look further. It is no coincidence, for example, that the Supreme Court’s most significant expansion of equality rights came during the civil rights movement or that the Court first recognized sex discrimination as a constitutional violation in the midst of feminism’s second wave in the 1960s and 1970s. To understand how the right of marriage equality was attained, Andrew Sean Greer’s essay on United States v. Windsor points out that one must look beyond the immediate arguments advanced in the Supreme Court to decades of struggle outside the federal courts to advance the basic notion that a human being deserves equal dignity and respect regardless of whether he or she loves someone of the same or a different sex.

All of the essays contained here reflect this insight. Not a single author limits his or her discussion to the legal arguments made in the courtroom. Every writer finds some different way into the subject matter, and that point of entry links the case to a broader context. Many authors find echoes in their personal experiences, whether as a student of color attending a segregated school in Huntsville, Alabama (Yaa Gyasi), a young black woman “loitering” on Easter Sunday in DeLisle, Mississippi (Jesmyn Ward), a gay man marching in New York’s Saint Patrick’s Day parade (Michael Cunningham), the husband in a mixed marriage driving through Virginia (Aleksandar Hemon), a college student who protested Alexander Haig (Elizabeth Strout), or an author who just likes to use the word fuck and appreciates that the Supreme Court has said that he can (Jonathan Lethem). The fact that so many authors understand the cases through their personal experience underscores how deeply these disputes affect us all and how intertwined individual rights and liberties are in the fabric of all of our lives.

One of the benefits of having talented writers, virtually all nonlawyers, write about legal cases is that they are likely to find new ways to describe and represent the issues at hand. I’m quite sure no one has described Miranda warnings (“You have the right to remain silent…”) quite like Hector Tobar: “a civic poem in free verse.” Michael Chabon’s story of the creative tactics employed by the ACLU’s Morris Ernst in challenging the seizure of James Joyce’s Ulysses as obscene—including ensuring that the case was assigned to a judge “with literary pretensions”—is so engagingly rendered that the movie version feels inevitable. Anthony Doerr’s account of the ACLU’s successful challenge to an attempt to require the teaching of intelligent design, a form of creationism, in public school, not only captures the drama of the trial and the essence of the legal principles involved, but concludes with an empathetic evocation of the man behind the failed effort to impress intelligent design on the school’s students in the first place, one that underscores how closely related we all are, even when we deeply disagree. George Saunders makes a complicated case about federal court jurisdiction over deportation cases into a compelling narrative of the rights of all humans to challenge their detention in a court of law, no matter what their country of origin.

And Moriel Rothman-Zecher concludes his essay on why he believes it was right for a black ACLU lawyer and civil rights activist, Eleanor Holmes Norton, and a Jewish ACLU lawyer, Allen Brown, to represent the leader of the Ku Klux Klan in Brandenburg v. Ohio, with an elegant defense of the ACLU’s commitment to free speech in the most difficult cases:


The ideologies of Brandenburg and the tiki torchers [of Charlottesville] are not as divergent from the core ideologies of the American political regime as many think they are. In truth, throughout American history, government suppression of speech and expression has been far more frequently and viciously directed against leftists and radicals, against black militants and Jewish communists, than it has against the various Brandenburgs of this nation. In that light, the Brandenburg case appears as a form of aikido, in which Norton, Brown, and the ACLU harnessed the force of American white supremacism itself as a means of ultimately defending those who would seek to undermine American white supremacism and its American cousins: bigotry, xenophobia, imperialism, and bellicosity. In other words, in challenging the government’s right to punish Brandenburg for saying heinous things, a counterintuitive but profound sliver of freedom was wrested from this deeply unfree country. And for that, here in southwest Ohio, I am grateful.



A book about the ACLU would not be a book about the ACLU without some dissent. Discussing Buckley v. Valeo and Citizens United, Scott Turow, a longtime ACLU member, contributes a spirited critique of the ACLU’s position on campaign finance regulation. In Turow’s view, unregulated campaign expenditures threaten to undermine democracy itself, and the ACLU’s position that the First Amendment restricts such regulation is deeply misguided. For the record, the ACLU’s position is not that campaign finance regulation is necessarily unconstitutional, only that the government needs to point to a compelling justification and regulate narrowly, because limiting how much citizens can spend on speech of a particular content necessarily implicates the First Amendment. That said, reasonable people can and do disagree on this—within and beyond the ACLU. But on one thing we insist: we will defend Turow’s right to disagree, and indeed proudly include him in our collection precisely because, above all, we cherish the right to dissent. We look forward to fighting for that right for the next 100 years.





STROMBERG V. CALIFORNIA (1931)

In Stromberg v. California, the Supreme Court held that the state of California could not prohibit the display of red flags as “a sign, symbol or emblem of opposition to organized government.” Writing for the seven-justice majority, Chief Justice Charles E. Hughes relied not on the First Amendment, but rather the Fourteenth Amendment, to rule the statute’s ban unconstitutional. Nevertheless, the Stromberg decision laid the groundwork for future First Amendment rulings, including another significant ACLU victory, 1989’s Texas v. Johnson, in which the Supreme Court held that flag burning constituted a form of constitutionally protected political expression.






No More Flags

VIET THANH NGUYEN

Flags are potent symbols. We fly them, we cherish them, we burn them. Some use flags as emblems of free speech and others use them to suppress free speech. Congress has occasionally tried to protect the American flag from being abused, and in 1919, California passed a law banning the public display of red flags. This would eventually lead to Stromberg v. California.

In the early twentieth century, the symbolism of red flags was obvious. The Soviet Union’s flag was red, and when Americans saw red, they saw communism. Labor unions and the Socialist Party were strong in the United States, but they also faced opponents who saw unionization and socialism as gateways to communism. So when a nineteen-year-old camp teacher flew a red flag at a summer camp for the working class in California, the Better America Foundation (BAF)—whose name foreshadows “Make America Great Again”—took aim at her.

BAF was a “pro-business” organization that aimed to suppress radicalization and communism, opposed labor unions and minimum wage, and advocated for a six-day workweek. In summer 1929, it persuaded the local sheriff to search the Pioneer Summer Camp, a California youth camp for working-class children. They arrested Yetta Stromberg, a teacher and member of the Youth Communist League. Stromberg was charged in relation to a daily ceremony she did with the kids that involved raising a red flag and pledging allegiance to “the workers’ red flag, and to the cause for which it stands, one aim throughout our lives, freedom for the working class.” Stromberg was convicted, but took her case to the Supreme Court. In 1931, the Court ruled that California’s red flag ban was too vague and could be used to disrupt the constitutionally protected rights of dissenters. California repealed the law in 1933.

Being a Vietnamese refugee, I am familiar with bitter controversies over flags, red or otherwise. I was born in the Republic of Vietnam, otherwise known as South Vietnam. Its flag was a field of yellow with three red horizontal stripes. When the South Vietnamese regime was defeated and Saigon fell on April 30, 1975, the victorious North Vietnamese army planted the blue, red, and yellow flag of the National Liberation Front on the roof of Independence Palace in Saigon. The National Liberation Front was the southern guerrilla and political movement that opposed the southern Vietnamese government and its American allies. Some of the NLF’s leadership was covertly communist, however, and the NLF’s nationalist flag would not fly for long. Soon the country would see only the flag of the Democratic Republic of Vietnam, the north, flying everywhere: a red flag with a yellow star in the center.

The defeated Vietnamese who fled from the south and came to the United States took their yellow flag with them. Here, the flag would come to symbolize everything about the Republic of Vietnam: a lost country from a lost time, a displaced and exiled nation whose citizens were steeped in bitterness, rage, sadness, and melancholy. As a child growing up in San Jose’s Vietnamese refugee community, I saw the flag on every occasion the community gathered, carried by veterans who wore combat uniforms.

The anticommunism of Vietnamese refugees was completely aligned with the anticommunism that already ran deep in the United States, especially in California. Here lived the largest populations of Vietnamese refugees, who found sympathy from across the political spectrum for their political views. Conservative Republican support for Vietnamese anticommunism was not a surprise. But Democratic politicians also supported their Vietnamese constituents, and on August 5, 2006, the California legislature passed a bill declaring that the yellow flag of the south would be the Vietnamese Heritage and Freedom Flag of the Vietnamese community and would be displayed at official events in which a flag for Vietnam was called for. A red flag would once again be banned.

In the Vietnamese American community, no one dared to fly the red flag because the punishment from the community would have been immediate. Museums that had exhibited images of Ho Chi Minh and a Vietnamese American businessman who had put Ho Chi Minh’s picture in his store window were protested and picketed by vocal Vietnamese activists, sometimes numbering in the hundreds. Free speech hit its limits in the Vietnamese American community around any words, images, or symbols, like the red flag, that invoked communism or could be seen as communist in any way. Even an art exhibit that featured a foot bath painted to resemble the yellow flag with red stripes was protested against by many in the community, who did not care that the foot bath was meant to represent one of the key industries of the Vietnamese American community: the pedicure and manicure shop. What the community saw was the desecration of a sacred flag.

On my campus at the University of Southern California, the red Vietnamese flag hung from the rafters of the international building, among all the other flags of the world’s countries. Then, in 2009, an anticommunist Vietnamese activist came to campus and stapled the yellow flag around the red flag, and the flag controversy came directly to me.

A colleague and I called a meeting of the Vietnamese American community on campus, which was represented by two student associations: one for the children of refugees and the other for international students from Vietnam. The international students spoke about the need for forgiveness, reconciliation, moving on from the war-torn past. Their sentiments were noble, but perhaps these students could afford to be noble: they had won. The children of refugees spoke of their parents and all they had lost. They invoked defeat, shame, pain, and filial piety. They wanted the yellow flag to represent them—their families and their heritage.

The conflict over these red and yellow flags connects directly to Stromberg v. California. In the battle over free speech, the problem lies, as it always does, when both sides believe their speech is correct. In a democracy of plural public and private spaces, there should be enough room for all forms of speech, which is what the Supreme Court ruled in Stromberg. Stromberg could fly her flag, and the state of California and Better America Foundation could fly their flags. Neither the state nor a private group could create a singular space through ideology that ruled out all other forms of speech or symbolism.

For Vietnamese Americans, however, that is exactly what they have tried to do in the spaces that they dominate, like Orange County, where no one dares to fly the red flag. In other scenarios, anticommunist Vietnamese Americans have used the legal means at their disposal and created an alternate possibility of flying the yellow heritage flag in place of the red flag at official state functions. Or they have encouraged politicians, like Democrat Zoe Lofgren, to boycott public spaces where the red flag is flown; refusing to attend events commemorated by symbols we disagree with is also a form of free speech.

The irony, of course, is that Vietnamese Americans who are strongly anticommunist oppose the communist regime partly because of its suppression of free speech and dissenting views. And yet in many Vietnamese American communities, there is a bright red line—the one that signals even the most tentative reconciliation with or sympathy for the communist regime—that one cannot cross in public. Those who loudly proclaim the inherent goodness of free speech, and the evils of suppressing it, would do well to listen to their own words before preventing the words of others.

The politics of flag waving are inseparable from the actual and symbolic politics of free speech, which is intimately connected with free thinking. When it comes to flags, the most persuasive act of free thinking that I encountered during the debate between Vietnamese students came from one young Vietnamese American man. Perhaps, he said, we should fly both flags. And if we cannot agree to do that, we should not fly any flag at all.





POWELL V. ALABAMA (1932)

    PATTERSON V. ALABAMA (1935)

In 1931, nine black American teenagers hopped on an Alabama train headed toward Chattanooga, Tennessee. Later called the Scottsboro Boys, their names were Haywood Patterson, Clarence Norris, Charlie Weems, Andy Wright, Roy Wright, Olen Montgomery, Ozie Powell, Willie Roberson, and Eugene Williams. When two white women falsely accused these black men of rape, all men were arrested and imprisoned.

What followed was a quintessential example of American injustice. The Scottsboro Boys were not allowed to speak with an attorney prior to trial, and a lynch mob encircled the jail that held them. When they finally met their two court-appointed lawyers, the Scottsboro Boys discovered them to be ill prepared for trial and completely unfamiliar with the case. One was actually an intoxicated volunteer from the trial’s audience. Unnerved by the publicity and thousands of potentially violent onlookers, the trial judge rushed the cases through his docket. Over the course of two and a half days, a series of all-white juries sentenced all nine teenagers to death, despite the clear ineffectiveness of their counsel, the frenetic proceedings, and the complete lack of evidence that any rape had occurred, much less been committed by the Scottsboro Boys. The mere allegation of sexual relations with a white woman was sufficient to condemn them.

The Communist Party USA sponsored the appeal and provided counsel in what would become Powell v. Alabama. Recognizing the need for experienced counsel, the ACLU’s Walter Pollak was retained to argue that the Scottsboro Boys’ hasty trial and nominal legal counsel violated the Fourteenth Amendment’s due process clause. The US Supreme Court agreed. Justice George Sutherland wrote that criminal defendants in capital cases are constitutionally entitled to legal counsel. However, mere presence of counsel is not enough. Due process demanded that court-appointed counsel be effective, well versed in the case, and prepared to protect the defendant’s freedom. After this initial victory, two additional appeals were required, Norris v. Alabama and Patterson v. Alabama. In both, Pollak and the ACLU contested Alabama’s systematic exclusion of black Americans from the jury pool based solely on their race. In a major victory, the Court agreed that such discrimination was unconstitutional.

This legal triumph, however, has a bittersweet ending. Charges were eventually dropped against four of the Scottsboro Boys, and they returned home after years of incarceration. The remaining five were convicted, despite one of the white women recanting her testimony and admitting the entire story of rape was a lie. Including pretrial detention, each served at least a decade in prison for a crime that never even existed.






Scottsboro, USA

A Brief History

JACQUELINE WOODSON

The youngest was thirteen. The oldest, twenty. Decades later when the Scottsboro Boys’ musical came to Broadway, I began to cough as the actors smiled and danced their way through the play. I coughed as I turned to see the pleased faces of the white audience. I coughed as they clapped along and cheered. Coughed through the blackface on black faces. Through the minstrel show. I coughed so hard I had to leave the theater, and minutes later, I couldn’t stop coughing. Returned later to cough from my seat through the standing ovation.

It’s a response to stress, the coughing is. For as long as I can remember, my own body has told me to remember to breathe as it prevented me from doing so. Breathe. No don’t. Breathe. No don’t. Has told me, through the gagging spasms, that the moment I’m moving through is triggering. Call it genetic memory. Call it the curse of DNA. Call it America. Call it a country that makes black and breathing nearly impossible.

Please don’t tell what train I’m on…

Call it a song by Elizabeth Cotten.

Call it cotton.

Before someone white decided to turn a black tragedy into music and dance for two hundred dollars a seat and no intermission, there were nine brown boys leaving Alabama. Olen, at seventeen, was nearly blind.

Think Blind Boys of Alabama.

Think Huck Finn.

Think Trayvon Martin.

Think the broken promise of forty acres and a mule, Jim Crow, the Great Depression, the big black brute, the white damsel in distress, the American dream—

Think strange fruit hanging from poplar trees.

Think Amos and Andy. Think Toms, Coons, Mulattos, Mammies and Bucks and—

The first movie we watched in my African Americans in Film course in college was The Birth of a Nation. Before Cabin in the Sky with the beautiful Lena Horne. Before Fredi Washington graced the screen in Imitation of Life, there was D. W. Griffith’s gaze on America.

By then, four of the Scottsboro boys were already walking, two were suckling infants, and Ozie, Eugene, and Leroy hadn’t yet been born.

In February 2008, my son was born. We named him Jackson Leroi.

Think twenty-two sophomores and freshmen. All of us knowing how black and blue we were at our small liberal arts PWI. With no BSU. Far away from any HBCU. It was the mid-1980s. We had Anita Baker, Luther Vandross, and a professor with an afro named Dr. Jackson getting us through. But by then, my hair was permanently straightened, and when I left my African Americans in Film class, there was my all-white cheerleading team. There was my all-white dorm and white boyfriend. There was my all-white major of English literature, my all-white minor—British Lit. A year later, there would be my all-black sorority. A year later, I would learn about nine black boys. And as the years bent into decades, I would call out their names.

The youngest one, brown skinned and baby-faced, was named Leroy. Andy, Clarence, and Charlie were the oldest. And between them there were Haywood, Olen, and Ozie.

And baby-faced Leroy was leaving home for the first time.

Olen, who was nearly blind. His dream—a pair of glasses.

This wasn’t in the musical. The story of a boy so blind he had to leave home, steal a ride on a train with the hopes of a job. With the hopes of one day seeing.



How do we begin to tell this country’s story without turning our own selves inside out?

In 1992, my college boyfriend died from the complications of AIDS. I was living on Cape Cod by then. By then, I had long cut off the damaged processed hair of my college days and grown it back as locs. When I remembered college, I remembered The Birth of a Nation and Dr. Jackson and the dividing line between the many white cheerleaders and the three black ones.

In an article that ran in Life magazine (1937), Eugene was described as a “sullen, shifty mulatto.” What thirteen-year-old isn’t sullen?

Mulatto: The term may derive from mula (current Portuguese word, from the Latin mūlus), meaning mule, the hybrid offspring of a horse and a donkey.

I know I know: Don’t trust Wiki. Whatever.

Remember Leroy? Here’s an excerpt of the letter he wrote to his mama: “I am all lonely and thinking of you.… I feel like I can eat some of your cooking Mom.” Some sources say he was twelve. Some thirteen.

But the boys were from Scottsboro.

And this is America.

And the truth is never where it’s supposed to be.

So shucks, y’all.

Let’s all just keep smiling and dancing.

Smiling and dancing.





UNITED STATES V. ONE BOOK CALLED “ULYSSES” (1933)

United States v. One Book Called “Ulysses” marked an early case against government censorship. Arguing on behalf of Random House, ACLU cofounder Morris Ernst persuaded the District Court for the Southern District of New York that James Joyce’s masterpiece was not obscene and therefore was importable under the Tariff Act of 1930. The Second Circuit affirmed the district court’s decision in 1934. As a result, the book became widely published in the United States for the first time.

The outcome in the Ulysses test case did not involve the First Amendment, and, at least in the short term, its legal implications were negligible. Nevertheless, Ulysses laid the groundwork for future challenges to banned books and articulated a speech-protective standard for what constitutes obscenity, a standard that would later influence the Supreme Court.






The Dirtiest, Most Indecent, Obscene Thing Ever Written

MICHAEL CHABON

It was a setup: a stratagem worthy of wily Ulysses himself.

The conspirators were Bennett Cerf, publisher and cofounder of Random House, and Morris Ernst, a pioneer of the ACLU and its chief legal counsel. The target was United States antiobscenity law. The bait was a single copy of an English-language novel, printed in Dijon by Frenchmen who could not understand a word of it, bound in bright blue boards, and sold mail-order by the celebrated Paris bookshop Shakespeare & Company. When Cerf and Ernst first began to conspire in 1931, the novel, James Joyce’s Ulysses, was the most notorious book in the world.

“It is,” the editor of the London Sunday Express had written nine years earlier, sounding like H.P. Lovecraft describing Necronomicon:


the most infamously obscene book in ancient or modern literature.… All the secret sewers of vice are canalized in its flood of unimaginable thoughts, images and pornographic words. And its unclean lunacies are larded with appalling and revolting blasphemies directed against the Christian religion and against the name of Christ—blasphemies hitherto associated with the most degraded orgies of Satanism and the Black Mass.



Regarded as a masterpiece by contemporary writers such as T.S. Eliot and Ernest Hemingway, celebrated for being as difficult to read as to obtain, Ulysses had been shocking the sensibilities of critics, censors, and readers from the moment it began to see print between 1918 and 1920, when four chapters were abortively serialized in the pages of a New York quarterly called The Little Review. Even sophisticated readers often found themselves recoiling in Lovecraftian dread from contact with its pages. “I can’t get over the feeling,” wrote Katherine Mansfield, “of wet linoleum and unemptied pails and far worse horrors in the house of [Joyce’s] mind.” Encyclopedic in its use of detail and allusion, orchestral in its multiplicity of voices and rhetorical strategies, virtuosic in its technique, Ulysses was a thoroughly modernist production, exhibiting—sometimes within a single chapter or a single paragraph—the vandalistic glee of futurism, the decentered subjectivity of cubism, the absurdist blasphemies and pranks of dadaism, and surrealism’s penchant for finding the mythic in the ordinary and the primitive in the low dives and nighttowns of the city.

It was not the book’s flamboyant modernism, however, that shocked and repulsed Mansfield and other early readers, among them Virginia Woolf, George Bernard Shaw, W.B. Yeats, and, of all people, D.H. Lawrence, who called its celebrated final chapter, “Penelope,” “the dirtiest, most indecent, obscene thing ever written.” Critics were not scandalized by the way Joyce represented his protagonists by means of discontinuous interwoven strands of interior monologue and sensory perception, nor by his narrowing of the massive novel’s action to the span of a single June day in 1904. And when the upstanding bullies of the New York Society for the Suppression of Vice (NYSSV) had intervened in 1921 to bring federal charges against The Little Review after it published the novel’s “Nausicaa” chapter—ensuring that Ulysses was thereafter effectively banned in the US—it was not because they objected to Joyce’s depicting Homer’s lissome Phaeacian nymph as a disabled working-class young Irishwoman or bold Odysseus as a timorous middle-aged Jewish seller of newspaper ads.

The source of the “horrors” that Ulysses aroused, in Mansfield, critics, and censors alike, lay in those “unemptied pails.” Ulysses was the first modern novel of indisputable literary intent to explicitly depict its characters engaging in the universal bodily routines of human beings—shitting, fucking, farting, jerking off, etc.—and, perhaps even more shockingly, the first to affirm, often in the coarsest terms, that when they were not engaged in those activities, they spent a good deal of their time thinking about engaging in them.

In considering the case brought by the NYSSV against the publishers of The Little Review in 1921, the Supreme Court of New York had affirmed that while Ulysses might well be considered literature by certain types of dissolute, shiftless, intellectual aesthetes with anarchist politics and slovenly habits, it was also, patently and unquestionably, obscene. To publish, sell, or purchase it, or to import it into the United States, therefore, was a crime. All the offending numbers of The Little Review were burned, and over the next dozen years, here and in the United Kingdom (whose censors took their cue from the New York decision), hundreds, perhaps thousands of copies of the novel, whether imported from Paris or pirated locally, were consigned to what the British called “the King’s Chimney.”

Naturally, the relentless campaign to extirpate a book so pornographic that no one was allowed even to see or touch it, let alone read it, created a lively appetite for Ulysses among the reading public. With supply lines between Paris and the United States constantly threatened by the zealous activity of customs agents, opportunists stepped in, with their pirate presses, to satisfy that appetite. Foremost among the pirates of Ulysses was the legendary New York pornographer Samuel Roth. A semitragic, almost Dostoevskian figure, widely reviled, often imprisoned, a lifelong Orthodox Jew who wrote the notorious anti-Semitic screed Jews Must Live, Roth was a would-be modernist poet whose keen literary eye and canny sense of the marketplace were matched only by the unhappy mixture of bad luck and compulsive behavior that drove him to ply his trade in the sordid shadows of the New York publishing world.

Roth—who would go on to encounter success with a pirated edition of Lady Chatterley’s Lover and a federal prison sentence in the mid-1950s, and whose 1957 Supreme Court case, Roth v. United States, would itself become a landmark in the history of First Amendment protection for obscene speech—brought out his unlicensed Ulysses starting in 1926. It was not, due to a technicality in US copyright law, truly a pirated edition, but it was printed without consent of or payment to the author. James Joyce and Sylvia Beach, the owner of Shakespeare & Company who had risked so much, personally and financially, to bring Joyce’s masterpiece to the world, viewed its publication with alarm.

The New York publishing establishment, for its part, viewed the success of Roth’s Ulysses with something closer to a covetous leer. Throughout the late 1920s, many of the most prominent publishing houses had flirted with or seriously explored the possibility of coming to terms with Joyce and of braving the prosecution that would likely if not inevitably follow publication of the most infamously obscene book in ancient or modern literature. But even publishers with the stomach for litigation were unwilling to stomach the noxious financial terms demanded by the resolute Beach, to whom Joyce had assigned control over the Ulysses rights—or perhaps it was simply that the gentlemen publishers of that time were too sexist to negotiate with a woman. Interest among the major houses faded away, and as the 1930s began, the US market remained wide open for exploitation by Roth, who was widely rumored to be preparing a second unlicensed edition. Joyce, contemplating from the photophobic gloom of his latest fugitive Paris apartment the prospect of never making a dime from the work that had cost him his eyesight, his health, and eight years of his life, felt his own financial resolve begin to weaken.

Two erudite, polished, and well-connected New York hustlers caught wind—or maybe it was simply an intuition, a canny surmise—of this wavering, and saw in it, as hustlers so often do in the face of weakness, an opportunity. One of these bon vivants was Bennett Cerf, then in his early thirties. Eight years earlier, Cerf had ditched a career in his Alsatian Jewish father’s Harlem lithography business, using twenty-five thousand dollars inherited from his tobacco-heiress mother to buy himself a partnership in the celebrated New York publishing firm of Boni & Liveright. Eager, savvy, impulsive, and, like any good hustler, trusting implicitly in his own judgment, Cerf seized on his new partner Horace Liveright’s financial straits to cut a deal and buy him out of the Modern Library, an imprint that Cerf astutely recognized as the hidden jewel of Boni & Liveright.

The books on the Modern Library’s list of “modern classics” tended to have gone out of print or to have entered the public domain, which made them cheap to publishers and affordable to readers, even in the thick of the Great Depression. Building on the Modern Library’s success, Cerf and Donald Klopfer, his boyhood friend and business partner, expanded into publishing new work by contemporary authors, chosen “at random,” under the sobriquet of Random House. But if Random House were going to compete with the big houses, it needed a big hit. It needed to make a literary splash. It needed, Cerf decided, the dirtiest, most indecent, obscene thing ever written. He knew—publishers had known for years—that if you could somehow contrive to get around the obscenity problem, you could sell a million, or at least several hundred thousand, of the damn thing.

Pondering the question, trusting in his judgment but acutely conscious of the risk that must be courted, Cerf reached out in 1931 to that second erudite, polished, and well-connected New York hustler. An Alabama-born Jewish peddler’s son, Morris Ernst had hustled his way through Horace Mann, Williams College, and night school at New York Law, idolized Louis Brandeis, oozed left-wing American patriotism of a kind all but forgotten today,* and had a table at 21.

Ernst dressed like a college professor, favoring bow ties and tweed jackets, but he was known, and much sought-after, as a gifted, skilled, and cagey courtroom attorney with a discerning eye for the kinds of cases that could change the law if you won them. He was thrilled to hear that Cerf intended to storm the grim edifice of Comstockery in which, for decades, a venerable legal standard known as the Hicklin test had kept art and literature imprisoned, jailing them indiscriminately along with naughty French postcards, racy English paeans to spanking and buggery, and guides to “marital hygiene.” An admirer of Joyce and his work, a fierce First Amendment absolutist, and an experienced, battle-hardened defender of dirty books, Ernst could not resist the challenge that Cerf handed him, along with—once the two hustlers had finished working each other over—a 5 percent share in sales (if any) of the novel. Ernst, in return, agreed to forgo his standard fee. He was, like Cerf, and Joyce, and Beach, a taker of chances.

In the end, curiously, the strategy devised by Ernst and his associate Alexander Lindey entirely sidestepped the First Amendment. Over the previous sixty years the Supreme Court had consistently upheld the constitutionality of the federal Comstock Act, which banned obscene speech. The New York State antipornography laws were broad, loose, and vaguely worded. And the standard used to determine whether speech was obscene, the Hicklin test, appeared to be invincible.

The Hicklin test, arising out of an 1868 British case, Regina v. Hicklin, defined and permitted the banning of obscene works when they tended “to deprave and corrupt those whose minds [were] open to such immoral influences, and into whose hands a publication of this sort [might] fall.” (Enemies of obscenity have always unselfishly shown greater concern for the corruptibility of others than for their own.) The book at question in Regina v. Hicklin was not, strictly speaking, pornography but an anti-Catholic diatribe, The Confessional Unmask’d, a pamphlet adorned with a number of salacious passages purporting to be the first-person accounts of apostates, former nuns, etc., giving eyewitness to the “depravities” of the Church. The presence of these passages, ruled the court in Hicklin, was sufficient to render the whole pamphlet obscene. This was what made the Hicklin test so dangerous to a work like Ulysses: it could be applied piecemeal. The government had only to prove the obscenity of part of a book in order to ban it entirely. There was no obligation to consider context or the intentions of a work as a whole. A condemned book was hung, as it were, by its dirty parts.

There was one other problem with challenging obscenity law on the basis of the First Amendment: Cerf would actually have to publish the book first. He would have to license it from the author, advertise and solicit orders for it, typeset and print it, and ship it to booksellers. All that would cost money and labor and then, after he had spent tens of thousands of dollars, the court might very well rule against him, leaving Ulysses to the tender mercies of a bunch of vice squad bravos carrying cans of kerosene. But there was no other way to do it; to find out if speech was protected or not, one was obliged, first of all, to speak.

This was not Ernst’s first obscenity trial—far from it—and his experience had led to an understanding that the smartest way to come at a judge, if you could find yourself a sympathetic one, was through the Tariff Act of 1930. The Tariff Act, among many other provisions having nothing to do with suppressing the trade in pornography, empowered federal customs agents to seize obscene books as contraband, impound them, and—as ever—incinerate them.

A challenge to the Tariff Act, though it would not afford an opportunity to change the way the law looked at obscene speech from the perspective of the First Amendment, offered three evident advantages: first, the definition of obscenity under the act was clearer and less confusing than the definition that applied in a First Amendment case. Second, but no less appealing, taking on the Tariff Act would be a lot cheaper; Random House would not have to print a single copy. All one needed to do, to invite the scrutiny of the Customs Bureau, was purchase a copy of the book and have it shipped through a US port of entry. One copy was sufficient—if discovered, it would be seized, and the US attorney would then bring suit against it. Against it—that individual copy of Ulysses. The defendant in the case would not be Random House, or Bennett Cerf, or James Joyce. The defendant would be that lone, waylaid copy of the book—hence the name of the case, United States v. One Book Called “Ulysses.”

This was the third and final advantage of going the Tariff Act route: the act contained a provision specifying that in the event of seizure, suit would be brought against the seized work itself. This practice, common in admiralty law and in forfeiture cases, derives from the courts’ jurisdiction in rem, over things and property, and has brought us some of the most amusing case names in the history of American jurisprudence, among them United States v. Forty Barrels & Twenty Kegs of Coca-Cola, United States v. 11 ¼ Dozen Packages of Articles Labeled in Part Mrs. Moffat’s Shoo-Fly Powders for Drunkenness, and, of course, United States v. One Solid Gold Object in Form of a Rooster.

So Cerf and Joyce came to terms on rights and royalties, and Cerf arranged for Joyce’s assistant, Paul Léon, to purchase a copy of the book from Shakespeare & Company and send it, in the baggage of a willing confederate, to the Random House offices.

Ernst now made three further opening moves. Each formed a crucial part of his overall strategy for winning the case, which was to persuade a judge that Ulysses ought not to be evaluated solely on the basis of its “dirty parts” but in its entirety, as a work of literature, a “modern classic”—and therefore, by definition, not obscene.

To begin with, Ernst instructed Léon to amass a number of favorable press clippings and critical assessments of the novel, along with protests and petitions against Roth’s edition drawn up by notable litterateurs, and affix them to the book itself, pasting and taping them into the covers and among the pages until it was swollen with encomiums, sympathetic analyses, and principled affirmations of Joyce’s moral rights as an author. Doing this ensured that when the book was seized, on entering the Port of New York, all the plaudits and respectful critiques would be seized along with it and duly entered as evidence in the case, thereby obliging the judge to consider them. Following the same tack—establishing Ulysses’s importance and status as literature in the eyes of serious-minded readers—Ernst started a campaign to solicit the written opinions of librarians across the United States, so that these, too, could be entered into evidence.

Next, Ernst arranged for a second copy of Ulysses to be shipped to Random House, then applied for this copy to be exempted from seizure under the Tariff Act’s “classics” exemption, which granted the Treasury Department the authority to refrain from seizing a book, even when deemed obscene, if it were also—as with Rabelais, say, or Casanova—widely considered a classic. Ernst was more than a little familiar with the classics exemption, having written it himself, with the connivance of a powerful friend in Washington, who saw that it was inserted into the Tariff Act. This handy bit of foresight, part of Ernst’s long game on behalf of artistic freedom, paid off when the secretary of the treasury himself opined that while Ulysses was obscene beyond any doubt under the current definition, it was also, in his view, a modern classic. This highly placed literary judgment would also be entered into the record as part of the evidence Ernst presented in court.

On May 3, 1932, the first copy of Ulysses—the one stuffed with clippings and critical avowals of the book’s importance and merit—arrived on schedule, aboard the Bremen, in the luggage of Ernst’s confederate. Ernst had taken care to have his associate Lindey alert a lawyer who worked for customs to expect the shipment and prepare to seize it, but somehow the warning went amiss in the routine tumult of the Bremen’s arrival at the North German/Lloyd piers in Brooklyn. The hapless smuggler, bemused no doubt to find himself the object of no one’s interest, waltzed right through inspection unmolested by federal agents, rode into Manhattan, and, perhaps somewhat sheepishly, delivered his unwanted contraband to the Random House offices.

Once again, as at so many points in the history of United States v. Ulysses, Ernst took matters into his own hands. Returning to the scene of the undiscovered crime, he found a likely-looking customs inspector and demanded, in strident tones, that one book called Ulysses be immediately impounded. It proved surprisingly difficult, however, to arouse the proper confiscatory spirit among the agents manning their posts that day. When it came to a question of the most obscene book in all literature, it appears that the officers of the United States Customs Service may, in fact, have been a little jaded. “Everybody brings that in,” one of the customs men told Ernst, according to Cerf’s memoirs. “We don’t pay any attention to it.” It was not until Ernst thought of letting them have a look at the book itself, freighted and festooned with newspaper and magazine clippings, angry petitions and stray bits of paper like the scrapbook of some mad theorist of anarchy, that he succeeded in persuading the agents of the book’s being worthy of seizure.

This odd inertia on the part of law enforcement persisted as the book made its way up from the Brooklyn docks to the US attorney’s office to the New York Supreme Court. It took the better part of 1933 for the chief of the Brooklyn customs office to turn the book over to the assistant US attorney, for the assistant US attorney to refer it to his superior, for the US attorney to decide to bring charges, and for a judge to be assigned who was willing and able to hear the case.

In the latter instance the delay was largely—but not entirely—due to skillful manipulation on the part of Ernst, as he maneuvered to ensure that the case landed on the docket of Judge John Woolsey, known to be an obscenity skeptic with literary pretensions. It’s harder to explain the lotus-eaterish lethargy of the other principals. Perhaps the various officers of the law and of the court sensed that a change was occuring, that the drift of public opinion and private mores alike had begun to undermine the Hicklin test, the Societies for Suppression, and the whole dour edifice of Victorian Comstockery. Perhaps their hearts had gone out of the fight. Or maybe they just didn’t feel like breaking their brains—it took assistant US attorney Samuel Coleman six weeks to read the thing—on a seven-hundred-page book that contained sentences like “Morose delectation Aquinas tunbelly calls this, frate porcospino.” And then there is the curious fact that those who did manage to survive combat with the novel often emerged with the uneasy impression that the book was, in Coleman’s words, “a literary masterpiece.”

Coleman also came away from his six-week battle with Ulysses having no doubt that the book was, in certain passages—that last chapter!—obscene; but only in certain passages, and only as defined by the Tariff Act; not intrinsically or in effect, not by intent, and not when considered as a whole. The right judge, in the right frame of mind, might very well feel obliged to redefine obscenity in a way that excluded Joyce’s literary masterpiece. It doesn’t seem unlikely that when, at last, Coleman prevailed on his reluctant superior, US Attorney George Medalie, to bring suit, in the courtroom of Judge Woolsey, against Ulysses, he did so with the secret intention of helping to bring about this redefinition.

Judge Woolsey read Ulysses. He read it slowly and carefully, proceeding, like so many readers of the book before and since, in the company of Stuart Gilbert and the other sober hermeneutists and narrative picklocks whose explanatory guidebooks had sprung up, after 1922, to ease the reader’s passage through Joyce’s novel. These texts had been supplied to the judge, naturally, by Ernst, and naturally he was not just trying to be helpful. Like the sheaf of tributes and panegyrics he’d had Léon attach to the seized copy of Ulysses, the guidebooks helped to bolster Ernst’s claim that Joyce was a genius and Ulysses a masterpiece dense with classical and learned allusion, as far from pornography as a book could possibly be. What use, after all, would a dirty book be to the Hicklin test’s dull and corruptible minds, if you could not even understand what it was saying without the help of Gilbert and a raft of other professorial interpreters?

Ulysses is one of my favorite books—I adore it. And like generations of the book’s admirers from the day Judge Woolsey issued his elegantly written ruling that Ulysses was not obscene, and therefore could legally be admitted to (and soon after published in) the United States (a decision afterward upheld by the US Court of Appeals for the Second Circuit), I have always been grateful to the judge for hissagacity, his principled reasoning, and his evident good taste in books. Every time I sit down to reread Ulysses, I begin with Judge Woolsey’s ruling, included right up front in every US edition of the novel until the mid-1980s, and every time say a silent thank-you to that wise jurist for his integral role in bringing Ulysses to American readers like me.
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