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  A NOTE TO

  THE READER

  Although we have made every attempt to ensure that the information in this book is accurate, comprehensive, and current, we cannot predict the ways in which both state and federal laws and court rules may change, nor can we know the complexities of the estate with which you may be confronted.

  For this reason, you must not consider this work as your tax accountant or estate lawyer in book form. Most estates are fairly simple and present no special problems. But if you find that the matters you are dealing with challenge your personal skills, you should not hesitate to employ professional help. The adage about an ounce of prevention has special relevance in connection with estate settlement, because it can bring to a swift conclusion probate proceedings, benefit claims, and tax issues that might otherwise drag on for months or years.

  A word may be in order about the gender of our pronouns. In our efforts to maintain a minimally decent prose style, we have tried to avoid the awkward “he or she” as often as possible—especially when it is antecedent to the grammatically barbarous “they.” Because males generally die at an earlier age than females, we have used “he” wherever we refer to the testator or the deceased. Similarly, we use “she” in reference to the surviving spouse. We hope that nobody takes offense at this seemingly sexist but basically sensible usage.

  T. E. H.

  D. K.


  

  THE EXECUTOR

  I had a friend who died and he

  On earth so loved and trusted me

  That when he quit this worldly shore

  He made me his executor.

  He asked me through my natural life

  To guard the interest of his wife;

  To see that everything was done

  Both for his daughter and his son.

  I have his money to invest,

  And though I try my level best

  To do that wisely, I’m advised.

  My judgment often is criticized.

  His widow, once so calm and meek,

  Comes, hot with rate, three times a week

  And rails at me because I must,

  To keep my oath, appear unjust.

  His children hate the sight of me,

  Although their friend I’ve tried to be,

  And every relative declares

  I interfere with his affairs.

  Now when I die I’ll never ask

  A friend to carry such a task.

  I’ll spare him all such anguish sore

  And leave a hired executor.

  —by Edgar A. Guest
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  Part I

  THE ROLE OF

  THE EXECUTOR
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  WHEN DEATH OCCURS

  An executor is a person, bank, or trust company nominated in a will to carry out the wishes of the deceased and to do whatever is necessary to settle the deceased’s probate estate. If a testator, one who signs a will, has nominated you to this position, what you can do, should do, and must do depends on when you are nominated; on your relationship with the testator; and on the nature and value of the testator’s probate assets.

  If, for example, you know months or years before the testator’s death that you have been nominated, there is much that you can suggest to simplify—and perhaps eliminate—your job and to save the survivors a substantial amount of money in probate costs, death taxes, and other expenses, as well as the time and frustration of having to deal with a county court (usually called a probate court, but in some states called a surrogate, orphan’s, or chancery court). We will deal with this in detail in Chapter 3.

  If you have a close relationship with the testator, you can play a supportive role at the time of death by helping to make funeral and burial arrangements, carrying out organ and body donations, collecting nonprobate assets, and assisting the deceased’s family and other survivors in various other ways, even though these activities are not legally required of executors. Chapter 4 will spell out what you can do in these respects.

  But whether or not you do any of these things, your basic role is to carry out the terms of the will—that is, to locate and assemble the deceased’s probate assets (see Chapter 5), to pay all taxes and legitimate debts, to protect the residue, and to distribute it to the beneficiaries designated in the will. Your work will be governed by the nature and value of the estate, by the terms of the will, and by state laws and court rules that govern the administration of decedents’ estates. Hence, your first step in understanding your role as executor is to learn the basic functions of a will and your role in settling and closing the deceased’s probate estate.

  THE WILL

  It is widely believed that only about 40 percent of all Americans die having signed a will, and that the remaining 60 percent die intestate—that is, without a valid will. This statistic is correct only insofar as it refers to a formally signed will. But, in fact, everyone who dies has a will because, in the absence of a formally executed will, the laws of the state in which the deceased resided will impose one— that is, it will require any probate assets left by the deceased to be distributed in accordance with that state’s intestacy laws. In either case, the appointment of an executor—or a personal representative, a term used in some states—will be necessary to carry out the probate court administration of any probate assets left by the deceased.

  If we are to believe what we see in the movies or read in contemporary novels, the reading of a will and the settling of an estate are rather simple processes. The cast of characters consists of a lawyer, who reads the will, and the deceased’s survivors, some of whom are disgruntled at learning that they’ve been disinherited and others of whom leave the scene delighted with their generous bequests. In real life, however, the process is not that simple, because a will does much more than leave assets to specified beneficiaries, and the final settlement of a decedent’s estate involves far more than the simple reading of a will.

  BEQUEATHING THE ASSETS

  The primary function of a will is to bequeath the testator’s probate assets in virtually any way that he chooses. There are certain limitations. A will cannot, for example, be used to completely disinherit a spouse, or bequeath assets to an illegal organization, or impose on a bequest conditions that are regarded as contrary to public policy (“I give my son $100,000 on condition that he divorce the woman to whom he is now married”). But the testator can disinherit one or more of his children, give more to one than to the others, leave money to a close but unrelated friend, to a charity, or to a shelter for homeless pets, or do virtually anything else with the probate assets that he leaves behind.

  A state-imposed will is very different. Operating on the assumption that “blood is thicker than water,” state intestacy laws may require that up to three-fourths of the deceased’s probate assets go to the surviving spouse, with the balance going to the deceased’s descendants or parents. If the deceased leaves a spouse but no children or grandchildren, up to half may go to his parents. If there are no children or grandchildren, no surviving spouse, and no parents, the estate may go to brothers and sisters, nieces and nephews. And if there are no surviving relatives, the entire estate may go to the state, a result called escheat. Under this statutory distribution formula, a surviving gay, lesbian, or other domestic partner gets nothing; neither does a close friend, an informally adopted child or mentee, an alma mater, or a favorite church or charity.

  Whether or not there is a formally signed will, your responsibilities as executor include identifying and locating the beneficiaries and seeing that they receive the inheritance due them. Usually this is a simple process, but it can become tricky if one or more of them is difficult to locate, questions your authority to act, or contests the will or your proposal for paying claims or distributing the estate’s assets.

  PAYMENT OF DEBTS

  A second function of the will is to direct that all lawful debts be paid by the estate—not merely such ordinary consumer debts as credit card balances, personal loans, and mortgage payments, but also final medical bills and funeral expenses. Here your task will involve notifying the deceased’s creditors of the death, advising them of the time limits for submission of their claims, deciding which debts must be paid and which need not be, contesting claims which you believe are not legitimate, and paying those debts that have been determined to be legitimate. Chapter 8 deals with this procedure in detail.

  DESIGNATION OF A GUARDIAN

  If the testator has left minor or incompetent children orphaned by the death, the will may have nominated someone as their guardian to serve as a parent substitute until they reach the age of majority or attain competence. Here, again, in the absence of a will (or, in some states, a writing separate from a will) the probate court will appoint a guardian, but this person may not be the one who would have been preferred by the deceased. The court almost invariably appoints a blood relative, whereas the deceased might have chosen a close friend with a more congenial lifestyle. As is sometimes the case, you, as executor, may also have been nominated as the guardian.

  DESIGNATION OF A CONSERVATOR

  Although the guardian usually takes charge of nominal assets (typically up to $5,000) inherited by minor children, the deceased’s will, if the value of the estate is substantial, may have nominated an individual or a bank or trust company to act as conservator—that is, to collect and manage a minor child’s inheritance so as to preserve its value and maximize its yield until the child reaches majority, age 18 in most states. There is no legal reason why the executor, the guardian, and the conservator cannot be the same person.

  NOMINATING AN EXECUTOR

  Every properly drafted will names some person or entity to carry out the terms of the will—to see that the will is probated; the probate assets collected, protected, and managed; the creditors notified of the death and invited to submit claims; the guardian and conservator formally appointed; the state and federal taxes paid; and, finally, the assets distributed to the beneficiaries as specified in the will or, if no will, as prescribed by state law.

  This person, known as the executor or, in some states as the personal representative, may be a friend or relative or, in the case of large estates, a bank or trust company. He or she may even be a beneficiary designated in the will. In any event, the executor functions basically as the “ghost” of the deceased, carrying out the terms of the will and settling the estate exactly as the deceased would if he could reappear after death.

  Although, as we’ve noted, the executor may also serve as either guardian or conservator (or both) for minors, sometimes the person best qualified to be the executor is unsuited to the role of guardian or unwilling to take on its responsibilities; or the person named as guardian may be unwilling or unable to fulfill the role of executor. If, as the executor, you must deal with a guardian or a conservator, bear in mind that your loyalty is to the deceased’s estate and not to the guardian or conservator, and that you are duty bound not to alter the terms of the will, no matter how strongly you may be pressured to do so.

  WHAT THE EXECUTOR DOES

  If the deceased’s will has designated you as the executor, and if the estate includes probate assets (see Chapter 5), you must file in probate court a petition for commencement of proceedings (see Chapter 2) in which you ask the court to formally confirm your nomination and appoint you as executor, admit the will to probate, and determine the persons entitled to inherit the probate assets. This involves demonstrating to the court’s satisfaction that the will (including any amendments) was properly executed and is, indeed, the deceased’s “last will and testament.” If there is no will but there are probate assets, and you wish to serve as executor, the petition must include a request that you be appointed executor. Otherwise the court may appoint a total stranger, possibly at excessive cost to the estate.

  Once it has confirmed your nomination and formally appointed you as executor, the court will issue you letters of authority—a one-page document that certifies your authority to act on behalf of the estate in managing and disposing of the assets, opening and closing bank accounts, filing tax returns and paying taxes, and dealing with creditors, beneficiaries, and other interested persons. For example, by presenting your letters of authority, you can transfer into the estate’s bank account cash on hand, certificates of deposit, checks, dividends, brokerage proceeds, and other probate funds owned by or owing to the deceased.

  If all the estate’s probate assets are liquid (such as bank and mutual fund account balances), your task is relatively uncomplicated. But when they include securities or real estate, for example, you must decide whether to liquidate them immediately or hold them until a time when they might yield a higher price. Meanwhile you must monitor the securities and manage the real estate (paying mortgage payments, taxes, insurance premiums, utility bills, and other costs) until the assets are sold or distributed to the beneficiaries.

  If the deceased left as a probate asset a going business or a professional practice in the form of a sole proprietorship, a partnership, or a corporation, your task will be more complicated, since you will need to decide whether the business should be carried on, liquidated immediately, or sold as a going concern.

  Identifying, assembling, and managing the deceased’s probate assets constitute only one part of your responsibilities. The deceased’s liabilities also require attention. Not only must all of the deceased’s current debts be paid from the estate’s assets but also you must, by means of a published notice, inform creditors of the death and invite their submission of claims against the estate within the state-specified claims period (see Chapter 8). In addition, you must pay all taxes—real estate, state, and federal income, and any state and federal gift and estate taxes—that the deceased owed at the time of death or for which the deceased, the estate, and the inheriting beneficiaries may be liable.

  While this financial process is taking place, you must locate and notify all persons whom the will names as beneficiaries, and any heirs at law (surviving spouse and next of kin), whether or not they are designated in the will. Normally, this is a simple task, but occasionally heirs at law are difficult to locate. Moreover, a disinherited survivor (for example, an estranged child) may decide to oppose your appointment as executor, propose an alternative candidate, contest the will, dispute creditors’ claims, or object to some or all of your actions in settling the estate.

  Once the estate’s probate assets have been collected and the liabilities discharged, you must distribute the residue of the estate to the entitled beneficiaries, file an accounting with the court, and obtain a court order closing the estate and discharging you from further responsibilities.

  SHOULD YOU TAKE ON THE JOB?

  This brief overview of the executor’s role cannot do justice to the many details, which will be more fully covered in subsequent chapters. On the one hand, for the sake of clarity, we have necessarily oversimplified aspects of the executor’s role. On the other hand, in our attempt to delineate the executor’s responsibilities in worst-case scenarios, we may have intimidated you unduly. But as we shall note, the executor can (and usually should) employ professional assistance. A satisfactory fulfillment of the role requires an effective blend of conscientiousness, integrity, and common sense.

  Although in some cases an executor first discovers his nomination after the testator has died, in most cases the testator asks the prospective executor—usually when a will is contemplated, drafted, or revised—whether he is willing to serve. Of course, you can decline to serve in the first place or at some later stage, and you have every right to decline the nomination after the testator’s death, or to resign the position after the probate court has formally appointed you.

  There may be good reasons for you to decline to serve. If, for example, you are considerably older than the testator; you are in poor enough health to worry about predeceasing him; or you foresee conflicts or other difficulties in dealing with creditors, beneficiaries, or other interested parties—or if you simply don’t want the responsibility—it would probably be wise to decline the nomination.

  But some of your reservations about serving may not be valid. As we have noted, if the estate is in any way complicated, you have the right to hire a wide array of experts to help you—estate lawyers, for example, or appraisers, accountants, real estate brokers, stockbrokers, or financial consultants—and to pay their fees from estate funds. If you have an orderly mind, reasonable prudence, and a willingness to deal with details, there is no reason for you to have reservations about serving. And if you are a close friend or a relative of the deceased, serving as his executor may prove to be a gratifying way of paying your last respects.

  Of course, it is possible to simplify your task—or to eliminate it altogether—if the testator has taken you into his confidence early on. If, before the death, you can help organize the testator’s assets in ways that make probate administration swift and simple or that can eliminate it altogether, you will have earned the testator’s gratitude before the death, provided an invaluable service to the survivors, and saved yourself considerable time and effort after the death. Chapter 3 describes some of the ways in which you can do this.
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  BECOMING AN

  EXECUTOR

  Every properly drafted will nominates an executor. On the death of the testator, this person will stand in the place of the deceased and do everything necessary to carry out the provisions of the will and settle the probate estate.

  The term executor refers to the person or entity named in your will as the person responsible for settling your estate. The term administrator refers to the person or entity appointed by the probate court to probate your estate if you died intestate, that is, leaving no will. Some states instead use the term personal representative, popularized by the Uniform Probate Code, to describe both executors and administrators. For simplicity, we will use the term executor, whether the deceased left a will or died intestate.

  Ideally, this chapter should be read by the testator rather than by the executor who has been nominated to serve, so that he fully understands the duties and responsibilities of the executor. But because you may be nominated to serve by someone who has not fully considered the responsibilities involved or the qualifications needed, you should review them yourself before accepting or declining the nomination. Armed with this information, if you accept the nomination you can do so with a fair amount of confidence that you can do the job. On the other hand, if you conclude after reading this chapter that you have substantive reasons for declining to serve, you are less likely to offend the testator who has asked you and more likely to be equipped to help him make a sounder choice.

  THE EXECUTOR’S QUALIFICATIONS

  A MATTER OF AGE

  One of the more desirable qualifications of an executor is that he or she be junior to—and thus likely to outlive—the testator. Life expectancy is, of course, largely unpredictable, but an age gap of 10 years or more between the testator and the executor can be a reassuring safety factor. Minors, however, are not qualified to serve as executors.

  Because most of us tend to choose as our closest friends people of our own age, and because some of us have misgivings about “the younger generation,” it is sometimes difficult for an older testator to name as executor someone considerably junior. The testator could, of course, nominate an adult child, a lawyer, a bank, or a trust company, but each of these choices has, as we shall see, disadvantages of its own.

  If, then, you are asked to serve as executor by someone close to your own age, you should point out the age factor and urge the testator to name an alternative should you predecease him. This is why a properly drafted will should always name a successor executor.

  A MATTER OF RESIDENCE

  It is important, too, that you be able to be close at hand at the time the testator dies—even though this is somewhat unpredictable. If, for example, you live in a distant state, or if your work entails a good deal of unavoidable travel, you should pause before accepting the nomination, because settling the estate may require you to be close to the site of death continuously or intermittently for a considerable length of time. In addition, the cost of your travel to and from the deceased’s state of domicile (where the estate must be probated) can deplete the estate’s assets.

  Some states disqualify nonresidents from serving as executors. Others permit nonresidents to serve but require that a resident agent be appointed in the domicile state over whom the local court will have personal jurisdiction and to whom legal papers can be personally served. Table 2.1 summarizes state laws governing eligibility of nonresidents to serve as executors.

  
    TABLE 2.1

    Eligibility of Nonresident Executors, by State

    
      
      
      
        	
          Alabama

        
        	
          Nonresident eligible, but only when acting as executor for the same estate by appointment in another state.

        
      

      
        	
          Alaska

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Arizona

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Arkansas

        
        	
          Nonresident eligible, but must appoint resident agent (who resides in county where probate is conducted) to accept service of papers.

        
      

      
        	
          California

        
        	
          Nonresident eligible, but must be resident of United States.

        
      

      
        	
          Colorado

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Connecticut

        
        	
          Nonresident eligible, but must agree that probate judge is his/her agent.

        
      

      
        	
          Delaware

        
        	
          Nonresident eligible, but must appoint register of wills as agent to accept service of papers.

        
      

      
        	
          District of Columbia

        
        	
          Nonresident eligible, but must appoint register of wills as agent to accept service of papers.

        
      

      
        	
          Florida

        
        	
          Nonresident eligible only if related to testator by blood, marriage, or adoption.

        
      

      
        	
          Georgia

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Hawaii

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Idaho

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Illinois

        
        	
          Nonresident eligible, but court may require executor to post a bond, even if will says bond not required.

        
      

      
        	
          Indiana

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers and post a bond.

        
      

      
        	
          Iowa

        
        	
          Nonresident eligible without restrictions, but court may require a resident to serve as co-executor.

        
      

      
        	
          Kansas

        
        	
          Nonresident eligible, but must appoint resident agent (who resides in county where probate is conducted) to accept service of papers.

        
      

      
        	
          Kentucky

        
        	
          Nonresident eligible only if related to testator by blood, marriage or adoption, or be a spouse of a person so related.

        
      

      
        	
          Louisiana

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          Maine

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Maryland

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          Massachusetts

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          Michigan

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Minnesota

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Mississippi

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Missouri

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          Montana

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Nebraska

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Nevada

        
        	
          Nonresident eligible, but only if he/she associates as co-executor with resident appointed as executor.

        
      

      
        	
          New Hampshire

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          New Jersey

        
        	
          Nonresident eligible, but must post bond unless will waives the bond requirement.

        
      

      
        	
          New Mexico

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          New York

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          North Carolina

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          North Dakota

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Ohio

        
        	
          Nonresident eligible only if nominated in the will and related to testator by blood or marriage or is resident of state that allows nonresident executors.

        
      

      
        	
          Oklahoma

        
        	
          Nonresident eligible, but must appoint resident agent (who resides in county where probate is conducted) to accept service of papers.

        
      

      
        	
          Oregon

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Pennsylvania

        
        	
          Nonresident eligible, but only if permitted by probate register.

        
      

      
        	
          Rhode Island

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          South Carolina

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          South Dakota

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Tennessee

        
        	
          Nonresident eligible if resident agent (who resides in county where probate is conducted) is appointed co-executor to accept service of papers.

        
      

      
        	
          Texas

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

      
        	
          Utah

        
        	
          Nonresident eligible without restrictions.

        
      

      
        	
          Vermont

        
        	
          Nonresident eligible, but only in the court's discretion, and if approved, must appoint resident agent to accept service of papers.

        
      

      
        	
          Virginia

        
        	
          Nonresident eligible, but must appoint probate court clerk or other resident agent to accept service of papers.

        
      

      
        	
          Washington

        
        	
          Nonresident eligible, but must appoint resident of county of probate as agent to accept service of papers.

        
      

      
        	
          West Virginia

        
        	
          Nonresident eligible, but must appoint county commission clerk, in the county where probate is conducted.

        
      

      
        	
          Wisconsin

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers. Nonresidency may be sufficient cause for nonappointment, or removal, in court's discretion.

        
      

      
        	
          Wyoming

        
        	
          Nonresident eligible, but must appoint resident agent to accept service of papers.

        
      

    

  

  A MATTER OF RELATIONSHIP

  When drafting a will, many testators consider naming a spouse, sibling, or adult child as the executor—any of whom may, in addition, be a beneficiary named in the will. There is, in fact, no legal reason why a relative of the testator or a beneficiary of the estate cannot serve as executor. And since a close relative is likely to serve without having to post a bond and without charging a fee (see p. 20), the resulting savings to the estate can be considerable.

  When family relationships are cordial and stable, the choice of a family member or a beneficiary as executor can be a sound one—especially if the person chosen has some familiarity with the testator’s assets and business affairs; but in some cases it can be a recipe for strife and contention. Although an executor is duty bound to carry out the provisions of the will, some discretion is often necessary, and if siblings or other relatives are among the beneficiaries, various jealousies or petty differences may surface and can, in some circumstances, generate lawsuits among the interested parties or against the executor and the estate.

  If, then, you are asked to serve as executor for a parent, an uncle or aunt, or a sibling, you need to consider carefully the family climate in which you will have to function. If you follow conscientiously the provisions of a properly drafted will, you should, ideally, encounter no difficulty and expose yourself or the estate to no legal liability. But there is no way in which you can immunize yourself against the irrational behavior of beneficiaries (or nonbeneficiaries) who are your kith and kin.

  A MATTER OF SKILLS

  If the testator’s assets are substantial or if his affairs are complicated—involving residential and commercial real estate, for example, pending or imminent litigation, or a wide and varied portfolio of stocks, bonds, and limited partnerships, or an operating business—you might consider declining to serve on the grounds that you lack the necessary business or professional skills. In such a situation, you might suggest to the testator that he nominate a bank or a trust company as executor, but the fees charged for such services can be substantial, especially if the estate is large, and the care with which the estate is supervised is proportionate to its size.

  It is important to recognize that as executor you are entitled to employ whatever professional assistance is needed to protect or maximize the value of the estate, to carry out your other responsibilities, and, if necessary, to file or defend against lawsuits. As the executor, you are authorized to employ or consult lawyers to handle all legal matters (including probate administration), appraisers for real estate and other estate assets, accountants to handle bill payments and tax matters, and financial advisers for the management or liquidation of securities, an ongoing business, or other assets. The cost of these services is payable from estate funds. In short, legal, financial, and business expertise is often far less important than common sense, integrity, conscientiousness, and persistence.

  YOUR RIGHT TO DECLINE

  Bear in mind, too, that you have the right not only to decline the nomination at the outset but also to withdraw as executor at any time—even after you have been formally appointed by the court and have begun administration of the estate. Obviously, your withdrawal in midstream can disrupt the administration and settlement of the estate, but it is important to understand that you always have an escape hatch, since you cannot foretell what may occur in your own life at an unknown time in the future.

  YOUR DUTIES WHEN

  DEATH OCCURS

  In general, as executor, you can expect to assume the following responsibilities upon the testator’s death:

  • Identifying, collecting, and protecting the deceased’s probate assets

  • If the probate estate includes real estate, securities, or an ongoing business, managing these assets until they are sold or distributed and the estate is settled

  • Notifying the deceased’s creditors of the testator’s death and offering them an opportunity to submit their claims within a specified time

  • Filing federal and state income, estate, or inheritance tax returns

  • Paying the deceased’s legitimate debts, taxes, and other expenses

  • Distributing the remaining assets to the beneficiaries according to the terms of the will, according to state intestacy laws if no will, or according to a settlement agreement entered into by all beneficiaries

  This listing (and Table 2.2) outline the executor’s responsibilities. Whether the task is simple or onerous, brief or lengthy, depends on the value and nature of the deceased’s probate estate, the complexity of the deceased’s business activities, and the reasonableness of the surviving interested persons. In some cases the executor can expect to be involved for many months, and even years, but in the vast majority of cases the estate can be settled routinely and quickly—and in some cases, as we shall see in Chapter 6, without the executor having to assume the role at all.

  [image: image]

  [image: image]

  THE EXECUTOR’S FEE

  As executor you are entitled to a fee for your services, and to reimbursement for all expenses—legal help, court costs, brokers’ commissions, appraisals, and so on—that you incur in administering and settling the estate. In most states, this fee is set by law, either as “reasonable compensation” or as a percentage of the value of the estate’s assets—but in all cases the fee is subject to court approval. Table 2.3 summarizes state laws governing executors’ fees.

  If the deceased’s will specifies an executor’s fee in actual dollars, you can, in some cases, ignore this figure if it is less than a “reasonable” fee. On the other hand, if you are a beneficiary of part or all of the estate, you may decide to waive all or any part of the executor’s fee, because this fee is subject to federal and state income taxes as ordinary income, whereas the inheritance taxes imposed by state law, if any, are generally lower.

  LIABILITY OF THE EXECUTOR

  Once you assume the role of executor, you will carry out your duties under the supervision of the probate court. You will be considered a fiduciary (one holding a position of great trust) and, as such, you will be expected to manage the assets, pay taxes and legitimate claims, and carry out the directives of the will, as far as possible, diligently, loyally, and prudently. And if you violate these standards—vague though they may seem—you will expose yourself to civil liability.

  For one thing, if you manage the estate so as to waste assets or otherwise deprive the beneficiaries or creditors of their property, they may sue you and recover their losses. In addition, the court may order you to forfeit your compensation. And you can be removed by the court if it determines that such action would be in the best interests of the estate, the beneficiaries, or the creditors. The estate itself, however, can be protected against your negligence or malfeasance if you purchase a surety bond, which reimburses the estate for any losses. The cost of the bond is also payable from estate funds (see p. 25).

  LOYALTY—AND CONFLICT OF INTEREST

  It is essential that all persons interested in the estate have full confidence in the integrity of the executor, who serves in a fiduciary relationship to the estate. Thus, the executor must be totally loyal to the estate and to the interests of the beneficiaries and the creditors, and must not personally profit from any transactions made on behalf of the estate.

  In general, unless the will expressly permits it or the court approves it, the executor must not directly purchase any estate assets, nor may he speculate with estate assets or invest them in his own trade or business. Even if an executor subsequently purchases an estate asset from another person, the purchase will be deemed void unless the title to the asset passed through a bona fide purchaser who paid fair market value and was unaware of the executor’s interest. Sale of the estate’s assets to relatives of the executor has, however, sometimes been approved by the court when the purchase price was fair and it was established that all parties acted in good faith.

  
    TABLE 2.3

    Executors’ Fees, by State

    
      
      
      
        	
          State

        
        	
          Fee

        
      

      
        	
          Alabama

        
        	
          Reasonable compensation.
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