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	Introduction








Recently, each of us has successfully sued more than half a dozen large corporations. No, we are not outrageously rich plaintiffs’ lawyers or the attorney general of New York. In fact, neither of us even knew we were a party to these suits until we received letters telling us that a lawyer had sued on our behalf. Like millions of Americans, we discovered, after the fact, in a mass mailing, that we were part of class-action suits resulting in settlements. Among our winnings was a $5 coupon from Microsoft. “Our” lawyers must have done a good job: They will receive $112.4 million.1


It's cases like these that first interested us in the tort system. As empirical researchers trained in economics, however, we prefer data to anecdote. The media thrives on memorable anecdotes. Who has not heard of the lady who successfully sued McDonald's after she spilled hot coffee on herself?2 But who can say what the average award is in a product liability suit? Or what has happened to awards, filings, and settlements over time?


In our investigations of the tort system we heard many fascinating anecdotes from lawyers. We heard about the “Bronx effect,” a term coined by Tom Wolfe, who in his novel The Bonfire of the Vanities describes a plaintiff's lawyer who files malpractice claims in the poor, minority-dominated community of the Bronx because “The Bronx jury is a vehicle for redistributing the wealth.” We also heard how plaintiffs’ lawyers biased elected judges with campaign contributions and about how contingency fees were encouraging frivolous lawsuits and driving awards skyward. But no one really knew whether these anecdotes, even if true, happened often enough to warrant concern.


In this book, we present some data on the tort system, and we put some of the most interesting anecdotes to the test. As you will see, some of the anecdotes hold water, but others turned out to be all wet. We begin with an overview of the expansion of the U.S. tort system over the past thirty years.


THE EXPANSION OF THE TORT SYSTEM


Newsweek referred to a “litigation explosion” in its December 15, 2003, front-page story, “Lawsuit Hell.” Is there a litigation explosion? Not everyone agrees. Public Citizen, the nonprofit advocacy group founded by Ralph Nader, accused Newsweek of gross distortions:


Newsweek has fallen hook, line and sinker for the myths and distortions spread by a well organized campaign funded by the American Medical Association, insurers, tobacco companies, auto manufacturers and others to strip consumers—but, notably, not businesses—of their legal rights. Since big business dominates the political system, the civil justice system is the one branch of government in which ordinary citizens can hope to get a fair shake. That's why these entities are hell-bent on slamming the courthouse door shut.3


What do the data say? The longest chronological evidence on the growth in the U.S. tort system comes from Tillinghast-Towers Perrin (2000), a private consulting firm. Tillinghast's estimate is based on insurance industry data and includes the legal costs of defending policy-holders, the benefits paid to policy-holders’ victims, the administrative cost of the insurance policies, and estimates of other costs associated with the tort system but not paid directly by insurance companies.4 By Tillinghast's measure, expenditures in the tort system have increased greatly in the last thirty years, tripling in real terms from 1970 to 2001.


Even measured against GDP, the increase in tort expenditures is significant. Figure 1 shows tort expenditures as a percentage of GDP since 1970. From just over 1 percent of GDP in the early 1970s, tort costs nearly doubled to more than 2 percent of GDP in the late 1980s. In the late 1980s and early 1990s, Florida, California, and other states began to pass tort reform laws capping punitive damages and pain-and-suffering awards, modifying joint and several liability rules, restricting contingency fees, limiting who can be sued, and so forth (CBO 2004).5 Tort expenditures as a fraction of GDP began to decline in the 1990s, probably as a result of these reforms.
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FIGURE 1 Tort Expenditures as a Percent of GDP. Source: Tillinghast-Towers Perrin, U.S. Tort Costs: 2003 Update, Trends and Findings on the Costs of the U.S. Tort System, 2003.


A more direct measure of the growth in the tort system can be found by examining trial awards. Figure 2 graphs the mean trial award (winning cases only) by year from two of the longest datasets on tort awards, the Administrative Office of the U.S. Courts data (hereafter the Federal data) and a series put together by researchers at the RAND Corporation drawing from state courts in Cook County, Illinois and San Francisco County, California (herein after the state/RAND data). Both series are corrected for inflation by converting to Year 2000 dollars. The mean award in the Federal data is about 2.5 times as large as the mean state award. To make the trends clear, the state/RAND awards are graphed against the left axis and the Federal awards against the right axis. Both series show a dramatic increases in mean awards in the 1980s. The roots of the “tort crisis,” many observers argue, date back to the 1960s and 1970s when tort law began to move from a negligence standard to a strict liability standard as a means of increasing compensation for the injured (Priest 1991). This explanation may be correct, but, if so, the change in the standard had little effect on the size of tort awards until the mid-1980s. From 1980 to 1990 the mean inflation-adjusted award increased by an average of 8.2 percent a year in the state data and by an average of 17.4 percent a year in the Federal data.


Most cases do not go to trial. Because trials are just the tip of the litigation iceberg, some people have worried that trial data may misrepresent what has happened in the system as a whole. Unfortunately, for most disputes no information on settlements is collected. But we do have good information on settlements for medical malpractice cases in Florida since 1975 and nationally since 1990. Figure 3 shows that medical malpractice settlements increased from about $75,000 in 1980 to more than $250,000 in 1990 and declined mildly in the late 1990s. (Both figures are corrected for inflation by converting to Year 2000 dollars.) At the national level awards also increased in the 1990s, by approximately 40 percent in inflation-adjusted dollars. We emphasize that Figure 3 is the hidden part of the iceberg; these are settlements, not trial awards, and therefore are not subject to the argument that higher trial awards are due to a changing selection of cases, rather than to a more generous litigation system.


A related measure, the number of tort filings per capita, also suggests an increase in the size of the civil justice system. Figure 4 shows the number of filings per 1,000 people in sixteen states between 1975 and 2000 and the number of filings in a larger sample of thirty states from 1993 to 2002.
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FIGURE 2 State and Federal Trial Awards Are Rising (in $1000). Source: The state data are from Seabury, Pace and Reville, 2004. The Federal data are from the Administrative Office of the U.S. Courts. All awards corrected for inflation and presented in year 2000 dollars.
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FIGURE 3 Medical Malpractice Settlements Are Rising (in $1000). Source: The Florida series is from The Florida Department of Financial Services Closed Claims File. The national series is single payment settlements from the National Practitioner Data Bank. Both series are corrected for inflation using year 2000 dollars.




For the sixteen states for which we have good data, filings increased dramatically in the mid-1980s before leveling off slowly in the 1990s. Much of this decline appears to be caused by California and Florida, which each enacted extensive tort reforms in the 1970s, but due to litigation (of course!), the reforms were not implemented until much later. The shorter series covering more states shows no decline in the 1990s, thus suggesting that while filings declined in some states, they increased in others.
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FIGURE 4 State Tort Filings Per Thousand Capita. Source: State Court Caseload Statistics produced by the National Center for the State Courts. The longer series, 1975–2000, covers 16 states: AK, CA, CO, FL, HI, ID, KS, ME, MD, MI, NC, OH, TN, TX, UT, and WA. The shorter series, 1993–2002, adds AR, AZ, CT, IN, MA, MN, MO, NV, NJ, NY, ND, OR, PR, and WI.


SUMMARY OF THE TORT “EXPLOSION”


Whether we look at expenditures, awards, settlements, or filings, the basic story is consistent: The tort system in the United States expanded significantly during the 1970s and 1980s. Whether one calls this an “explosion” or a “litigation hell,” as Newsweek did, is a matter of personal taste, but either appellation is consistent with the data showing a large and costly increase in the tort system during these two decades. In recent years, this growth has slowed. The retrenchment, however, is a likely consequence of the reform movement and not a reason to regard reform as unnecessary.


What caused the expansion in the tort system? Because this topic has occupied countless law review articles and books, we provide only a cursory sketch here (see Priest 1989 and 1991).


WHY THE EXPANSION?


Tort law traditionally covered injuries between strangers, such as those involved in an automobile accident. Injuries resulting from the interaction between individuals with a prior relationship, such as physicians and patients or workers and employers, were covered by contract law. Contract law let individuals define, prior to any accident, the terms the court would use to resolve disputes. In all other cases, historically, individuals were responsible for paying for their own injuries or received compensation from government-sponsored programs.


This division of responsibility between the tort system, contracts, and private insurance has much to recommend it. It limits the involvement of the courts to non-contractual areas; that is, to instances where one person has potentially harmed another and the parties could not have formed a contract in advance of the injury. In essence, the court's job was to decide whether the defendant was at fault (i.e., liable) and decide on the compensation scheme that the parties to the accident would have agreed to if anonymity had not prevented them from forming such a contract.


Prior to the 1960s, legal cases assigned liability for an injury by applying the negligence standard: Did the defendant exercise the care of a reasonable person under the circumstances? As recently as the early 1960s, ladder manufacturers would not have been liable for falls from ladders, doctors would not have been liable for birth defects, and diving board manufacturers would not have been liable for injuries resulting from diving (Priest 1991, p. 38).


The purview of tort law, in terms of which injuries are now potentially compensated, has changed since the 1960s. Some of the changes concern the standard of care that triggers compensation. Although some tort cases, such as those alleging medical malpractice, still use the negligence standard (albeit a much broader standard than was used before the 1960s), others, such as product-liability cases, are now generally decided using strict liability. In cases decided using a strict-liability standard, defendants are held responsible for any product-related injuries caused by a product defect, regardless of negligence. The move toward strict liability in product-liability cases and the expansion of what is considered a product defect has brought more injuries into the tort system (Viscusi 1991, p. 73).


Tort law traditionally represented a very limited form of ex-post insurance against the negligent actions of others. Compensation was triggered only by a clearly defined set of deviant actions. Since the 1960s, tort's function has shifted implicitly from punishing negligent actors (with the aim of deterring future injuries) to mandating that producers, in effect, bundle their product with a peculiar form of insurance. Potential litigants are also limited in their ability to avoid tort liability. Court decisions have held that a producer must compensate consumers for all losses resulting from a product without regard to what the parties had specified in advance. By the 1970s, all the legal elements were in place to expand the number of injuries that would end up in the tort system.


Although it is difficult to measure, the changes in legal standards seem to have been accompanied by a greater willingness of the courts to consider claims that previously would have been thought laughable. Jason Love is a good humorist and when he drew this cartoon shortly after the infamous hot-coffee case6 in August of 1994, his audience probably laughed. Imagine, someone suing McDonald's for obesity! Today such a possibility is no joke. Suits against fast food companies are now common (e.g., Pelman v. McDonald's; see also Bradford 2003, and the website of obseity lawyer, John Banzhaf, http://banzhaf.net/obesitylinks).


[image: images]


FIGURE 5 Jason Love Cartoon, 1994.


THE COST AND BENEFITS OF THE TORT SYSTEM


The tort system has grown significantly in size and cost over the past decades. But we should not assume that the expansion is necessarily to be decried. We also spend more on health care and more on video games than we did in years past, but neither development is a problem if we receive value for money. Similarly, if the civil justice system works well, then greater use of the system may be a net benefit.


The tort system has two primary functions: It compensates the injured, and it deters injurers. How well does the system perform these two functions? We begin by examining the issue of compensation. An interesting indication—and perhaps an indictment of the tort system—comes from the September 11 Victim Compensation Fund. Congress created the fund to avoid tort law, and nearly every family of a person killed in the 9/11 attacks chose to participate in the fund, voluntarily giving up their rights under tort law. Of course, the 9/11 fund was a response to a unique event. We do not know whether future disasters, man-made or otherwise, will lead to the creation of similar funds. Similar funds have been created, however, for those few children injured by pediatric vaccines. Some states now have no-fault auto insurance. Workers’ compensation, basically no-fault accident insurance for on-the-job accidents, has long been a staple of the American workplace. Why would anyone want to give up their right to sue? The primary motivation behind these reforms is the large administrative costs of the tort system: lawyer fees and other expenses push administrative costs to 54 percent of benefits (Tillinghast-Towers Perrin 2003; Economic Report of the President 2004; Hensler 1991). No-fault systems have lower transaction costs and deliver payments to victims sooner than does the tort system.


THE ADMINISTRATIVE COST OF ALTERNATIVE SYSTEMS


More generally, the tort system can be compared with other compensation systems, such as health insurance and workers’ compensation. Compensation systems can be broadly classified by what triggers compensation. Even today, the tort system is primarily fault-based; it does not compensate the injured party unless someone else was negligent or in some other way liable. But if you are injured in an accident, you want compensation whether you were hit by a drunk driver or your vehicle skidded out while you were driving alone on an empty road. As a compensation system, therefore, the fault-based tort system is defective—this is one reason why reformers in the 1960s and 1970s pushed for strict liability. Under a strict-liability standard, the injured party is paid even if the “injurer” was not negligent. But what to do with the driver who skids out on an empty road? It's simple—look for someone, anyone, who can pay. Perhaps the auto-manufacturer could (or should?) have included a better braking system? Or maybe the tires were defective? Or perhaps the local government should have better lit that section of road? Notice that the drive to adequately compensate the injured pushes against the fault aspect of tort in two ways: The idea of negligence is weakened, and the number of actors who may be considered liable is expanded and extended.


By contrast, a cause-based system is one in which the specific cause of the injury entitles an individual to compensation. The largest cause-based program in the United States is workers’ compensation, which pays for many workplace injuries regardless of whether or not the employer was negligent. Finally, loss-based systems pay compensation based simply on the claimant being injured or ill. These include private loss-based systems such as private health insurance and public systems such as Medicare.


Table 1 places the tort system in context with other systems for compensating injuries. The tort system is considerably less important to overall compensation than private, first-party health insurance companies or Medicaid and Medicare.


Tort awards and other methods of compensation overlap considerably. Studies from the mid-1970s found that 40 percent of all payments to victims made by product-liability insurers involved injured workers who were already entitled to workers’ compensation (Dewees 1996, p. 430). It is quite possible that a similar overlap exists between tort compensation and private health insurance in states that do not explicitly allow juries to consider a plaintiff's other sources of compensation when awarding damages. Nevertheless, tort cases are no more than 7 percent of annual expenditures on injuries and illness. If we include only economic damages such as lost wages and exclude noneconomic damages for pain and suffering, the number falls to 3.3 percent—a share comparable to that of the workers’ compensation system. The tort system is not the principal way in which the costs of injuries are paid. Moreover, it is important to point out that no one would rely on the tort system as their “primary insurer” to protect them against injury. The scope of tort insurance is narrow and the payout uncertain and delayed.


Although it is not one of the largest compensation systems, the tort system is one of the most costly in terms of the percentage of each dollar spent on administrative overhead. Blue Cross-Blue Shield health insurance has administrative costs that are 10 percent of the benefits it pays out; Social Security disability has administrative costs that are 8 percent of its benefits; and workers’ compensation is considered expensive at an average administrative cost that amounts to 20 percent to 21 percent of the benefits it pays. By contrast, the tort system has administrative costs of 54 percent of benefits. For every dollar paid by defendants, only 46 cents goes to the injured party. Thirty-three cents are given to the legal fees generated by plaintiffs’ lawyers and defense attorneys and 21 cents is due to other administrative overhead costs, such as the cost of distributing insurance payments.


Compensation is desirable, but the tort system is an odd horse to bear that burden. The tort system is a continually evolving jumble of fault-based and strict-liability standards that do not fit easily with the goal of low-cost compensation


The high administrative costs of the system, moreover, are probably inevitable, given that compensation comes from a specific individual or organization that will always have an incentive to contest the decision. Imagine, for example, a tort-like system for providing the funds necessary for national defense. If we needed a new airplane fleet, for example, the federal government might sue Boeing to provide it for free. Boeing would claim that Raytheon should be required to pay for the planes, and if Boeing lost the case, it would have to cover its losses by raising prices to other Boeing customers, by reducing wages or by declaring bankruptcy. The example may seem fanciful, yet this is exactly what has happened in many asbestos-liability cases (Stiglitz, Orszag, and Orszag 2002). Providing the planes through the tort system would appear to be much less efficient than simply raising the funds through general taxes and buying the planes.7 So why not provide compensation to injured parties in exactly the same way? The answer, to the extent that there is one, must be deterrence.




TABLE 1 Compensation for Injury, Illness, and Fatality in the United States (2001).A
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Social Security Administration. Annual Statistical Report on the Social Security Disability Insurance Program, 2002. 2002.


Tillinghast-Towers Perrin. U.S. Tort Costs: 2003 Update. Trends and Findings on the Costs of the U.S. Tort System. 2003.


U.S. Census Bureau. Statistical Abstract of the United States (2002). 2003.


A Denominated in billions. Used Table B-60 of 2003 ERP (page 345) for conversion to 2001 constant dollars. Adjusted for inflation using Consumer Price Index for all urban consumers; 1982–84=100.


B Tillinghast Study: 20% of $205 billion


C Tillinghast Study: 22% of 205 billion.


D Census Statistical Abstract of 2002. Chart No. 532 Excludes black lung benefits financed from general appropriations revenue. Glen King, U.S. Department of Census unpublished data for 2001.


E Census Statistical Abstract of 2002. Chart No. 510 Glen King, U.S. Department of Census unpublished data for 2001.


F Health Insurance Association of America. Source Book of Health Insurance Data (2002). Table 1.1


G American Council of Life Insurers. Life Insurance Fact Book (2002). Table 5.


H Health Insurance Association of America. Source Book of Health Insurance Data (2002). Table 4.6


I Health Insurance Association of America. Source Book of Health Insurance Data (2002). Table 4.11


J Social Security Administration. Annual Statistical Report on the Social Security Disability Insurance Program. Total Annual Benefit Payments $60 billion.


K Social Security Administration. SSI Annual Statistical Report 2001. Total Annual Benefit Payments $32 billion.




DETERRENCE


If most injuries are not paid for by the tort system, and the tort system is an expensive way of compensating victims, then why have a tort system at all? Why not rely on insurance and other forms of compensation as do other countries? The tort system makes sense only if it provides significant deterrence. Unfortunately, it appears that in areas such as product liability and medical malpractice, the tort system is not delivering large enough deterrence benefits to justify its higher administrative costs, at least given the size of the current system. For example, a study of heart patients found that state laws that capped awards in medical malpractice cases caused a reduction in expenditures on treatment but had a minimal effect on the mortality rate of the heart patients (Kessler and McClellan, 1996, 2002). In addition, the possibility of a malpractice suit induces potential defendants to take costly actions that will limit their liability exposure but may not reduce the likelihood or cost of accidents. The performance of unnecessary or low-value medical procedures, such as unwarranted caesarian births or additional tests that are not medically necessary, has been labeled “defensive medicine.”


Studies examining injury rates for consumers and workers and death rates from medical procedures and workplace injuries show no more rapid decline in the 1980s than in the 1970s, despite the increase in litigation (Priest 1989). Several studies examine the deterrence aspect of medical-malpractice liability by estimating the consequences of limitations on damage awards. These studies find little or no adverse impacts on treatment outcome (Kessler and McClellan 1991; Durby, 1999, 2001). Similarly, a study of punitive damages found no evidence that allowing such damages has an effect on environmental or safety torts relative to the four states that do not allow punitive damages (Viscusi 1998).


Comparisons of accident rates and tort expenditures across countries also do not support a strong deterrence effect. Figure 6 plots tort expenditures as a percentage of GDP against accidental death rates for 12 advanced countries. If the tort system were deterring many accidents, we would expect to see a downward sloping curve—greater tort expenditures leading to fewer accidents. Instead, what we see is a flat line—no relationship at all between expenditures and accident rates. The United States is notable only for having tort expenditures that are nearly twice as high as the average country but accident rates that are no lower than average.


Of course, many other factors can influence accident rates, so the figure doesn't prove that the tort system does not deter. But it does suggest that if we want to reduce accidents, we ought to look elsewhere than the tort system—even large changes in expenditures don't appear to produce large changes in accident rates.


Product liability and medical liability may actually reduce safety if the increases in price that result from greater liability risk reduce the purchases of safety-improving products (Rubin and Shepherd 2005). In the early 1980s, for example, pediatric vaccine developers started to be sued extensively. Figure 7 shows how a rush of lawsuits increased the price of the DPT (Diphtheria, Pertussis, Tetanus) vaccine from under $10 in 1980 to more than $150 in 1987. For various reasons, the lawsuits focused on the Pertussis portion of the DPT vaccine, so the DT vaccine was less subject to suits. Thus, the difference between the prices of the two vaccines illustrates the effect of lawsuits after controlling for other common cost factors. Almost all of the price increase of the DPT vaccine was caused by lawsuits.
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FIGURE 6 Tort Expenditures versus Accidental Deaths. Source: Tort Expenditures from Tillinghast-Towers Perrin. 2003. U.S. Tort Costs: 2003 Update. Accident Rates for Denmark, U.K., France, Switzerland, Spain, Belgium, Germany, Italy from Eurostat, 1988. Accident rates for Canada from Statistics Canada, 1998. Accident Rates for Japan, Australia from International Accident Facts, 2002. Accident Rates for United States from Statistical Abstract of the United States, 1999.
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FIGURE 7 Vaccine Litigation Caused the Price of DPT to Skyrocket. Source: Manning (1994).




Given the tremendous benefits of childhood vaccines, any policy that raised the price and reduced the quantity of vaccines available would have to show offsetting benefits on a similar scale. Thus far, such benefits have not been demonstrated. Indeed, several pharmaceutical companies left the industry, and now the United States is subject to recurring shortages of pediatric vaccines that save lives.


The tort system is not the only system for deterrence. The Federal Drug Administration (FDA), for example, operates an extensive system of pre-market regulatory review to improve the safety of pharmaceuticals and medical devices. Adding the tort system on top of the FDA may, in fact, over-deter the production of new pharmaceuticals. Other regulatory systems monitor the safety of appliances, automobiles, children's toys, and many other goods and services. As with pharmaceutical regulation, the tort system could be a good alternative to regulatory systems, but it is difficult to see why it should be an addition to regulatory systems.


Moreover, even without regulation or tort, the market provides producers of goods and services with powerful financial incentives to make their products safer, at least when the safety of their customers is at stake. Companies whose products cause injuries suffer considerable market penalties from the loss of business (Jarrell and Peltzman 1985).


Another possible reason for the lack of deterrence in medical-malpractice and product-liability cases is that the current tort system makes it hard to predict which actions will be deemed negligent. Most people on a jury and most judges understand intuitively what constitutes reckless driving, but understanding how a 20-year-old aircraft should have been built stretches the ability of most laymen.8 Furthermore, in an auto accident it is relatively easy to see that had X not done Y, the injury would not have occurred, but in a medical malpractice, it is often the case that even if X had done A, B, C, or D, instead of Y, the injury would still have occurred. Juries are not good at accurately incorporating information about background risk into their liability calculations, a problem Viscusi and Zeckhauser (2004) label the “denominator blindness effect.” Deterrence doesn't work well if juries cannot identify who should be deterred and defendants cannot predict who will be punished.


OUTLINE OF THE BOOK


In this book, we examine three of the key players in the tort system: juries, judges, and lawyers. Chapter 2 takes up the question we asked above: Does “the Bronx effect” redistribute wealth? More generally, do jury awards vary by jury characteristics such as wealth and race? We find evidence that Tom Wolfe's insight was correct—awards are much higher in counties that have high rates of black and Hispanic poverty.


The United States is one of the few remaining countries in the world to rely extensively on juries in civil cases. Should the United States move instead to a judge-dominated system? How do the average jury and the average judge compare? Comparing judge and jury behavior is more difficult than it sounds because judges and juries see different types of cases. Thus, a proper comparison must control for case composition and other factors. In Chapter 3, we find that after controlling for factors such as case composition, judges and juries differ much less than is commonly believed. Perhaps it is not surprising that the problems in the current system can't be laid solely at the feet of juries. It was judges and lawyers, not juries, who drove the changes in the law that expanded the tort system.


Even if we thought that judges are preferable to juries, not all judges are the same. Federal judges are appointed for life, but many judges in state courts, where most tort law action occurs, are elected, and quite a few run in elections that can be just as partisan, expensive, and highly contested as Congressional elections. Where do elected judges get their campaign funds? Where do they get their votes? What effect does this judicial electoral system have on tort awards? Chapter 4 looks at how tort awards vary by judicial electoral system. We find strong evidence that partisan-elected judges redistribute awards from out-of-state companies to in-state plaintiffs and their lawyers. Perhaps judges are not immune to the same forces that can bias juries.


Chapters 2 and 4 explain why “forum shopping” among lawyers (i.e., looking for the right time and place to sue) is so common and so profitable. Jury awards are higher in regions with high minority poverty rates and higher in states with partisan-elected judges. No wonder that a state like Alabama, where it's possible to find counties with both high minority poverty rates and partisan-elected judges, has been called a “tort hell.”


Chapter 5 takes up the third major player in the tort system: lawyers. Tort reformers often blame the explosion in tort awards on lawyers and frivolous lawsuits brought on by contingency fees. It is true that the United States is one of the few countries to allow lawyers to be paid with contingent fees; although, other countries like Britain and Canada appear to be moving more in favor of the U.S. system. But contingent fees have been used in the United States for more than 100 years. It seems surprising, therefore, that they should cause trouble only in the last thirty years. Restrictions on contingency fees are really restrictions on plaintiffs’ and lawyers’ freedom to contract, and restrictions on the freedom to contract often have unexpected and unintended consequences. Chapter 5 looks at one such unintended consequence: restrictions on contingency fees encourage lawyers to take on cases without regard to the quality of the cases. In one sense, therefore, restrictions on contingency fees have increased the number of frivolous lawsuits!


Chapter 6 takes up the issue of reform. What can or should be done about the problems that we document? Are award caps a good idea? Should tort law be federalized? Should we abandon tort law altogether? Unfortunately, it's easier to study how the current system operates than to design new systems, but empirical research does offer some guidance as to what has worked in the past and what might work in the future.
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