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Preface





  We are not who we seem to be. Not even close. Central to our understanding of human experience is an unswerving conviction in a mind that puts us in control and allows us to choose and will our way through life. Despite this deep-seated universal belief, rigorous attempts to prove it have met with surprising failure.




  In the 1930s-50s the innovative American-Canadian neurosurgeon Wilder Penfield greatly expanded the scope of brain surgery with a remarkable series of studies on patients with various forms of epilepsy (Gilder, 1989). In addition to exploring effective treatments, Penfield was intent on finding the mind’s location in the brain. Over a period of 30 years, with the imaginative use of an electronic probe, he conducted his search on over 1,000 patients. At surgery his subjects were fully alert and without any pain. By selectively stimulating various parts of the brain, Penfield was able to elicit involuntary speech, memories, and various motor movements. Fully conscious subjects marveled at having these things happen outside their control. But in the end Penfield’s search for the mind proved fruitless. Its most critical elements––deciding, willing, and imagining––were nowhere to be found (Penfield, 1975).




  More recently this search for the mind was taken up by Francis Crick. Crick was a man of great curiosity, an intellectual heavyweight. He was also a wanderer. After a distinguished career in physics, he turned to biology and what he considered one of the two most important scientific questions: What is the physical basis of life? In his mid-thirties he collaborated with a much younger James Watson, and in a feverish race to decipher the structure of DNA––the basic unit of genes––the two men (along with a mighty assist from Rosalind Franklin) bested world famous organic chemist Linus Pauling. Their discovery garnered both men Nobel Prizes and gave birth to biotechnology.




  But it was not enough for Crick. He grew restless again and after 30 years of molecular biology left Cambridge for a new academic home at the University of California, San Diego. Using the brilliant minds around him to teach himself neuroscience, Crick set to work trying to answer the second of his two great questions, What and where is consciousness? (No one ever accused Crick of being modest in his goals.)




  How is it possible, he asked, that within a second of viewing an object we experience full color, 3-dimensional vivid sight? How do electrochemical events in the brain burst forth as something entirely different? How does light on a retina eventually become a rose? In an attempt to answer this question, Crick and his colleagues engaged in a detailed exploration of the brain’s visual system, mapping how multiple brain inputs “bind” together. But despite years spent meticulously tracking light as it made its way from the retina through nerves, neural tracks and nuclei to the visual cortex at the back of the brain and eventually to higher level associative centers, Crick failed to find what he was really looking for. The “soul” (his word for mind) remained stubbornly beyond his reach. There would be no second Nobel. Finally, in his book, The Astonishing Hypothesis, he was forced to conclude: “You, your joys and your sorrows, your memories and your ambitions, your sense of personal identity and free will are in fact no more than the behavior of a vast assembly of nerve cells… As Lewis Carroll’s Alice might have phrased it: ‘You’re nothing but a pack of neurons’” (Crick, 1994).




  Crick died at age 88 still holding to his cynical conclusion: human experience is all neurons, nothing more. But obviously there is more. Crick and Penfield’s failures to find the mind in the brain hardly mean it doesn’t exist. Although mystery remains as to how biological stuff in the brain emerges as mindful experience, it is something we vividly experience every day––unexplained but as real as anything we know. (In fact, it’s all we know.) The colors we see, the taste and smell of food, the experiences of love, anger, defeat, and triumph as well as all the things we imagine are not to be dismissed simply because scientists can’t find them in the brain.




  Still, the original question about the mind has remained unresolved. How does the electrochemical action of millions of microscopic neurons balled up in a 3-pound brain give rise to who we are and what we experience? How is it we seem free to choose our way through our lives while everything around us occurs in strictly determined, cause-and-effect fashion?




  The Deceptive Brain picks up where Crick and Penfield left off. They failed in their quest by limiting their search to a material mind, overlooking the possibility that our minds might be something entirely different. Neither of them considered the possibility of mind as an emergent phenomenon that has its own subjective reality in which human experience takes place. (More about this later. Much more.) Over eons of time, in a deceptive but highly creative maneuver, the brain has engineered a decidedly unbrain-like product: a narrative translation. Instead of the actions of neurons and electrochemical reactions, at the heart of this after-the-fact story is the self––I and me––as chief protagonist.




  While I will readily acknowledge that on first glance this conclusion seems spooky and preposterous, I can assure you it is not. In fact it is far better substantiated than the conviction each of us wakes up with every morning sensing we are free-willing entities defying basic laws of cause and effect as we willfully choose our way through life. Although details remain to be filled in, the outline of this highly counterintuitive view of human experience (based on compelling neurobehavioral science evidence) is already firmly in place. If true, this alternative version of who we are raises profound questions, particularly with respect to blame and punishment. One of the most counterintuitive implications being that no one is ever to blame for anything. Responsible, yes, but not blameworthy. If human experience is an after-the-fact orienting story where we act out fully determined decisions already made, blame and punish are misdirected, if not immoral.




  Much of the early part of this book deals with the foibles of trying to assign blame and punishment fairly and consistently. In the absence of an awareness of the illusion of choice, errors commonly made in the conduct of “justice” are understandable. But that was then; now is now. The evidence of a different reality is there for anyone to see who wants to see it.




  I have tried to rescue this subject from the tightly-held grip of philosophers and theologians where it has resided for centuries by placing it in the real-world context of criminal justice. For too long this counterintuitive view of choice and free will has been absent from discussions regarding its reform. It now deserves a seat at the table.









  
Introduction: Waning of Homo Grandiose







   God’s noblest work? Man.




  Who found it out? Man.


  

  Mark Twain







  As humans, we have proclaimed ourselves king of the hill for quite some time, but a relentless accumulation of contradictory evidence has gradually undermined this claim. The portrayal of man as the center of things––the main attraction of the universe, second only to God, of unusual intelligence and design––has been badly bludgeoned by a slow-moving series of revelations.




  Move from High to Low Rent District




  It started with the discovery that our home––earth––is not the center of things but only a lowly planet circling a second-rate sun located in a massive universe. After years of astronomical observations and mathematical calculations, the Renaissance mathematician and astronomer Copernicus made this startling finding which initially he was reluctant to divulge for fear of the outrage it might incite. Rumors had already spread across Europe before he finally published (on the same day he died in 1543) his mind-shattering discovery: the sun––not the earth––was the center of the world. Oddly enough, resistance to the idea was slow to develop. More than six decades passed before the Catholic Church took on the Copernican challenge, arguing feebly that astronomical findings were nothing more than intellectual abstractions with no real import. (An early version of fake news.) But by that time it was too late. The truth was out. In the overall scheme of things, earth—man’s home––was not what it seemed, the center of things.




  
Big Come Down





  In the middle of the 19th century, a man slated earlier to be a minister got the opportunity to travel the world as a naturalist. It was on this trip that Charles Darwin began to understand how all life evolves through a process of adaptation and selection. As Darwin would eventually conclude, humans were not a special creation but merely one of many of life’s numerous product lines. Like Copernicus, he agonized over the religious blow back he knew his radical thesis would generate. Even after 30 years of pulling together and refining his thoughts on evolution, Darwin still delayed publication. It took delivery of a short paper by Alfred Russel Wallace from halfway around the world outlining similar ideas to finally galvanize him into action. Eventually, both men were recognized, but Darwin’s elegant and exhaustive account in On the Origin of Species made his name forever synonymous with evolution and the extraordinary conclusion that if we went back long enough in time we would find a common ancestor for all life. In his book, Homo Deus: A Brief History of Tomorrow, Yuval Noah Harari illustrates the point a different way: “Just 6 million years ago,” he says, “a single female had two daughters. One became the ancestor of all chimpanzees, the other is our own grandmother.” Harari is breaking the news to us easy when he fails to mention how our line goes all the way back to single cell organisms.




  The fact that we share a variety of genes with other life forms confronts us with a host of surprising relatives. Evolutionary scientists tell us all plants, animals (including humans), and fungi (mushrooms) share a common ancestor; one who lived roughly 1.6 billion years ago. Eight to ten percent of human DNA originated in viruses! Twenty-five percent of our genes we share with rice, 61% with fruit flies. Ninety-seven percent plus of our genome is the same as that found in orangutans; close to 99% in chimpanzees (National Geographic, 2013). In the 1980s geneticists studying flies discovered a group of genes they called hox genes, which served as an instruction manual for how to assemble the various parts: head, legs, wings, and so on. The surprise in the scientific community was matched only by a subsequent discovery of these identical hox genes doing the same thing in mice. Subsequently, a string of similar studies forced a stunning conclusion: “... the basic body plan of all animals had been worked out in the genome of a long-extinct ancestor that lived more than 600 million years before and had been preserved ever since in its descendants (and that includes me and you)” (Ridley, 2004). It’s all quite disturbing for proponents of human exceptionalism.




  Code Deciphered




  All we now know about genes we owe to an unassuming, chronically anxious man who on trips to visit the sick or dying was so stressed he sometimes took to bed. Gregor Mendel was an Austrian monk who sought out quiet places perfect for gardening (Henig, 2000). But it wasn’t an interest in food production that drove him. He wanted to know why common peas change in character from one crop to the next. With this objective in mind, he planted thousands of pea plants (including numerous varietals) in the monastery garden of St. Thomas’ Abbey and then meticulously took notes on seven different traits: seed shape, flower color, seed coat tint, pod shape, unripe pod color, flower location and plant height. Based on six years of observation Mendel puzzled his way through how these different traits were inherited. He saw how they passed from parent plants to their offspring in predictable fashion and how certain ones would even skip a generation before reappearing. He worked out how some were dominant in their inheritance pattern while others were recessive.




  It took a while for anyone to notice. After Mendel published his findings with little fanfare, it took more than 30 years before they were rediscovered in 1900 (Mendel had been dead for 16 years). The discipline of genetics was born. His meticulous studies opened the door to an understanding of how human behavior commonly perceived as emanating mainly from self-willed action was in fact hugely affected by genes. (It would take half a century for James Watson, Francis Crick and Rosalind Franklin to work out the precise chemical structure of genes and open the door to modern genetic research.) Today, it’s not uncommon for studies of various human behaviors and traits to show 40% or higher directly related to genetics. One study from the Minnesota Center for Twin & Family Research explored the causes of happiness. What they found was unexpected. While a number of factors such as educational level, family income, marital status, and religious commitment contributed less than 3% each, genetics accounted for a whopping 44-52% (Lykken, 2018).




  Mind Under the Microscope




  Coming from an entirely different place, at the turn of the century, the Austrian neurologist Sigmund Freud became convinced that impulses and motives beyond our conscious awareness and control explained much of human behavior. For Freud the pervasive human claim of being captain of one’s fate was pure fantasy. Eventually, he would lose his way in the “weeds” of convoluted psychoanalytic assertions, more circular than helpful, but his basic contention survived: just below the surface humans are more like other animals than different, driven by powerful unconscious factors (Storr, 1989).




  Freud was followed by others who identified further constraints on human “freedom.” B.F. Skinner, a behavioral psychologist as well as a novelist and social philosopher, took an entirely different tact. What you couldn’t see or measure––such as the unconscious––was not important, he insisted. Understanding human experience was simply a matter of observing behavior and watching to see what encouraged it and what suppressed it. At its core, human behavior was the product of rewards and punishments. Life was filled with M&M’s and switches. Enough said. In his most famous book, Beyond Freedom & Dignity, Skinner put it this way: “As a science of behavior adopts the strategy of physics and biology, the autonomous agent to which behavior has traditionally been attributed is replaced by the environment––the environment in which the species evolved and in which the behavior of the individual is shaped and maintained.”




  Other social scientists emphasized different “invisible” influences exerted by social and economic environments. Karl Marx, the father of communism, and Émile Durkheim, the famous French sociologist, both recognized the destructive effects of divisions of labor and economic inequities. The Austrian zoologist and ethnologist, Konrad Lorenz, known best for his description of parental imprinting in birds, saw aggression as one of the most powerful innate impulses throughout the animal world and claimed humans were no exception. Lorenz lived to see two horrendous world wars that seemed to validate his theory.




  More recently, social psychologists have demonstrated the power of groups (group think) over our decision making. Studies show we perceive lines of obviously different lengths as being the same when others say it’s so and routinely distort new information through the lens of what we have previously believed (confirmation bias). Faced with massive amounts of data flooding our lives through social media we grow susceptible to oversimplified explanations designed to influence our opinions (Kahneman, 2011). Recent experience with “fake news” drives home the point. Our image of independent minds meticulously distinguishing truth from fiction for ourselves has undergone a notable tarnishing. In truth we are far more susceptible to outside influences than we think.




  
A Man and Three Women: Blurring the Boundaries





  Louis Leakey’s career as a paleontologist was sensational. His work excavating the Olduvai Gorge in Tanzania produced remarkable finds including the discovery of Homo Habilis, a primate forerunner of modern man. But equally important was his sponsorship of two unlikely young women who went on to do courageous and exceptional work exploring face to face our close relatives, chimpanzees and gorillas.




  Jane Goodall left her British school when she was 18 and took work as a secretary, but secretly she dreamed of going to Africa. In 1957 she visited a friend in the Kenyan Highlands and on a lark called Louis Leakey. Surprisingly, it turned out she had developed quite an interest in chimpanzees and asked if she might meet him. Something in the inexperienced Goodall inspired Leakey’s trust. He sent her to London for an intensive course in primate behavior and then raised funds for her to go to the Gombe Stream National Park in Tanzania, accompanied by her mother (at the time a Park requirement). The rest is incredible history.




  Through persistence and courage, Goodall earned the trust of a troop of chimps. Eventually she was joined by her new husband, Hugo van Lawick, a premier naturalist photographer. Together they chronicled the lives of chimps as it had never been done before. At a time when humans were still considered unique because of their ability to use tools, Goodall was the first to show this was not true when she recorded chimps breaking twigs off trees, stripping them of leaves, and using them to extract termites for food. She also captured in great detail the workings of a chimp community; the social support, hugs, kisses, grooming, and later the darker side of group violence––all of which showed striking similarities to humans (Goodall, 1988).




  Leakey also sponsored Dian Fossey. They met after she had taken out a sizeable bank loan to go on an African safari to view mountain gorillas. When she arrived at Olduvai Gorge, Leakey agreed to sponsor her to study these same gorillas in the wild, at the time seemingly on their way to extinction. (Before she left, Leakey insisted Fossey have her appendix out to eliminate the risk of appendicitis when she was isolated in the African jungle.) Shortly afterwards Fossey took up residence in a remote Volcanoes National Park (Rwanda) mountain cabin from which she trekked in to live among gorillas.




  In contrast to the public image of King Kong, the impression of gorillas Fossey chronicled was one of curious and affectionate social beings. In a 1971 video, she recorded her favorite, a young male gorilla exploring himself in a mirror as “he began to twist his head back and forth like a teenager primping for the prom” (Strochlic, 2017). In a highly-charged political atmosphere, Fossey fought to protect her gorillas until her luck finally ran out. Tragically, she was murdered in her cabin, December 26, 1985 (Bouton, 1983). The crime was never solved.




  Later, following in the footsteps of these two pioneering women primate researchers, Susan Savage-Rumbaugh, psychologist and primatologist, working up close and personal with two bonobos, made a discovery that led to the design of a remarkable research center outside Des Moines, Iowa. There are no cages in this 18-room compound where bonobos live in rooms connected by corridors and hydraulic doors they can open themselves. The compound includes a music room with drums and keyboard. There are blackboards with chalk and a greenhouse supplied with bananas and sugarcane. Woven through the compound is a pervasive emphasis on the bonobo residents caring for themselves. Included is a custom-designed kitchen, a snack room with vending machines and a television with DVDs. But by far the most surprising feature are the touchscreen keyboards containing more than 300 pictorial symbols (for English words) located in each room which allow the bonobos to communicate with their human caretakers.




  Based on her extensive experience and research Savage-Rumbaugh concluded that despite the pervasive belief that only humans can use language she “just happened to find out it wasn’t true” (Stern, 2020).




  Goodall, Fossey, and Savage-Rumbaugh have given us undeniable evidence that our primate cousins are far more human-like than what had been long assumed. One more blow to human exceptionalism.




  No More Brightest Kid on the Block




  Automata were the forerunners of modern artificial intelligence and robots. In the golden age of Persia (15th century)—a period of great discovery, too often neglected––the three Banu Musa brothers published The Book of Ingenious Devices filled with intriguing mechanical creations (Ford, 2015). What they left out was their own extraordinary programmable device. The Instrument Which Plays by Itself was a water-powered organ whose notes were produced by a “pinned” cylinder barrel with small teeth-like projections tripping a series of levers that opened and closed the organ pipes. A thousand years before the first computers, the brothers created a vinyl record with music embedded in a rotating wax-covered drum for playback on a self-playing instrument. They called it “cutting” a melody. The organ could be preset to perform a variety of melodies. For an extra touch of mystery the brothers came up with a way of encasing the instrument in a human-like automaton to give the illusion that it was doing the playing. But as ingenious as the Persian automata were, they retained a distinctly mechanical appearance.




  AI and Robotics




  This all changed in the second half of the last century when challenges to the concept of “homo grandiose” arose in the form of sophisticated computers, artificial intelligence, and robots. The speed of these advances has been breathtaking. We now have artificial intelligence supporting doctors, robots performing surgery, cars driving themselves, voices (Siri, Echo, Alexa, etc.) informing us from our cell phones and executing household directions. In 2005 a self-driving vehicle completed a grueling desert off-road course designed to challenge autonomous cars (TIME, 2017). Now a future of self-driving cars is assumed.




  An IBM computer––Deep Blue––beat world chess champion Russian Gary Kasparov, only to be superseded by the question-answering computer, Watson, which handily vanquished two long-running Jeopardy! champions. Watson has now become a consultant to numerous enterprises, most notably medicine where its analytic abilities exceed medical experts. A Google AI program diagnoses more than 50 eye diseases better than many clinical experts (Susskind, 2020).




  IBM’s latest “brainiac” has been tagged Project Debater. Recently in a live San Francisco debate against two skilled human debaters (questions dealt with the advisability of government’s subsidizing space exploration and the worthiness of telemedicine) AI held its own. Each side gave a four-minute introduction, a four-minute rebuttal, and a two-minute closing statement. According to a crowd of journalists, Project Debater, while slightly outscored in the first debate, came out the winner on the telemedicine question and even managed a passable joke in the process. When the opposing debater emphasized the importance of “the human touch,” Debater quipped: “I am a true believer in the power of technology, as I should be” (Bohn, 2018).




  The challenges to human intelligence keep rolling in. Google’s machine, AlphaGo (developed by London-based DeepMind) defeated Fan Hui, a champion player of the ancient board game of GO, five games to none! In this 2016 match up AlphaGo’s training consisted of reviewing thousands of previous contests. One year later a newer version (AlphaGo Zero)––given only the rules of Go without access to any previous contests––achieved world class proficiency in a single day. This same self-teaching machine attained Kasparov-level chess competence in a matter of hours (Rees, 2018).




  Aero Researchers at FACEBOOK, using a neural network architecture modeled on the brain, created a program capable of recognizing faces with 97% accuracy. In January 2017, Libratus, a computer program designed at Carnegie Mellon––beat four of the world’s best players in poker (Texas Hold ’Em), and in early 2018 two AI reading systems developed by Alibaba and Microsoft triumphed in head-to-head contests against educated humans. On a reading comprehension test developed by Stanford (SQUAD) scores were close, but both AI systems bested their human counterparts (USA Today, 2018).




  It’s hard to ignore the “human-like” quality of many newly-created software productions. Take for example StatsMonkey. Without human assistance this program analyzes data from a particular sporting event and then with lightning speed composes an attention-grabbing “reporter-like” story highlighting the most decisive plays and players. This amazing piece of software has given birth to a whole new company, Narrative Science, churning out news stories for many top media outlets passed off as regular reporter creations (Ford, 2015). In February 2019, the nonprofit Open AI announced a new AI system so good at composing text the developers have refused to release it due to its extraordinary potential abuse. Reportedly, this system can compose intelligent-sounding responses to mere prompts and can compose convincing fantasy prose and fake celebrity news.




  Although still early in its development, robotics is already breathing down the neck of human performance. Twenty years of Japanese research has produced what is called the Hybrid Assistive Limb (HAL), a battery-powered “hard” exoskeleton suit outfitted with numerous sensors. When a person with mobility problems puts it on, simply thinking about standing or walking triggers brain impulses that turn on powerful motors to provide mechanical assistance which allows the person to walk.




  A California start-up––Momentum Machines, Inc.––is working on the total automation of a gourmet hamburger shop. The machine does it all: shapes the patties, grills them to order, toasts the bun, slices the added ingredients (lettuce, tomato, pickles, etc.). All of this only after a specific order has been placed. The burgers come out individually customized and completely assembled. Describing the ultimate objective, the co-founder of the company says: “Our device isn’t meant to make employees more efficient. It’s meant to completely obviate them.”




  Currently, machines that learn are giving AI researchers insights into how the mind evolves (Kwon, 2018). Not long before he died, Richard Feynman wrapped up a stellar career in theoretical physics with this conclusion: “What I cannot understand, I cannot create.” In a book entitled, Exploring Robotic Minds, Jun Tani turns the idea around: “I can understand,” he argues, “what I can create.” He insists the best way to understand the human mind is to make one (Tani, 2017). The way the field is progressing, it seems within the realm of possibility.




  David Levy, an AI expert and author of Love + Sex with Robots: The Evolution of Human-Robot Relationships, claims if you think of Siri (of smartphone fame) as the future of robots, you are lowballing. He predicts the evolution of the intellectual and emotional capacities of robots will be astounding. “They will look like humans (or however we want them to look). They will be more creative than most creative humans. They will be able to conduct conversations with us on any subject, at any desired level of intellect and knowledge, in any language, and any desired voice––male, female, young, old, dull, sexy. The robots of the mid-twenty-first century will also possess human-like or superhuman-like consciousness and emotions” (Levy, 2007).




  Ten years ago, inventor and author, Ray Kurzweil, pointed out how the ratings of the best chess computers were improving by 45 points a year while the skill of the best human players remained relatively unchanged. Based on this trend, he made what at the time appeared an outlandish prediction when he identified 1998 as the year when a computer would triumph over a chess champion. As it turned out, he was off by one year. In his best-selling book, The Age of Spiritual Machines, Kurzweil states human and computer intelligence will be virtually equal by the third decade of this millennium at about the same time learning machines begin to take on human characteristics. “The machines will convince us that they are conscious, that they have their own agenda worthy of our respect. We will come to believe that they are conscious much as we believe that of each other. More so than with our animal friends, we will empathize with their feelings and opinions. They will embody human qualities and will claim to be human. And we’ll believe them.” Kurzweil is convinced, these advanced machines will experience a sense of willful self-determination (Kurzweil, 1999).




  As to the darker side of AI, a recently developed political tool known as deepfake is a product of advanced machine learning. It makes possible the creation of realer-than-real appearing videos of anyone––including celebrities, politicians, and other powerfully influential persons––in which the person appears to say outrageously fake statements. Even more disturbing, this deepfake technology is in its infancy. What’s to come likely will be even more disturbing. Not the kind of thing we want to see in an increasingly polarized society.




  Building as it has for centuries, the slow-moving assault on human exceptionalism is accelerating. Scientists have constructed a “24-hour clock” of earth’s history. Starting with its birth approximately 4.5 billion years ago (12 midnight), elemental life doesn’t appear until about 4:00 o’clock in the morning. All other forms of life from simple to the most complex roll out through the rest of the day and evening until humans finally arrive on the scene just before midnight at 11:59! Humbling. We are definitely new kids on the block, part of a history that strongly suggests we will be superseded.




  What’s Left?




  All of this brings us to the subject of free will. Despite the relentless erosion of human exceptionalism, one characteristic has remained largely unchallenged: self-agency by which we choose and will our way through life. Reputedly, this unique human capacity allows us to rise above other influences and freely select what actions we take or don’t take.




  Although this is a deeply ingrained belief, making the logical case for it has always been a tough intellectual slog. In fact we believe it not so much as a matter of logic and evidence but more due to the vividness of our own personal experiences. We decide we want a coffee, tea, or juice. We get up and get it, all so obviously under our control. Open and shut case. Short of being coerced, we never doubt we are free agents. It’s just the way things are. Something we don’t question. We know it’s true because we experience it as true every waking hour of our lives.




  But neurobehavioral science evidence is accumulating that strongly suggests we may be deluding ourselves. The late Tom Wolfe, chronicler extraordinaire of the shifting tides of the human condition, summed it up this way: “... the notion of a self who exercises discipline, postpones gratification, curbs the sexual appetite, stops short of aggression and criminal behavior––a self who can become more intelligent and lift itself to the very peaks of life by its own bootstraps through study, practice, perseverance, and refusal to give up in the face of great odds––this old-fashioned notion (what’s a bootstrap, for God’s sake?) of success through enterprise and true grit is already slipping away...” (Wolfe, 1997). The role of free will––previously debated mainly by philosophers and theologians––is now getting wider attention. Its validity or lack thereof has far-reaching implications particularly for how we treat rule breakers and criminals, and that is why it has become a concern for the nascent discipline of neurolaw (Petoft, 2015; Greene, 2004).




  If we put aside our experience for a moment and drill down on the idea itself that we choose and free will ourselves through life, it seems out of sync with everything else around us. For it to be true we have to believe in an entity––a genii-like agent––residing somewhere inside us that routinely acts spontaneously (magically) as it chooses and wills itself spontaneously into action in defiance of the basic laws of cause and effect.




  This is not the way the world around us works. Clocks don’t magically intuit time, electrical appliances don’t work spontaneously without being plugged in or having a battery supply, wars don’t happen by chance, crops don’t spring up on their own without planting, and high tides don’t occur randomly. Contrary to the bedrock conviction we all hold that we somehow are different, there simply is no proof of such.




  Strictly as a matter of logic, the case for free will requires heavy lifting. Some free will doubters attempt to split the difference. In philosophy circles their position is called compatibilism (compatible with free will and determinism). But their efforts seem little more than overly convoluted attempts to deny the obvious. In his book, Free Will, Sam Harris, a neuroscientist and philosopher, puts it this way: “Compatibilists have produced a vast literature in an effort to finesse the problem. More than in any other area of academic philosophy, the results resemble theology” (Harris, 2012). Nuclear physicist Alan Scottcharacterizes compatibilism as a failed effort to have it both ways (Scott, 2018). Reading over various versions of compatibilism, one senses a strong resistance to relinquish the idea of free will for fear it will open the door to hedonistic and unbridled antisocial behavior. Since in the absence of free will, no one could be held responsible, anarchy would be a certainty (Klemm, 2014). But as we shall see later, this is an unnecessary assumption as long as you retain responsibility. (Blameless responsibility is a subject we will go into later in considerable detail.)




  Despite the almost universal acceptance of free will, there is a long list of unflinching dissenters even before neurobehavioral science entered the picture. Philosopher Baruch Spinoza rejected the idea with a surprisingly modern explanation for why the conviction persists. “Men are mistaken,” he asserted, “in thinking themselves free; their opinion is made up of consciousness of their own actions and ignorance of the causes by which they are determined” (Spinoza, 1992). The 19th century British biologist Thomas Huxley categorically denounced free will this way: “... the feeling we call volition is not the cause of a voluntary act, but the symbol of that state of the brain which is the immediate cause of that act” (Huxley, 1894/1911). In his satirical, science fiction novel, Slaughterhouse-Five, Kurt Vonnegut portrayed one of his other-planet characters trying to understand this strange idea. “If I hadn’t spent so much time studying Earthlings... I wouldn’t have any idea what was meant by free will,” he explains. “I’ve visited 31 inhabited planets in the universe, and I have studied reports on 100 more. Only on earth is there any talk of free will” (Vonnegut, 2009). The discoverer of relativity, Albert Einstein, left no room for doubt as to where he stood on the question when he addressed a German Spinoza Society meeting in 1932: “... human beings in their thinking, feeling and acting are not free, but are as causally bound as the stars in their motions” (Einstein, 1932). Later Einstein was even more blunt in his book, My Credo. “I do not believe in freedom of the will,” he asserted, explaining how the philosopher Schopenhauer had it right when he said: “Man can do what he wants, but he cannot will what he wills” (Einstein, 1932).




  Where We Are Headed




  This last come down—the questioning of the human ability to freely consider options, deliberate, choose and then act––informs the rest of this book, but we start in the next chapter––Rule Breakers and Blame––with a consideration of the confusion the free will assumption has produced with respect to how we apply blame and punishment. In our minds it’s a straightforward proposition: assuming we truly are captains of our own fates, willfully choosing our way through life, if we opt to break rules we are fully blameworthy. This deeply ingrained human conviction provides the foundational justification for our approach to criminal justice. Chapter 2, Getting Blame Right, considers the difficulties encountered trying to assign blame consistently and fairly, the enduring practice of scapegoating, and the critical distinction between blame and responsibility. Two Lives (Chapter 3) graphically illustrates the complexity of traditional blame assignment by recounting the different fates of two cold-blooded murderers––Karla Faye Tucker and Nathan Leopold––and the criminal justice awkwardness of reform. In Chapter 4, The Devil Made Me Do It and Other Defenses, we take a look at the close-guarded defenses against blame, starting with insanity. Chapter 5, The Scourge of Massive Incarceration (some of it based on my own personal observations as a prison psychiatric consultant) provides a no-holds-barred account of the criminalizing hellholes used to inflict punishment for the sake of punishment. Chapter 6, Intricate Dance: Genes and Experience (Environment) drills down on the causes of human behavior with the main takeaway: when searching for answers to why we think, feel, and act, we need look no further than the combined effect of genes and experience (environment). At Chapter 7, The Astonishing Illusion, we arrive at what we have been building toward from the start. As revealed by neurobehavioral science, the self as it turns out only has the appearance of being a choice-making action figure. In fact it is the chief protagonist in an illusionary after-the-fact summarizing narrative and in so being is beyond blame. Deep Story Telling and the Self (Chapter 8) further elaborates the illusionary self in its role as central character in the life stories that dominate human experience. Chapter 9, Relocating Evil, reconsiders our traditional view of evil as residing within the person and instead makes the case for relocating it outside the person in the actual causes and evil acts themselves. Chapter 10, Blameless Justice, lays out a radical alternative approach to criminal justice based on blameless responsibility absent punishment-for-the-sake-of punishment. Finally, Chapter 11, Conclusion, provides a summarizing overview of the illusionary self and the misguided approach to blame and punishment it inspires, the need for rethinking evil, and an alternative view of blameless criminal justice.




  Although there’s nothing overly technical about this book, it does explore a mind-bending concept or two. My promise is this: what you are about to read will be provocative, intriguing, and thought-provoking. Its main thesis––though seemingly outrageous at the start––by the end of the book will become a much more acceptable proposition; one that––whether you agree or not––will leave you thinking long after you finish. In the next chapter we turn to rule breakers and the blame we falsely assign them.
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