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“This book provides much-needed analysis of why America’s targeted killing program is illegal, immoral and unwise.”
—from the foreword by Archbishop Desmond Tutu

“Armed unmanned drones have radically reduced the practical constraints on the use of force, and in so doing present challenging legal, political and moral issues. This hard-hitting collection offers multiple critiques of drone targeting, raising—if not resolving—many of the questions that must be asked as nations increasingly develop and deploy unarmed drones as a security tool.” 
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FOREWORD

Archbishop Desmond Tutu

A terrible thing happened on September 11, 2001, when 19 men committed suicide and took 3,000 innocents with them. That was a crime against humanity. People around the world expressed solidarity with Americans. We have all suffered painful repercussions since that awful day.

After the United States and its coalition partners invaded Afghanistan, hundreds of men were taken prisoner, most of them innocent of any terrorist activity, and sent to Guantánamo. There they have been detained indefinitely with no charges, much like what the apartheid government did in South Africa. Guantánamo has become the symbol of American hypocrisy on human rights. Unknown numbers of men have been tortured there, as well as in Iraq, Afghanistan, and the secret CIA black sites. George W. Bush and Tony Blair, claiming that Saddam Hussein had weapons of mass destruction, invaded Iraq. It was a lie and they knew it. Many people were killed, wounded, and tortured.

But different standards are applied to leaders in the West and those in Africa. Although Bush and Blair committed war crimes, by starting an unnecessary and deadly war, only African leaders have been tried in the International Criminal Court.

The “war on terror” continues. Unfortunately, Barack Obama has failed to close Guantánamo and his government is trying men in the military commissions with a reduced level of due process. And Obama’s drones have been killing thousands of people with no due process at all.

When it was revealed that the Obama government might kill American citizens on US soil, many people in the United States called for a special court so that judges could rule on those decisions. But the outrage they expressed was limited to the killing of Americans. Thus, I wrote in the New York Times:

Do the United States and its people really want to tell those of us who live in the
rest of the world that our lives are not of the same value as yours? That President
Obama can sign off on a decision to kill us with less worry about judicial
scrutiny than if the target is an American? Would your Supreme Court really
want to tell humankind that we, like the slave Dred Scott in the 19th century, are
not as human as you are? I cannot believe it.

I used to say of apartheid that it dehumanized its perpetrators as much as, if not more than, its victims. Your response as a society to Osama bin Laden and his followers threatens to undermine your moral standards and your humanity.

There is a Xhosa word, Ubuntu. It means human beings need each other in order to survive and thrive. Ubuntu is the essence of being human. We are all interrelated. We cannot exist in isolation. Our well-being depends on our interconnectedness, our relationships with other people. When anyone is diminished, we are all diminished. When anyone is humiliated, or tortured, or killed by a drone, we are all harmed.

The system of apartheid in South Africa was based upon hatred of the other.
In order to maintain the vast inequality and injustice, those in power objectified
all black people. Nazi propaganda likewise objectified all Jewish people. Anti-Japanese prejudice led to the internment of thousands during World War II.
Racism is evil. When we dehumanize our enemies, it becomes more palatable
to mistreat and kill them. But when this happens, both the perpetrator and the
victim suffer. We are all God’s children—the Africans, the Whites, the Christians,
the Arabs and the Muslims. None of us is better than any other. The torch of
freedom does not burn only for Americans.

American college students demonstrated Ubuntu in the 1980s when they boycotted their classes to protest apartheid by opposing US investment in South Africa. Black South Africans were moved by the actions of the students, who took on our struggle as their own. During the 1950s and 1960s, Americans had marched and many gave their lives during the US civil rights movement. And in the 1960s and 1970s, other college students joined Americans from all walks of life in protesting the Vietnam War. They were all participating in Ubuntu. Not all Americans place US lives over others who are killed by drones. The day after my letter was published in the Times, nine people, including a Catholic priest and Catholic workers, peacefully blocked the entrance to the Hancock Field Air National Guard Base in upstate New York. They were demonstrating against the hub for the Reaper drones that have killed people in Pakistan and Afghanistan. The protesters issued this statement:

“We come to Hancock Airfield, home of the National Reaper Drone Maintenance and Training Center, this Ash Wednesday to remember the victims of drone strikes and to ask God’s forgiveness for the killing of other human beings, most especially children.”

Barack Obama won the Nobel Peace Prize. I have said, and I continue to say, “Become what you are.” Become a peacemaker.

This book provides much-needed analysis of why America’s targeted killing program is illegal, immoral, and unwise.


1•INTRODUCTION

A FRIGHTENING NEW WAY OF WAR

Marjorie Cohn

In his 2009 acceptance speech for the Nobel Peace Prize, President Barack Obama declared, “Where force is necessary, we have a moral and strategic interest in binding ourselves to certain rules of conduct. And even as we confront a vicious adversary that abides by no rules, I believe the United States of America must remain a standard bearer in the conduct of war.”1 By the time Obama accepted the award, one year into his presidency, he had ordered more drone strikes than George W. Bush had authorized during his two presidential terms.2

The Bush administration detained and tortured suspected terrorists.3 The Obama administration has chosen to illegally assassinate them, often with the use of drones. The continued indefinite detention of men at Guantánamo belies Obama’s pledge two days after his first inauguration to close the prison camp there. However, Obama has added only one detainee to the Guantánamo roster. “This government has decided that instead of detaining members of al-Qaeda [at Guantánamo] they are going to kill them,” according to John Bellinger, who formulated the Bush administration’s drone policy.4

On “Terror Tuesdays,” Obama and John Brennan, Obama’s former counterterrorism adviser, now CIA director, go through the “kill list” to identify which individuals should be assassinated that week.5  The Obama administration has developed a creative method to count the civilian casualties from these assassinations. All military-age men killed in a drone strike zone are considered to be combatants “unless there is explicit intelligence posthumously proving them innocent.”6 Brennan falsely claimed in 2011 that no civilians had been killed in drone strikes in nearly a year.7

Obama orders two different types of drone attacks: personality strikes, which target “named, high-value terrorists,” and signature strikes, which target training camps and “suspicious compounds in areas controlled by militants.”8 In the signature strikes, sometimes called “crowd killings,” the Obama administration often doesn’t even know who it is killing. “But ,” write Jo Becker and Scott Shane in the New York Times, “some State Department officials have complained to the White House that the criteria used by the CIA for identifying a terrorist ‘signature’ were too lax. The joke was that when the CIA sees ‘three guys doing jumping jacks,’ the agency thinks it is a terrorist training camp, said one senior official. Men loading a truck with fertilizer could be bombmakers—but they might also be farmers, skeptics argued.”9

The Due Process Clause of the US Constitution10 requires that, before taking the life of a person off the battlefield, the government must arrest a suspect, inform him of the charges against him, and provide him with a fair trial. But like his predecessor, Obama defines virtually the entire world as a battlefield, ostensibly obviating the necessity to provide due process before execution. Moreover, in a 2012 speech, Attorney General Eric Holder drew a curious distinction between “due process” and “judicial process”: “‘Due process’ and ‘judicial process’ are not one and the same, particularly when it comes to national security,” he said. “The Constitution guarantees due process, not judicial process.”11

The Bush administration took the position that neither the criminal law nor international humanitarian law—which comes from the Hague and Geneva Conventions and governs the conduct of war—protected the targets of the “war on terror.”12 They existed in a legal “black hole.”13 Obama has apparently adopted the same position, although he has replaced the moniker “war on terror” with “war on al-Qaeda.” But “there is not a distinct entity called al-Qaeda that provides a sound basis for defining and delimiting an authorized use of military force,” according to Paul Pillar, former deputy director of the CIA’s Counterterrorism Center.14

Both administrations have justified their targeted killing policies with reference to the Authorization for the Use of Military Force (AUMF), which Congress passed a week after 9/11. It authorizes the president:

[t]o use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.15

This authorization is limited to groups and countries that supported the 9/11 attacks. Congress rejected the Bush administration’s request for open-ended military authority “to deter and preempt any future acts of terrorism or aggression against the United States.”16 But deterrence and preemption are exactly what Obama is trying to accomplish by sending robots to kill “suspected militants.” 

Obama has extended his battlefield beyond Iraq and Afghanistan to Pakistan, Yemen, Somalia, and Libya, even though the United States is not at war with those countries. US drones fly from allied bases in Saudi Arabia, Turkey, Italy, Qatar, the Philippines, and the United Arab Emirates. Expanding into West Africa, the United States has built a major drone hub in Djibouti.17

Armed drones are operated by “pilots” located thousands of miles from their targets. Before launching its payload, the drone hovers above the area. It emits a buzzing sound that terrorizes communities. “The drones were terrifying,” observed New York Times journalist David Rohde, who was captured by the Taliban in Afghanistan in 2008 and later escaped. “From the ground, it is impossible to determine who or what they are tracking as they circle overhead. The buzz of a distant propeller is a constant reminder of imminent death. Drones fire missiles that travel faster than the speed of sound. A drone’s victim never hears the missile that kills him.”18

After the drone drops a bomb on its target, a second strike often bombs people rescuing the wounded from the first strike. And frequently, a third strike targets mourners at funerals for those felled by the prior strikes. This is called a “double tap,” although it is more accurately a “triple tap.” US drones have killed children, rescuers, and funeral processions “on multiple occasions,” according to a report written by Micah Zenko for the Council on Foreign Relations (CFR).19

Obama’s administration has killed at least as many people in targeted killings as died on 9/11. But of the estimated 3,000 people killed by drones, “the vast majority were neither al-Qaeda nor Taliban leaders,” CFR reported. “Instead, most were low-level, anonymous suspected militants who were predominantly engaged in insurgent or terrorist operations against their governments, rather than in active international terrorist plots.”20

Although more than 95 percent of all non-battlefield targeted killings have been carried out by drones, the killer robots are not the only medium used to conduct targeted killings. The United States also employs Joint Special Operations Command (JSOC) to conduct raids, as well as AC-130 gunships, and cruise missiles launched offshore by air or sea.21

Drones are Obama’s weapon of choice because, unlike piloted fighter aircraft, they don’t jeopardize the lives of US pilots. There are claims that the use of drones results in fewer civilian casualties than manned bombers. However, a study based on classified military data, conducted by Larry Lewis from the Center for Naval Analyses and Sarah Holewinski of the Center for Civilians in Conflict, found that the use of drones in Afghanistan has caused ten times more civilian deaths than manned fighter aircraft.22

“In the United States, the dominant narrative about the use of drones in Pakistan is of a surgically precise and effective tool that makes the US safer by enabling ‘targeted killing’ of terrorists with minimal downsides or collateral impacts. This narrative is false,” according to the comprehensive report Living Under Drones issued by Stanford Law School and NYU Law School.23 Many killed by drones are civilians, or, in the administration’s parlance, “bug splat,” referring to the “collateral damage” estimate methodology the US military and the CIA employ.24

Targeted killing with drones is counterproductive. General Stanley McChrystal, architect of the US counterinsurgency strategy in Afghanistan, declared that drones are “hated on a visceral level” and contribute to a “perception of American arrogance.”25 Kurt Volker, former US ambassador to NATO, concurs. “Drone strikes . . . do not solve our terrorist problem,” he noted. “In fact, drone use may prolong it. Even though there is no immediate retaliation, in the long run the contributions to radicalization through drone use may put more American lives at risk.”26 Mullah Zabara, a southern tribal sheikh from Yemen, told Jeremy Scahill, “The US sees al Qaeda as terrorism, and we consider the drones terrorism. The drones are flying day and night, frightening women and children, disturbing sleeping people. This is terrorism.”27 The CFR reported a “strong correlation” in Yemen between stepped-up targeted killings since December 2009 and “heightened anger toward the United States and sympathy with or allegiance to AQAP [al-Qaeda in the Arabian Peninsula].”28

Drone strikes breed increased resentment against the United States and lead to the recruitment of more terrorists. “Drones have replaced Guantánamo as the recruiting tool of choice for militants,” according to Becker and Shane. They quoted Faisal Shahzad, who, while pleading guilty to trying to detonate a bomb in Times Square, told the judge, “When the drones hit, they don’t see children.”29 Pakistani ambassador Zamir Akram said the drone attacks are illegal and violate the sovereignty of Pakistan, “not to mention being counter-productive.” He added, “thousands of innocent people, including women and children, have been murdered in these indiscriminate attacks.”30 In May 2013, Chief Justice Dost Muhammad Khan of the High Court of Peshawar in Pakistan ruled that US drone strikes in the region were illegal.31

The Bush administration’s 2002 drone strike in Yemen that killed, among others, US citizen Ahmed Hijazi, also known as Kamal Derwish, was the first publicly confirmed US targeted killing outside a battlefield since President Gerald Ford signed a ban on political assassinations in 1976.32 “It means the rules of engagement have changed,” a former CIA official with knowledge about special operations told the Los Angeles Times after the strike in Yemen. “That would be the first time that they have started doing this kind of thing.”33 

It wouldn’t be the last. Scahill writes, “The secret war in Pakistan became largely a drone bombing campaign, described by CIA officers at the US Embassy in Islamabad as ‘boys with toys.’”34 By the end of Obama’s first year as president, he “and his new counterterrorism team would begin building the infrastructure for a formalized US assassination program,”35 Scahill added, with “an aggressive embrace of assassination as a centerpiece of US national security policy.”36 In December 2009, Admiral William McRaven, JSOC commander, authorized JSOC to carry out a “series of targeted killings” in Yemen.37

The United States uses two types of armed drones—the Predator, which cost $4.5 million each, and the Reaper, valued at $15 million; both are produced by General Atomics Aeronautical Systems of San Diego.38 The Reaper houses up to four Hellfire missiles and two 500-pound bombs. It can fly to heights of 21,000 feet for up to 22 hours. Its cameras enable the “pilots” operating the drone 7,500 miles away to see the faces of their targets on the computer screen “as the bomb hits.”39

Tom Dispatch has identified sixty bases used in US drone operations, although there could be more, as there is a “cloak of secrecy” surrounding our drone warfare program.40 The drone industry doesn’t like to refer to their killer robots as “drones” because of the negative connotation of these machines droning above communities. They prefer to call them Unmanned Aerial Vehicles (UAV) or Unmanned Aerial Systems (UAS).

Targeted killing, which “is just the death penalty without due process,” Clive Stafford Smith told the Guardian,41 is an example of American exceptionalism, reflecting the view that people in the United States are somehow superior to those in other countries. In his 2013 speech to the United Nations (UN) General Assembly, Obama stated, “Some may disagree, but I believe that America is exceptional—in part because we have shown a willingness, through the sacrifice of blood and treasure, to stand up not only for our own narrow self-interest, but for the interests of all.”42 But in addition to the US soldiers killed in Iraq and Afghanistan, hundreds of thousands of people in those countries have been killed and untold numbers wounded. And the four to six trillion dollars we spent on those wars could have been put to much better use in this country.

Time columnist Joe Klein, considered by many to be a liberal, bought into American exceptionalism in a disturbing way in a 2012 interview by Joe Scarborough on MSNBC’s Morning Joe. Scarborough observed, “You have four-year-old girls being blown to bits because we have a policy that says, ‘You know what, instead of trying to go in, take the risk, get the terrorists out of hiding . . . we’re just going to blow up everyone around them,’” and he mentioned “collateral damage.” Klein retorted, “The bottom line, in the end, is: Whose four-year-old gets killed? What we’re doing is limiting the possibility that four-year-olds here are going to get killed by indiscriminate acts of terror.”43 So it’s preferable that foreign little girls get killed in order to protect American little girls?

American exceptionalism also reared its head after the February 2013 leak of a Department of Justice (DoJ) White Paper that describes circumstances under which the President could order the targeted killing of US citizens.44 There had been little public concern in the United States about drone strikes killing people in other countries. But when it was revealed that US citizens might be targeted, Americas were outraged. This was exemplified by Senator Rand Paul’s thirteen-hour filibuster of John Brennan’s nomination for CIA director.

It is this double standard that motivated Nobel Peace Prize winner Archbishop Desmond Tutu to pen a compelling letter to the editor of the New York Times, in which he asked, “Do the United States and its people really want to tell those of us who live in the rest of the world that our lives are not of the same value as yours?”45 The archbishop elaborates on that observation in the foreword to this collection.

In May 2013, as international criticism targeted Obama’s drone policy and the continued indefinite detention at Guantánamo where detainees were starving themselves to death and military guards were violently force-feeding them, the president delivered a speech at the National Defense University.46 He explained that “the United States is at war with al-Qaeda, the Taliban, and their associated forces,” without defining who those “associated forces” are. Although he defended his use of drones and targeted killing, Obama proclaimed, “America does not take strikes when we have the ability to capture individual terrorists—our preference is always to detain, interrogate and prosecute them.” 

Obama referred to the killing of Osama bin Laden as exceptional because “capture, although our preference, was remote.” Yet it was clear when the US soldiers arrived at bin Laden’s compound that the people there were unarmed and bin Laden could have been captured. Obama admitted, “The cost to our relationship with Pakistan—and the backlash among the Pakistani public over encroachment on their territory—was so severe that we are now just beginning to rebuild this important partnership.” In view of Pakistan’s considerable arsenal of nuclear weapons, Obama took a substantial risk to our national security in breaching Pakistan’s sovereignty by his assassination operation.

The month before Obama gave his speech, McClatchy reported that the administration had been misrepresenting the types of groups and individuals it was targeting with drones in Afghanistan and Pakistan. Citing classified US intelligence reports, the McClatchy piece said that contrary to the administration’s claims that it had deployed drones only against known senior leaders of al-Qaeda and allied groups, it had in fact targeted and killed hundreds of suspected low-level Afghan, Pakistani, and “other” militants in scores of strikes in Pakistan.47 At times, “the CIA killed people who only were suspected, associated with, or who probably belonged to militant groups.” Micah Zenko, author of the CFR report cited earlier, said that McClatchy’s findings indicate the administration is “misleading the public about the scope of who can legitimately be targeted.”48

Obama’s claim of vast executive power to kill anyone he wants with no judicial involvement is precisely what the founding fathers feared when they wrote three co-equal branches of government into the Constitution to check and balance one another. It is only Congress that has the power to declare war. Indeed, Georgetown University law professor Rosa Brooks testified at a congressional hearing: “[W]hen a government claims for itself the unreviewable power to kill anyone, anywhere on earth, at any time, based on secret criteria and secret information discussed in a secret process by largely unnamed individuals, it undermines the rule of law.”49

Generals involved in the US overseas drone program are being tapped by the Department of Homeland Security (DHS) to develop and direct our domestic drone program. This is emblematic of “the increasing merger of the post-9/11 homeland security/border security complex with the military-industrial complex,” in the words of Tom Barry,50 a senior policy analyst at the Center for International Policy. 

The Pentagon is slated to spend $5.78 billion in 2013 for research and procurement of drone systems, and DHS is spending millions of dollars in contracts with drone manufacturers, including General Atomics. As Congress considers immigration reform, Senator John McCain observed that the “Border Security Economic Opportunity, and Immigration Modernization Act,” which the Senate passed, would make the US-Mexico border the “most militarized border since the fall of the Berlin Wall.”51 This raises troubling issues regarding the morality and wisdom of our national priorities.

Another disturbing issue is that the unlawful precedent the United States is setting with its use of killer drones and other forms of targeted killing not only undermines the rule of law. It also will prevent the United States from reasonably objecting when other countries that obtain drone technology develop “kill lists” of persons those countries believe represent threats to them.

In this interdisciplinary collection, human rights and political activists, policy analysts, lawyers and legal scholars, a philosopher, a journalist, and a sociologist examine different aspects of the US policy of targeted killing with drones and other methods. These contributors explore legality, morality, and geopolitical considerations, and evaluate the impact on relations between the United States and the countries affected by targeted killings. 

The book includes the documentation of civilian casualties by the leading non-governmental organization in this area; stories of civilians victimized by the drones; an analysis of the first US targeted killing lawsuit by the lawyer who brought the case, as well as a discussion of the targeted killing cases in Israel by the director of The Public Committee Against Torture (PCATI), which filed one of the lawsuits; the domestic use of drones; and the immorality of drones using just war principles. 

International legal scholar Richard Falk explains in Chapter Two why weaponized drones pose a greater threat than nuclear weapons to international law and world order. He notes that nuclear weapons have not been used since 1945 except for deterrence and coercive diplomacy as the countries of the world have established regimes of constraint on their use through arms control agreements and nonproliferation. Drones, however, are unconstrained by any system of regulation. They will likely remain unregulated as “the logic of dirty wars” continues to drive US national security policy.

In Chapter Three, policy analyst Phyllis Bennis describes assassination as central to US war strategy due to the militarization of our foreign policy. She traces the program of assassination to the post-Vietnam era “Salvador option,” in which CIA and Special Forces developed assassination teams and death squads to avoid American casualties. Moving into the modern era, Bennis details how the war strategy shifted from counterinsurgency, with large numbers of US troops, to counterterrorism and targeted killing, using drones as the preferred weapon.

Chapter Four is an article published by journalist Jane Mayer in The New Yorker in 2009. This article was the first comprehensive exposé about the Obama administration’s escalation of drone use for targeted killing. It is also one of the earliest efforts at documenting civilian casualties from the use of drones. Mayer raises the legal, political, and tactical ramifications of drone warfare and asks troubling questions about possible unintended consequences of this new weapon. 

In Chapter Five, sociology professor Tom Reifer examines America’s embrace of a global assassination program using the Joint Special Operations Command and the CIA, which he calls “a paramilitary arm of the President.” He focuses on the effects of drone strikes on persons and targeted communities, as well as the drone pilots themselves.

Political activist Medea Benjamin, in Chapter Six, humanizes the victims of lethal drone strikes, particularly in Pakistan and Yemen. She includes personal stories about some of the victims and their family members. Benjamin describes how the drones, in addition to killing many innocent people, terrorize entire populations and destroy the fabric of local communities. 

Chapter Seven is a comprehensive report by Alice K. Ross, of the Bureau of Investigative Journalism, documenting civilian casualties of the drone strikes. She underlines the critical importance of publishing contemporaneous information on all casualties, civilian or militant, in a transparent, incident-by-incident manner—even where the information might be limited due to ongoing hostilities. Without such detail, Ross writes, it is impossible to effectively challenge casualty claims by officials and for victims of drone strikes to claim compensation.

The United States’ targeted killing through the use of drones and other methods violates international and US law, human rights attorney Jeanne Mirer explains in Chapter Eight. Extrajudicial killing is not illegal in the context of a legally declared war on a battlefield. However, the United States wrongfully claims that “self-defense” gives it the right to execute anyone in any country, regardless of citizenship and regardless of the existence of a legal war. Mirer analyzes how the United States is violating International Human Rights Law and International Humanitarian Law.

In Chapter Nine, philosopher Harry van der Linden analyzes whether targeted killing by drones in non-battlefield zones can be justified on the basis of just war theory, applying traditional jus ad bellum (justice in resort to war) and jus in bello (justice in execution of war) principles. He asks if proliferation and expansion of combat drones in war will be an obstacle to initiating or executing wars in a just manner in the future, utilizing principles of “just military preparedness,” or jus ante bellum (justice before war), a new category of just war thinking. Van der Linden concludes that an international ban on weaponizing drones is morally imperative and, at a minimum, that an international treaty against autonomous lethal weapons should be adopted. 

In Chapter Ten, Center for Constitutional Rights attorney Pardiss Kebriaei discusses the first legal challenge to the US targeted killing program in Al-Aulaqi v. Obama. That case involved the Obama administration’s authorization of the targeted killing of a US citizen in Yemen. She cites the imperative for accountability, including through judicial review, and discusses the obstacles constructed by the Obama administration that have effectively precluded judicial review thus far.

PCATI executive director Ishai Menuchin, in Chapter Eleven, contrasts the discourse in Israel about the elimination of terrorists and preemptive action with the Palestinian discourse of “day-to-day acts of Israeli state-terror and repression.” He wonders how extrajudicial execution became official Israeli policy since Israel does not have the death penalty. Menuchin examines assassination petitions filed in the Israeli High Court of Justice, including the “Targeted Killing” case, PCATI v. Government of Israel, and he laments Israel’s lack of accountability.

Legal scholar John Quigley analyzes in Chapter Twelve the impact of the policy of using lethal pilotless aircraft on relations between the United States and the countries in which the affected populations are located, in the context of a history of resentment against US interventions and interference. He suggests that the policy redounds to the detriment of the United States by engendering resentment and the use of violence against the United States and its personnel. The chapter suggests that the Obama administration is aware of these risks but continues its policy in spite of them.

In Chapter Thirteen, Jay Stanley, from the ACLU, discusses policy issues surrounding the imminent arrival of domestic drones in US airspace. The main concern is privacy. Stanley asks how the technology is likely to evolve, and how the First Amendment “right to photography” interacts with serious privacy issues implicated by drones. The national discourse about drone deployment has opened up a space for privacy activists and others to create a genuine public discussion of the issue before it is widely deployed.

Finally, in Chapter Fourteen, political activist Tom Hayden places the advent of the Drone Age into a historical context of US military invasions and occupations. He discusses political and strategic considerations that animate the evolution of the military policies of President Obama, who is “in grave danger of leaving a new imperial presidency as his legacy.” Hayden advocates a transparent set of policies to rein in the use of drones and cyber warfare, while protecting democracy. 

Drones and targeted killing will not solve the problem of terrorism. “If you use the drone and the selected killings, and do nothing else on the other side, then you get rid of individuals. But the root causes are still there,” former Somali foreign minister Ismail Mahmoud “Buubaa” Hurre, told Scahill. “The root causes are not security. The root causes are political and economic.”52

A Pentagon study conducted during the Bush administration53 concluded, “Muslims do not ‘hate our freedom,’ but rather, they hate our policies.” It identified “American direct intervention in the Muslim world,” through the US’s “one sided support in favor of Israel,” support for Islamic tyrannical regimes in Egypt and Saudi Arabia, and, primarily, “the American occupation of Iraq and Afghanistan.” These policies, which are rationalized to stop terrorism, “paradoxically elevate the stature of and support for Islamic radicals.” 

Becker and Shane sounded an alarm about the ramifications of drone strikes on the future of US relations with Muslim countries. They noted, “[Obama’s] focus on strikes has made it impossible to forge, for now, the new relationship with the Muslim world that he had envisioned. Both Pakistan and Yemen are arguably less stable and more hostile to the United States than when Mr. Obama became president. Justly or not, drones have become a provocative symbol of American power, running roughshod over national sovereignty and killing innocents.”54 We ignore this admonition at our peril. Until we stop invading countries with Muslim populations, occupying their lands, torturing their people, and killing them with drones, we will never be safe from terrorism.

It is my hope that this volume will provide information that can be marshaled to halt the illegal, immoral, unwise US policy of assassination.
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WHY DRONES ARE 
MORE DANGEROUS THAN NUCLEAR
 WEAPONS

Richard Falk

THREATS TO INTERNATIONAL LAW AND WORLD ORDER

Weaponized drones are probably the most troublesome weapon added to the arsenal of war making since the atomic bomb, and from the perspective of world order, may turn out to be even more dangerous in its implications. This may seem an odd, alarmist, and inflated statement of concern. After all, the atomic bomb in its initial use showed itself capable of destroying entire cities, threatening the future of civilization, and even apocalyptically menacing the survival of the species. It changed drastically the nature of strategic warfare, and will continue to haunt the human future until the end of time. Yet, despite the irrationality and war mentality that explains the diabolical unwillingness of political leaders to work conscientiously toward the elimination of nuclear weapons, it is a weapon that has not been used in the intervening sixty-nine years since it was first unleashed on the hapless residents of Hiroshima and Nagasaki, and achieving non-use has been a constant legal, moral, and prudential priority of leaders and war planners ever since the first bomb inflicted unspeakable horror and suffering on the ill-fated Japanese who happened to be present on that day in those doomed cities.

The second-order constraints imposed over the intervening decades to avoid nuclear war, or at least to minimize the risk of its occurrence, although far from foolproof, and likely not sustainable over the long term, were at least compatible with a world order system that has evolved to serve the principal shared interests of territorial states.1 Instead of reserving this ultimate weaponry of mass destruction for battlefield advantage and military victory, nuclear weapons have been confined in their roles to deterrence and coercive diplomacy, which although unlawful, morally problematic, and militarily dubious, presupposes that the framework of major international conflict is limited to the belligerent interaction of territorial sovereign states.2

Reinforcing these constraints are the complementary adjustments achieved by way of arms control agreements and nonproliferation. Arms control based on the mutual interests of the principal nuclear weapons states, the United States and Russia, seeks increased stability by restricting the number of nuclear weapons, forgoing destabilizing innovations, and avoiding overly expensive weapons systems that do not confer any major deterrent advantage.3 In contrast to arms control, nonproliferation presupposes and reinforces the vertical dimension of world order, legitimating a dual legal structure superimposed on the juridical and horizontal notion of the equality of states. The nonproliferation regime has allowed a small, slowly expanding group of states to possess and develop nuclear weapons, and even make nuclear threats, while forbidding the remaining 186 or so states from acquiring them, or even acquiring the threshold capacity to produce nuclear weaponry.4 This nonproliferation ethos is further compromised by linkages to geopolitics, giving rise to double standards, selective enforcement, and arbitrary membership procedures, as is evident by the preventive war rationale relied upon in relation to Iraq and now Iran, and the comfort zone of silence accorded to Israel’s known, yet unacknowledged, arsenal of nuclear weapons.

This experience with nuclear weaponry tells several things about international law and world order that establish a helpful background for considering the quite different array of challenges and frightening temptations arising from the rapid evolution of military drones. First of all, the unwillingness and/or inability of dominant governments—the vertical Westphalian states—to eliminate these ultimate weapons of mass destruction and achieve a world without nuclear weapons despite their apocalyptic implications. The requisite political will has never formed, and has over time actually receded.5 There have been many explanations given for this inability to rid humanity of this Achilles’ Heel of world order, ranging from the fear of cheating, the inability to disinvent the technology, the claim of superior security when deterrence is compared to disarmament, a hedge against the emergence of an evil and suicidal enemy, an intoxicating sense of ultimate power, and the prestige that comes with belonging to the most exclusive club joining together dominant sovereign states.6

Secondly, ideas of deterrence and nonproliferation can be reconciled with the virtues and thinking that has dominated the tradition of political realism that remains descriptive of the manner in which governmental elites think and act throughout the history of state-centric world order.7 International law is not effective in regulating the strategic ambitions and behavior of stronger states, but can often be effectively imposed on the rest of states for the sake of geopolitical goals, which include systemic stability. Thirdly, the international law of war has consistently accommodated new weapons and tactics that confer significant military advantages on a sovereign state, being rationalized by invoking ‘security’ and ‘military necessity’ to move aside whatever legal and moral obstacles stand in the way.8 Fourthly, due to the pervasiveness of distrust, security is calibrated to deal with worst case or near worst case scenarios, which is itself a major cause of insecurity. These four sets of generalizations, although lacking nuance and example, provide a background understanding as to why the efforts over the centuries to regulate the recourse to war, weaponry, and the conduct of hostility have had such disappointing results, despite highly persuasive prudential and normative arguments supportive of much stricter limitations on the war system.9

CONTRADICTORY NARRATIVES: CHIAROSCURO GEOPOLITICS10

Drones, as new weapons systems responding to contemporary security threats, have a number of features that make them seem particularly difficult to regulate, given the shape of contemporary political conflict. This especially includes the threats posed by non-state actors, development of terrorist tactics that threaten the capability of even the largest states to uphold territorial security, and the inability or unwillingness of many governments to prevent their territory from being used to launch transnational terrorist attacks on even the most powerful country. From the standpoint of a state considering its military alternatives within the present global setting, drones appear particularly attractive, and the incentives for possession, development, and use are far greater than in relation to nuclear weaponry. Drones are relatively inexpensive in their current forms as compared to manned fighter aircraft, they almost totally eliminate any risk of casualties to the attacker, especially in relation to warfare against non-state actors, they have the capacity to strike with precision even the most remote and inaccessible targets, they can target accurately on the basis of reliable information gathered through the use of surveillance drones with remarkable sensing abilities, their use can be politically controlled to ensure restraint and a new version of due process that vets the appropriateness of targets in procedures of assessments carried on behind closed doors, and the casualties inflicted by drones are miniscule as compared to other methods of counterterrorist warfare. In effect, why should not the use of drones by a morally sensitive, prudent, and legitimate leadership of the sort that controls American counter-terrorist policy be endorsed rather than criticized and lamented?11

There are two contradictory narratives, with many variations for each, analyzing the essential normative (law, morality) quality of drone warfare, and its dominant recent role in implementing the tactics of targeted killing of designated persons. On one side of the dialogue are the “children of light,” who claim to be doing their very best to minimize the costs and scale of war while protecting American society against the violence of extremists whose mission is to use violence to kill as many civilians as possible. On the other side are the “children of darkness,” who are portrayed as engaged in criminal behavior of the most reprehensible kind to kill specific individuals, including American citizens, without any pretense of accountability for errors of judgment and excesses of attack. In effect, both narratives present warfare as a discretionary form of serial killing under state auspices, officially sanctioned summary executions without charges or with no explanation or accountability even when the target is an American citizen.12

The comparison of drone use with nuclear weapons is revealing in this setting, as well. There never was an attempt by any Western political leaders to endorse the civilizing role that could be enacted through threats and uses of nuclear weapons, beyond the contention, which can never be demonstrated, that their mere existence had prevented the Cold War from becoming World War III. Such a claim, to be credible at all, rested on the amoral belief that their actual use would be catastrophic for both sides, including the users, while the threat of use was justifiable to discourage risk taking and provocation by an adversary.13 In contrast, with drones, the positive case for legitimating the weaponry is associated exclusively with actual use as compared to the alternatives of conventional war tactics of aerial bombardment or ground attack. 

“CHILDREN OF LIGHT”

The children of light version of drone warfare was given canonical status by President Barack Obama’s speech delivered, appropriately enough, at the National Defense University, on May 23, 2013.14 Obama anchored his remarks on the guidance provided to the government over the course of two centuries in which the nature of war has changed dramatically on several occasions but not the constitutional framework within which war is prosecuted. In Obama’s view, the founding principles of the republic enshrined in the Constitution continue to provide authoritative and prudent guidance to political leaders, having “served as our compass through every type of change. . . . From the Civil War to our struggle against fascism, on through the long twilight struggle of the Cold War, battlefields have changed and technology has evolved. But our commitment to constitutional principles has weathered every war, and every war has come to an end.”

Against this background, Obama continues the unfortunate discourse inherited from the Bush presidency, that the 9/11 attacks initiated a war rather than constituted a massive crime. In his words, “This was a different kind of war. No armies came to our shores, and our military was not the principal target. Instead, a group of terrorists came to kill as many civilians as they could.” There is no attempt to confront the question of why this provocation might have better been treated as a crime, which would have worked against launching the disastrous pre-9/11 wars against Afghanistan and Iraq. Instead, Obama offers the bland, and rather disingenuous claim that the challenge was to “align our policies with the rule of law.”

According to Obama, the threat posed by al-Qaeda a decade ago has greatly diminished, although not disappeared, making it “the moment to ask ourselves hard questions—about the nature of today’s threats and how we should meet them.” Of course, it is revealing that the crowning achievement of this type of warfare was not a battlefield victory or territorial occupation, but the execution in 2011 of the iconic al-Qaeda leader, Osama bin Laden, in a non-combat setting that was essentially a hideaway with little operational significance in the broader counterterrorist campaign. Obama expressed this sense of accomplishment in terms of striking names from a kill list: “Today, Osama bin Laden is dead, and so are most of his top lieutenants.” This outcome is not a result, as in past wars, of military encounters, but rather a consequence of targeted killing programs.

It is in this setting that the speech turns to the controversy generated by the reliance on drones, which has increased dramatically since Obama came to the White House. He affirms in vague and abstract language that “the decisions that we are making now will define the type of nation—and world—that we leave to our children. . . . So America is at a crossroads. We must define the nature and scope of this struggle, or else it will define us.” In an effort to refocus the struggle against global terrorism, Obama offers some welcome downsizing language: “. . . we must define our effort not as a boundless ‘global war on terror,’ but rather as a series of persistent, targeted efforts to dismantle the specific networks of violent extremists that threaten America.” Yet there is no explanation offered as to why the struggles for political control in far-flung places such as Yemen, Somalia, Mali, even the Philippines should be considered combat zones from the perspective of American security. Surely, to introduce American military power in what appear to be struggles to control the internal political life of a series of countries does not create grounds in international law for recourse to war.

It is not that Obama is rhetorically insensitive to these concerns,15 but it is his steadfast unwillingness to examine the concrete realities of what is being done in the name of America that makes his rosy picture of drone warfare so disturbing and misleading. Obama asserts that “[a]s was true in previous armed conflicts, this new technology raises profound questions—about who is targeted, and why, about civilian casualties, and the risk of creating new enemies; about the legality of such strikes under US law and international law; about accountability and morality.”16 Yes, these are some of the issues, but the responses given are little better than bland evasions of the legal and moral concerns raised. The basic argument put forward is that drone warfare has been effective and legal. Both contentions are subject to severe doubts that are never addressed in concrete terms that would be appropriate if Obama really meant what he said about confronting hard questions.17

His defense of legality is typical of the overall approach. Congress gave the Executive broad, virtually unrestricted authority to use all necessary force to address the threats unleashed after the 9/11 attacks, thus satisfying domestic constitutional requirements of separation of powers. Internationally, Obama sets forth some arguments about the right of the United States to defend itself before asserting, “So this is a just war—a war waged proportionally, in last resort, and in self-defense.” It was here that he could have raised some skeptical questions about the attacks on the World Trade Center and Pentagon as being regarded as ‘acts of war’ rather than crimes of such severity as to be ‘crimes against humanity.’ There were alternatives to recourse to war accompanied by a claim of self-defense against the transnational terrorist network that al-Qaeda appeared to be that might have been explored, if not adopted, back in 2001. Such a reclassification of the security effort as of 2013 could have re-raised the fundamental question or, more modestly, de-escalated the counterterrorist undertaking from war to a fight against transnational crime. 

Obama failed to seize such an opportunity. Instead, he presented a deceptively abstract set of responses to the main public criticisms of drone warfare as concept and practice. Obama claims, despite the growing body of evidence to the contrary, that drone use is constrained by “a framework that governs our use of force against terrorists—insisting upon clear guidelines, oversight and accountability that is now codified in Presidential Policy Guidance.” 

It followed similar lines to those taken by John Brennan in a talk at the Harvard Law School a year or so earlier. Brennan was then serving as Obama’s chief counterterrorism advisor. He stressed the dedication by the US government to adherence to the rule of law and democratic values that have given American society its distinctive shape: “I’ve developed a profound appreciation for the role that our values, especially the rule of law, play in keeping our country safe.”18 Brennan, while claiming to do all that can be done to protect the American people against these threats from without and within, reassured his law school audience but in a manner that includes “adhering to the rule of law” in all undertakings, with explicit mention of “covert actions.” But what is meant here is clearly not to refrain from uses of force prohibited by international law, but only that the covert undertakings that have become so much a part of Obama’s “war on terror” do not exceed “authorities provided to us by Congress.” In a rather sly sleight of mind, Brennan identifies the rule of law only with domestic legal authority while seeming to rationalize uses of force in various foreign countries. When it comes to the relevance of international law, Brennan relies on self-serving constructions of legal reasonableness to contend that a person can be targeted if viewed as a threat even if far from the so-called hot battlefield, that is, anywhere in the world is potentially part of the legitimate war zone.19 Such a claim is deeply deceptive, as drone use in countries such as Yemen and Somalia are not only far from the hot battlefield; their conflicts are essentially entirely disconnected.

The claim of the Obama presidency is that drones target only those who pose a threat, that great care is taken to avoid collateral civilian damage, and that such a procedure produces fewer casualties and devastation than would result from prior approaches that rely on the cruder technologies of manned aircraft and boots on the ground. Obama addressed the awkward question of whether it is within this mandate to target American citizens who are acting politically while resident in a foreign country. Obama used the case of Anwar al-Aulaqi, the Islamic preacher, to justify the decision to kill him, pointing to his alleged connections with several failed attempted terrorist acts in the United States: “. . . when a US citizen goes abroad to wage war against America . . . citizenship should no more serve as a shield than a sniper shooting down on an innocent crowd should be protected from a SWAT team.”20 Yet such an explanation does not respond to critics as to why prior to the assassination no charges against al-Aulaqi were put before some sort of judicial body, allowing for a court-appointed defense, to ensure that ‘due process’ within the group deciding on targets was not just a rubber stamp for CIA and Pentagon recommendations, and certainly why there cannot be a full post-facto disclosure of evidence and rationale.21

More disturbing, because it suggests bad faith, was Obama’s failure to bring up the much more problematic drone targeting of a group of young people in a different part of Yemen from where the drone stuck Anwar al-Aulaqi. The targeted ground included Aulaqi’s sixteen-year-old son, Abdulrahman al-Aulaqi, a cousin, and five other children while they were preparing an open air barbecue on October 14, 2011, three weeks after the drone killed Abdulrahman’s father. The grandfather of Abdulrahman, an eminent Yemeni who was a former cabinet minister and university president, tells of his frustrating efforts to challenge in American courts the reliance on such hit lists and the absence of accountability even in such extreme cases.22 It is this sort of incident that highlights why the whole claim of effectiveness of drones is under such a dark cloud of incredulity. The younger al-Aulaqi seems to have been the victim of what military jargon calls a ‘signature strike,’ that is, a hit list directed not at designated individuals, but at a group that CIA or Pentagon analysts find sufficiently suspicious to justify their lethal elimination. Notably, Obama never mentioned signature strikes in his talk, much less committed the government to end such targeting. This undermines his whole claim that targeting is responsibly conducted under his personal direction and done in an extremely prudent manner that limited targets to so-called high-value individuals posing direct threats to US security and to arranging any attack so as to eliminate to the extent possible indirect damage to civilians. This whole line of rationalization is deceptive, as drone strikes, by their nature, cause deep fears to the whole community, and thus even if only the single targeted individual is killed or wounded, the impact of the strike is felt much more widely in space and for a long duration. 

There are two other matters in the Obama speech that bear mention. His central logic is one of giving priority to protecting the American people against all threats, including the homegrown ones of the sort illustrated by the Fort Hood shooting and Boston Marathon bombings, and yet he affirms that no American president should ever “deploy armed drones over US soil.”23 First of all, what if there is a protection or enforcement imperative? Secondly, there is a seeming approval given, at least tacitly, to unarmed drones, which means surveillance from the air of domestic activities. Also dubious is Obama’s way of acknowledging that American diplomats face security threats that exceed those faced by other countries, explaining that “[t]his is the price of being the world’s most powerful nation, particularly as a war of change washes over the Arab world.” Again the vague abstraction never yields to the concrete: Why are American diplomats singled out? Are there legitimate grievances against the United States, which if removed, would enhance American security even more than by making embassies into fortresses and carrying out drone attacks anywhere on the planet provided only that the president signs off? Are America’s imperial claims relevant? What about the global surveillance program disclosed in the government documents released by Edward Snowden? Again the abstractions are fine, sometimes even clarifying, on their own detached plane of discourse, unless and until compared with the concrete enactments of policies, which are enveloped in darkness, that is, deprived of light. In encouraging tones, after providing a rationale for continuing a wartime approach, Obama does observe at the end of his speech that this war “like all wars, must end. That’s what history advises, that’s what our democracy demands.” He finishes with an obligatory patriotic flourish: “That’s who the American people are—determined, and not to be messed with.” Brennan chose almost identical words in ending his Harvard Law School speech: “As a people, as a nation, we cannot—and must not—succumb to the temptation to set aside our laws and values when we face threats to our security . . . We’re better than that. We’re Americans.”24 The sad point is that the abstractions are decoys. Sadly, precisely what we have done is what Obama and Brennan say we must never do in relation to law and values.

“CHILDREN OF DARKNES”

Turning to the counter-narrative in which the reality of drone warfare is presented in an entirely different mode does not necessarily imply a total repudiation of drone warfare, but it does insist that such tactics and their current implementation are not fairly or honestly reported, and as such, cannot be readily reconciled with constitutional or international law or with prevailing moral standards. The critics of the mainstream Washington discourse can be faulted for tending to presume that there is no way to scale back reliance on drones in a manner that is sensitive to the limitations of law and morality rather than to dwell only on the abusive and dangerously dysfunctional ways in which drones have been and are being used by the US government. In other words, if the basic fallacy of the pro-drone children of light discourse is to keep the focus on an abstract level that ignores the existential challenges by the actual and potential patterns of use, the complementary fallacy of the children of darkness scenario is to limit this commentary to the concrete level that neglects the legitimate security pressures that motivate reliance on drones and their counterparts in the domain of ‘special operations’ with a lineage that can be traced back to World War II, if not earlier. An appropriate discourse on drones would involve a synthesis that combined an assessment of their utility as weapons given the sorts of conflicts that are present in today’s world and adherence to principles of law and morality that are supposed to set limits on how force is used for the sake of national and international security. As always in such an inquiry, security justifications and normative principles of law and morality should seek some sort of dynamic balance that takes account of the complexities involved. It would have been helpful if Obama had rejected the hypothesis of how to conduct a borderless war and instead defined the threat posed by political extremism as one of borderless crime. He also should have worried more about the implications of this American decision to validate its reliance on robotic approaches to conflict, especially as a precedent for others to follow.

This is undoubtedly what Dick Cheney meant when he said that for the United States to be effective in a post-9/11 world it would have to act on “the dark side.” The initial disseminators of the children of darkness discourse were actually unabashed in their embrace of this imagery and accompanying policies. Indeed, it was Cheney himself who articulated the positive rationale in a September 16, 2001, interview on Meet the Press: “We also have to work, though, sort of the dark side, if you will. We’ve got to spend time in the shadows of the intelligence world . . . That’s the world these folks operate in, and so it’s going to be vital for us to use any means at our disposal, basically, to achieve our objective.”25 What this meant in real time was reliance on torture and kill lists, and either the sidelining of legal constraints or warping them out of shape to validate policies.26 It meant reliance on “black sites” in a series of countries that would allow the CIA to operate their own secret interrogation centers, and would not raise questions. It led to ‘extraordinary rendition,’ transferring suspects to governments that would engage in torture beyond what was evidently acceptable under direct American auspices. Donald Rumsfeld’s motivations in a vast expansion of the Pentagon Special Access Program for Joint Special Operations Command (JSOC) was partly to avoid further dependence on the CIA because dark side initiatives were, in his words, being “lawyered to death.”27 When the PBS TV documentary series Frontline presented its depiction of the “war on terror” associated with the neoconservative presidency of George W. Bush in 2008, it chose the title “The Dark Side,” as did Jane Mayer in her searing critique of the tactics employed by the Cheney/Rumsfeld designers of the governmental response to 9/11.28 It is not surprising that Cheney even seemed comfortable with being cast as the personification of evil in the popular culture by way of the Star Wars character Darth Vader.29
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