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PRAISE FOR BUSINESS SOS! & RICH SIERRA, ESQ.


Being in business for over twenty years, you think you have it all figured out. This book is a great reminder that we need a great expert attorney in our corner and more importantly, we need to call on them more. One simple mistake could be detrimental to your success. I am so thankful for this book; it’s a reminder to stay in your lane and to never assume you understand the legal jargon. The cost of navigating legal matters on your own will be far less than getting a business attorney involved from the beginning. Having the peace of mind that you are entering into an arrangement and the risk it mitigates could truly be priceless. Can you afford not to?


Allison Duine


President, Intersection Online, Inc.


Business SOS! is an excellent technical-legal guide written in easy-to-understand language and perfect for aspiring and current entrepreneurs of any level. Great job Rich!


Joaquín M. Nieves


President, MultiPak Postal Service


As entrepreneurs, we are so quick and excited to get a deal done. This book has given us great practical knowledge we can actually understand and apply to our business. This book is a must read for any business owner.


When we first read this book, we had so many assumptions about how we should work with our attorney. Business SOS! made it easy for us to understand that having a lawyer who has your back can really save you from a bad decision when making a deal.


Caroline Castille and Mike Sierra


Founders, Clickable Impact
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FOREWORD


By Philip Fairley


I was wrong.


I have been wrong before. I believe that as a business owner, if you have achieved any level of success, you have been wrong too. I also believe that there are vastly different levels of wrong in business.


Almost twenty-five years ago when I started my first tech firm, I was given some sage advice: “If you want to succeed, you need a top-notch business attorney, an accountant and then a mentor.” Of course, I didn’t take the advice. Just like I didn’t take the advice of my friends to not start a technology company during the dotcom bubble burst of 2000. I was a smart new business owner! An entrepreneur. The rising star that would be able to navigate any situation thrown my way! I was the innovator. I was going to do it better than anyone that had come before. Or at the very least as well as the best.


Some lessons you can’t be told. You just hope the deficiencies in your learning are more building blocks than terminal events.


I have known Rich Sierra in different environments, but always as someone that shares a similar passion: helping entrepreneurs. The risk takers. Rich has successfully piloted the business owners’ journey several times in his life: initially by founding, managing, growing and selling a high-tech healthcare company at a time when high-tech was dialup internet. His drive then inspired him to create the Florida Small Business Legal Center where he dedicates his time to helping owners navigate the legalities of running a business. In my opinion, this is one of the most overlooked parts of being an owner... until it can’t be overlooked.


When I was approached to read a prepublished copy of his manuscript, he described it as a business book inspired by his clients. So of course, I was excited. He has some really interesting clients and does some really interesting and valuable legal work for them. When I picked it up just to glance over the table of contents, I ended up reading the whole book front to back. Then after reading the first chapter, I started taking notes. Some new things I needed to address at Rainmaker. And then some old things, that just burned. They burned because they were painful lessons that I had to learn the hard way. The hands-on way. The stubborn way. The expensive way.


About two years into my first technology business, my hard work was really starting to pay off. I was finally able to land my first large client—a mid-market logistics company a little outside of Chicago. So being the innovator that I was, I just grabbed a free ‘internet-influenced’ contract I found on a random website. Sounded official enough. So, I thought, let me use this great new contract I have for the new software consultant I needed to hire for the project.


I discovered that a homebrewed contract can cost you $50,000, a critical client, an engineer, thirteen months of court continuances, one failed round of arbitration, and a hotly negotiated settlement on the morning of the trial. For ten cents on the dollar. At the end of the day, it was far from free.


The genius of this legal manual is that it isn’t a legal manual. It’s a practical guide to specific areas of the law you must know. The lessons apply across all business types, formations, industries and sizes.


Being a business owner that has the courage to go after their dreams and make a positive impact in their world must also know how to protect that dream. That’s what this book will help you do. Understand that a handshake and ‘common sense’ won’t defend the legacy you are creating.


I am proud of owning one of the largest legal marketing firms, The Rainmaker Institute, and humbled by our talented staff. Even though we have over twenty attorneys on payroll, this books still motivated me to create a list of items we are going to address in our next weekly leadership meeting.


I am excited that you have picked up this book. If you read it and act on the practical advice Rich Sierra lays out, it will save you from potentially fatal situations that too many of us stubborn business owners learn the hard way.


Philip Fairley is the President and Chief Innovation Officer of The Rainmaker Institute (therainmakerinstitute.com) and runs the first and only practical bootcamp for attorneys on how to grow their law firm into a business: Rainmaker Retreats (rainmakerretreats.com)
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INTRODUCTION


Hiring an attorney to handle a business dispute can be stressful. Yet it’s important to do so. As a business owner, you’re already distracted by the legal matter’s potential impact on your livelihood. And if you’re like many business owners, you may have already looked for solutions online or asked a friend or relative to help you. Once you’ve exhausted these self-help options, though, you may feel overwhelmed and confused. Or maybe you’re concerned about handling such a serious matter yourself. So you begin searching for legal counsel, asking around for referrals and reviewing lawyers’ websites. You may narrow your selection to two or three law firms and start scheduling meetings.


While such diligence is necessary and commendable, you may continue to feel anxious. The time you’re spending is keeping you away from your business, and you may be concerned that consulting a professional will cost more time and more money than you can afford.


Alternatively, perhaps you’re not yet in business, not facing a lawsuit, but afraid that should you go into business, you may be at risk of one at some future point. You might also fear that you will open yourself up to a variety of other business-related issues. You might, for example, have a great idea for a business but know that you have little or no experience running one. Your business model might be based on unrealistic expectations, such as that customers pay on time. You might also be aware that you have no real understanding of how receivables are collected, have no idea what cash-flow management is about, have trouble remembering what terms like working capital mean, and find the contractual agreements you’re faced with signing difficult to understand. Yet, excited about being your own boss, you may ignore these concerns, figuring you’ll work it all out as you go. After all, you tell yourself, hiring a lawyer might break your already cash-strapped budget, and anyway, the last thing you want is for some attorney to burst your bubble.


If any of this rings true for you, or if you find yourself in any of these situations, this book is for you. It will show you how an initial consultation with a business attorney can help you get out of legal problems, limit the likelihood that legal or any other business-related issues will occur, and show you how the value of an initial consultation far outweighs its cost and can even save you money. A business attorney can be your lifeline when you are faced with a legal issue in your business, which you are likely to face at some point.


Why am I qualified to offer you the advice in this book? Well, I’m not only an attorney—I’m a business owner myself. During the last twenty-five-plus years, I’ve run two successful businesses: the first was HealthcareRecruitment.com, a website that provided job postings for the healthcare industry, and the second is my own law firm, Florida Small Business Legal Center. Also, I am passionate about small business! I am fascinated by the organic nature of small business, and developing an idea to see it turn into a money-making venture is an exciting ride, not only one that have I had the opportunity to enjoy myself but also one that I enjoy taking with my clients. I learn as much from my clients’ experiences as my clients learn from my professional advice.


In my practice, I take every opportunity to learn about my clients’ businesses and how they came to establish them. Understanding my clients’ businesses helps me develop effective legal strategies for them. During my eighteen years as a business lawyer, I have assisted thousands of clients, ranging from restaurant, franchise, and shoe store owners to software developers, manufacturing companies, martial arts schools, auto repair shops, entertainers, and many other types of small business owners.


The first step in this process is an initial consultation. What is an initial consultation? If the matter involves a lawsuit, an initial consultation involves evaluating at least the following seven factors, all of which help to determine whether there is a potential case, and if so, how strong it is:


Liability: Who is responsible for the harm to your business, and can you establish this by holding the other party accountable under one or more legal theories, such as breach of contract, unfair competition, or fraud?


Damages: “Damages” is a legal term regarding harm suffered by another party’s wrongful conduct. In most business cases, damages are measured in terms of financial loss, as opposed to physical injury or emotional distress.


Who is the potential defendant? This part of an evaluation concerns identifying who the potential defendant is and whether they have assets or insurance to satisfy a judgment.


Strength of evidence: Strength of evidence relates to whether you have documentation to support your case.


Jury selection and presentation of evidence: Let’s face it, most business disputes are resolved prior to reaching the trial stage; however, it is important to evaluate the likelihood that a jury will believe your side of the story, as well as how credible the jury is likely to find any witnesses you may have.


Availability of a favorable forum: Considerations regarding this part of the evaluation of your case involve assessing whether your contract mandates arbitration or, if the case goes to court, which court governs the matter at hand, which local rules may apply, and whether the attitudes of prospective judges and jurors in those locales are likely to be receptive to your claims.


Client mindset/objectives: An initial consultation also includes an evaluation of your goals in resolving the dispute. These might include fair compensation for harm suffered, public validation, and/ or punishing the defendant.


As I said, the variety of business owners I’ve had the privilege to assist has taught and continues to teach me a great deal. For example, one of the most important lessons I’ve learned about practicing law is that there’s more than one “right way” of doing things. I therefore take a customized approach to clients’ legal problems and business concerns, basing my advice on their individual goals, time constraints, and budget limitations. After all, as a business owner myself, I understand that independence and individuality are at the core of my fellow business owners’ values. Clients often need unique solutions, require immediate attention, and frequently have limited financial resources.


Unfortunately, I often find the issues clients face could have been avoided if they’d sought legal advice prior to entering the business transaction. Don’t get me wrong; it’s very common to enter into contracts and business transactions without the advice of an attorney. However, as previously noted, many business owners rely on the advice of a friend, neighbor, or family member instead of consulting a professional. Such people usually have very good intentions but, due to lack of expertise, sometimes provide the wrong legal advice, perhaps making the situation even worse.


Why, you may ask, do business owners, people who are otherwise responsible and sensible in their business affairs, do this? Frequently, when I ask a client why they didn’t hire a lawyer prior to entering into a business transaction, the reply is, “To save money in legal fees.” This answer is so prevalent it’s the first of the mistakes I discuss in this book. Other often cited reasons include “I thought I understood the contract,” “My brother helped me,” and so on and so forth.


Such answers, frankly, do not make sense. As a new business owner, you’re about to invest thousands of dollars in opening a new business, entering into a multiyear lease, using personal savings and credit to finance the venture, signing contracts with vendors, developing a brand, spending thousands in advertising and marketing, and devoting countless hours to the endeavor before you so much as achieve your first sale. Yet you’re not willing to spend a few hundred dollars for a consultation with an attorney to advise you about a legal problem or to help you steer clear of potential legal land mines or other business challenges?


If that’s your thinking, unfortunately, it’s simply unrealistic. Like most things in life, no business venture can be undertaken without encountering risks and problems. You may never face legal issues in your business (although it’s unlikely), but why risk being unprotected if you do, especially when affordable legal help to limit the possibility of litigation and/or enable its speedy resolution is available?


Another common reply to this question is “I was afraid a lawyer would talk me out of it.” Please don’t be concerned about this. This worry, in fact, only shows that you understand it would be prudent to do so. Talking clients out of going into business is not an attorney’s role. The role of a business lawyer is first, to identify legal issues affecting your business, and second, to offer legal options available to address such issues. In fact, a consultation with an attorney can save you thousands of dollars (and headaches) later on, as you grow your business.


The goals of this book, therefore, are to share some of the insights and observations I have arrived at after consultations with thousands of business owners, to help you avoid some of the common mistakes I’ve seen them make, and to reveal some of the mistakes that I myself have made (because, yes, as a small business owner, I’ve learned some lessons the hard way, and I hope to spare you my own trials and tribulations). Consequently, this book is not a how-to guide or a compilation of forms; instead, it discusses the types of mistakes I commonly either see clients making, counsel them about preventing, or attempt to fix after they have already made them. I hope that in addition to offering a broad scope of examples of the types of legal issues that can arise in business and the potential ways consultation with an attorney can resolve or help prevent them, this book will also illustrate situations in which you should call an attorney before a problem arises or before an issue escalates and costs ten times more than necessary. One more thing, nothing in this book constitutes legal advice regarding your particular situation. The examples provided are hypotheticals and should not be construed as pertaining to a specific set of circumstances. If you have a legal problem, I recommend you seek the advice of an attorney.




BUSINESS TAKES HARD WORK, PASSION, THOUGHT, PLANNING, DISCIPLINE, CREATIVITY, CONTINUED EVALUATION, AND ADJUSTMENTS ALONG THE WAY.





Being in business for yourself is tough. Things will go wrong, and you need to be prepared. Business takes hard work, passion, thought, planning, discipline, creativity, continued evaluation, and adjustments along the way. Chances are that if you have a successful business now, you’ve probably already experienced a few issues or even failures, and perhaps the business you’re in right now was not the one you first envisioned. If so, you’re not alone. As I said, as a business owner, I too have had my share of such challenges. Yet despite all the difficult times, disappointments, wild rides, long nights, uncertainty, and tears, I would not trade the thrill of business ownership for anything. The sense of freedom and independence it affords is truly unmeasurable. The confidence to know that you are able to make things happen regardless of how the economy is doing is true freedom, and the good news is that there are myriad resources available to help you start your own business and show you how to make it successful.


I hope you will find that this book is one of them. Thank you for taking the time to read it. I welcome your feedback at Rich@RichSierra.com.


Sincerely,


Rich Sierra, Esq.


CEO and Founder


Florida Small Business Legal Center


https://FloridaSmallBusinessLegalCenter.com


https://www.linkedin.com/in/richard-sierra-4501054/


https://richsierra.com/
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MISTAKE 1 NOT HIRING A LAWYER TO SAVE MONEY



As business owners, we are self-sufficient by nature. Natural problem solvers, we believe in do-it-ourselves solutions. We are also often either short on financial resources, or what money we do have is allocated for business expenses. Since information about common legal questions is available to us right from our mobile devices, it may seem both straightforward and inexpensive to find answers to such questions online. However, it is rarely, if ever, a good idea to rely solely on the web when you’re looking for answers to legal problems. And often, trying to save money on initial consultation fees usually ends up costing you more cash, time, and peace of mind than necessary.


Take, for example, the case of a client of mine who recently contacted me regarding being sued for breach of contract. The client, a corporate entity, had defaulted on a payment and so received a judgment requesting monies owed. However, instead of consulting an attorney to help him respond to the court order, he ignored it repeatedly. As a result, he subsequently received a writ of attachment. The writ ordered that he be arrested unless he complied with the court’s order to supply the financial information requested. Yes, simply because he’d avoided consulting a professional right away, he suddenly found what had started as a fairly simple legal matter had escalated to a serious situation.


This client now stood to lose much time and money as well as to suffer damage to his reputation. However, his legal issue was so complicated by the time he finally contacted me that it was necessary to do much more than respond to a simple court order. Instead, I had to trace the series of events leading up to the point at which he had received the writ of attachment, as well as collect bank statements, tax returns, and other financial documents for presentation to the court. My services, therefore, ended up costing him much more time and money, not to mention sleepless nights, than necessary.


Not every business owner, of course, ignores court orders while they search online for do-it-yourself legal solutions. Nor are the consequences of every business owner’s attempt to handle legal challenges so dire. This is just one of the more dramatic examples I’ve encountered. But this illustration serves to show how trying to do it yourself can ultimately make a legal situation more complex and much more costly.


Here are a few more of the many reasons why contacting an attorney is usually the best choice:





1. Your legal problem is unique and deserves a tailored legal evaluation.



The successful resolution of legal issues depends on detailed analysis of your specific situation, including the circumstances that brought you to being involved in a legal action in the first place. This is because while it may seem from articles or blogs you read online that there’s a one-size-fits-all way to deal with the particular legal challenge you face, the reality is that legal actions don’t arise overnight. Instead, they are the result of an accumulation of facts and conditions related to that legal challenge—and those circumstances are always unique.







2. It is not possible to replace the advice you would receive from a qualified professional about your legal issue from an article or a blog.


Articles and blogs are simply too generic to apply more than generally to your nuanced and specific situation. They can’t be considered legal advice, and more likely than not, if you rely and act on this information, it will cost you more later to hire an attorney to attempt to fix the mistake.








3. “Consulting” with a friend, family member, neighbor, or relative who isn’t a legal professional can end badly.



The old adage “Never do business with a friend” is a truism for a reason and applies also to consulting those unqualified to give legal advice. Sometimes, for instance, relying on a friend or other nonlegal professional can result in anything from serious oversights in terms of legal analysis to errors such as failure to observe procedural rules and/ or missing deadlines, all of which can devastate your case.







4. Business law is very technical, and some mistakes are irreversible.


Business law regards any type of legal matter that involves a business. The practice of business law involves a myriad of types of contracts and includes many considerations. Consequently, navigating its complexities is, well, complex, and attempting to do so can result in irreversible mistakes. Sometimes, for example, business owners who attempt it actually end up waiving options or defenses that would have solved their issue, simply because they either didn’t understand them, overlooked them, or pursued some unsuccessful or less successful alternative line of defense.








5. Purchasing a business involves many considerations you either may not be aware of or may not know how to handle.



When entering into an asset-purchase agreement, for example, it’s important to be sure the business has (among many other items to consider) no outstanding debts. Many debts are not on the public record, so obtaining the seller’s disclosures as to bank accounts, a list of all contracts, and whether there are any liens on the business is essential. Any unpaid liabilities, such as payroll taxes, must also be disclosed and paid prior to closing your purchase, or you could be faced with paying them yourself. If, for instance, a business uses independent contractors versus employees, and therefore hasn’t included withholdings, when the business is sold, those independent contractors may demand overtime payment from the new owner. An attorney can help you identify such red flags, making you aware that you need to ask more questions and how to answer them.







6. Price should not be the determining factor when hiring an attorney.


Instead of making price your sole criterion, consider the following questions:




What is the cost of the legal problem if I do nothing?


Obviously, if you’re being sued for a particular amount, you know how much you will owe if you lose your case. However, sometimes additional, unforeseen costs can arise, such as in the aforementioned case of the client who postponed seeking legal counsel until his situation was so complex he couldn’t avoid doing so. As noted, by then, the cost of handling the legal problem had increased considerably.







What is the cost if I handle a legal transaction myself?


One type of cost that commonly occurs when small business owners attempt to handle the legal aspects of business transactions, such as setting up or selling businesses by themselves, is the cost of not doing the proper due diligence on both sides. People encounter this all the time. Either they’re friends with someone they’re going into business with or friends with the seller of the business they want to buy. And because they know each other, they are often laid back with respect to the due diligence that needs to be done by both parties in the process of purchase and sale. If, for example, a would-be small business owner decides to buy a business from a friend, he or she may not feel it necessary to ensure that the lease is assignable—in other words, that the landlord is willing to sign over the remaining portion of the lease agreement.


Another type of cost, of course, is the time that handling a legal problem yourself takes away from your business, time that could be better spent making money and growing your business.







Even if I don’t yet have a legal challenge, what costs might I incur down the road if I try to set up a business without consulting an attorney?


There are many DIY legal forms online, making it tempting to set up a business without legal counsel. However, such forms are often so basic they may not be adequate to your unique business needs, which may lead to costly legal problems in future. For example, they might not pertain to the particular jurisdiction in which your business is established, or they might be out of date, omit provisions essential to your business type, or fail to account for situations you may find yourself facing.







What is the cost of a one-hour initial consultation with an attorney who has experience handling this issue and can advise me on my possible legal options?


The cost of an initial consultation with an attorney is generally just a few hundred dollars, while the cost of dealing with legal issues is usually in the thousands or hundreds of thousands, not to mention the time it will cost you away from your business. Unfortunately, though, some business owners make $100,000 mistakes for attempting to save those few hundred dollars. It’s just not worth the risk.




MANY LEGAL ISSUES COULD BE PREVENTED IF THE BUSINESS OWNERS INVOLVED SIMPLY CONSULTED AN ATTORNEY AT THE FIRST SIGN OF A LEGAL CHALLENGE.





I can list more such reasons to consult an attorney prior to going into business or deciding to handle a legal matter yourself, but you get the point. Many legal issues could be prevented if the business owners involved simply consulted an attorney at the first sign of a legal challenge or, better yet, prior to opening their doors.
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