

[image: Images]






Thank you for downloading this Simon & Schuster eBook.





Join our mailing list and get updates on new releases, deals, bonus content and other great books from Simon & Schuster.







CLICK HERE TO SIGN UP








or visit us online to sign up at
eBookNews.SimonandSchuster.com








[image: Images]





For Robert J. Cox




[image: Images]


Spiral: a curve that emanates from a central point, getting progressively farther away . . .





INTRODUCTION



We must define the nature and scope of this struggle, or else it will define us.


—President Barack Obama, May 23, 2013


America must move off a permanent war footing.


—President Barack Obama, January 28, 2014


I came upon the half-destroyed truck atop a highway overpass outside Fallujah, the cab shot to hell, the trailer bloodstained and propped up at a crazy angle on its blown tires. On the highway below a great black burn scarred the concrete and over it a rust-red slash, the soot and blood marking the spot where, earlier that day in October 2003, the insurgents had used a cheap remote control to ignite barrels of concealed explosives just as the U.S. armored patrol rumbled by, killing one paratrooper, wounding several. Insurgents, hidden in houses nearby, followed with bursts from their AK-47s.


The Americans promptly dismounted and with their M16s and M4s began pouring lead into everything they could see, starting with the truck that happened to be passing on the highway above, eviscerating the unfortunate driver, and then fired into the houses. How many Iraqis had the troops killed and wounded? The more the better, as far as insurgent leaders were concerned. “The point is to get the Americans to fire back,” the commanding general of the 82nd Airborne told me the next day, “and hopefully the bad guys’ll get some Iraqi casualties out of that and they can publicize that.” By week’s end scores of family and close friends of those killed and wounded would join the insurgents, for honor demanded they kill Americans to wipe away family shame.


American firepower plus Iraqi deaths equals more insurgents: an axiom in the strategy of provocation. Provoke your enemy to kill civilians and thereby call to battle the sleeping population. You have no army? Use the aggression of the occupiers to help raise one of your own. In Iraq, insurgents have used that strategy to grow and prosper, recognizing the characteristic American quickness to react with overwhelming firepower as their best friend. Across continents, al Qaeda used it as well, blowing up towers in New York to create an indelible recruiting poster for the worldwide cause while provoking self-defeating responses. Lure the Americans into Afghanistan, where they’ll sink into the quagmire that had trapped their superpower rival two decades before.


Such was Osama bin Laden’s strategy. Could he have dared dream that the Americans would prove so cooperative as to invade Iraq as well? Like a celestial slot machine daily pouring forth its golden bounty, the September 11 attacks had led the administration of President George W. Bush not only to an assault on Afghanistan but, scarcely a year later, to a wonderfully telegenic invasion of a major Muslim country. To an attack by a small insurgent group that called for Muslims to rise up and throw off American oppression, the United States had responded by dispatching 150,000 Americans to oppress Muslims. Now the tiny Islamic fringe movement could point to television screens as American tanks rumbled down the streets of an Arab capital, as American soldiers rousted Muslims from their beds, threw them to the ground, placed unclean boots on their backs: as they stripped them and tortured them at the notorious Abu Ghraib prison, as they had hooded them and forced them to their knees at Guantánamo.


Abu Ghraib did for the Iraqi insurgents what Guantánamo had done for al Qaeda, embodying in powerful images their arguments about who Americans were, what they did to Muslims, why they must be defeated. A dozen years later the Islamic State, malign stepchild of that insurgency, carries the argument forward with its signature image: a young American in orange kneeling in the dust in a desolate landscape, a knife held to his throat by a masked figure in black who declaims into the camera until the moment when the music rises and he brings his knife into play . . . To Western audiences the scene says barbarism, savagery, terror. To many young Muslims it says oppression, torture, hypocrisy, the orange jumpsuit calling to mind other prisoners, shackled, blindfolded, ear-muffed, kneeling under the merciless tropical sun. Contrary to the American president who insists that Guantánamo is “not who we are,” to these viewers Guantánamo is precisely who we are because it is what we have done: Imprison Muslims and hold them indefinitely without trial. Invade and occupy Muslim countries. Torture prisoners. Assassinate with drones.


. . . . .


As you read these words, the United States will have been at war for at least fourteen years, making the “war on terror” by far the longest in the country’s history. The war began the week after the attacks of September 11, 2001, when Congress passed, and President Bush signed, the Authorization for Use of Military Force. There is no telling when it might end. Though President Barack Obama has withdrawn most American troops from the shooting wars in Iraq and Afghanistan and in his second term has repeatedly warned against the perils of “perpetual war,” he has shown himself no more able than his predecessor to take the country off what he criticizes as its “permanent war footing.” For all his power, in his repeated calls to end the war the president increasingly appears to be a man fighting a stronger force. He warns, he warns again. Little changes. Laocoön struggles in the coils of the serpent.


    What is that stronger force? Is it terrorism or the malign political currents still churning in its wake? Since the September 11 attacks only a handful of Americans have died at the hands of Islamic terrorists—twenty-four in 2014, fewer than were killed that year by lightning—and yet the war on terror has embedded itself deeply in our psyches and in our politics. The war on terror has taken on a life of its own, nourished by the politics of fear and nourishing in its turn powerful institutions of national security. United States’ military spending, already greater than that of the next ten countries combined, nearly doubled. Its intelligence budget—so far as we know—more than doubled.


On the ground it has been a strange war, a mix of real and virtual, carried on partly in the glaring light by American warplanes and soldiers and partly in the darkness by special operators and unmanned aerial vehicles, or drones. Even as U.S. troops began to leave behind the hot wars in Iraq and Afghanistan, in Pakistan, Yemen, and Somalia, U.S. drones were killing thousands, some of them al Qaeda leaders but many more low-level militants in organizations that did not yet exist on September 11. This so-called third war—after Afghanistan and Iraq—has now given way to a fourth, the war on the Islamic State, which President Obama vowed in September 2014 “to degrade and ultimately destroy.” In the cause of “taking out terrorists who threaten us, while supporting partners on the front lines”—a strategy, the president insisted, that “we have successfully pursued in Yemen and Somalia for years”—the United States sent thousands of troops back to Iraq and launched thousands of air strikes in Iraq and Syria. Months later, he had to hastily withdraw American security forces from Yemen as this particular “partner on the front lines” collapsed amid sectarian warfare.


After the attacks of September 11 the United States faced a global terrorist organization with thousands of trained fighters, a network of regional affiliate groups, and an innovative program of Internet-based propaganda and recruitment. After fourteen years of war the United States finds itself facing not one such organization but two, and the second the United States itself did much to create. The Islamic State, which governs a territory the size of the United Kingdom and a population greater than that of New Zealand, is a direct descendant of al Qaeda in Iraq, which itself was born of the Iraq War, a war of choice launched by President Bush that helped unleash a historic wave of destruction, instability, and sectarian fighting that has upended the traditional American-sustained order in the Middle East. President Obama’s decision a decade later to bomb the Islamic State in order to “degrade and ultimately destroy” it has dramatically helped its recruiting, hastening a vast flow of foreign fighters into its ranks.


Also driving recruiting, as we are reminded each time we see an Islamic State prisoner kneeling in his orange jumpsuit, is the persistence of immensely damaging policies on detention and interrogation that hark back to the early days of the Bush administration. Despite President Obama’s vow to close it, Guantánamo remains open with nearly a hundred detainees, and each new terrorist attempt within the United States brings with it loud calls for the suspect to be “given a one-way ticket to Guantanamo” and subjected there to what we have learned to call, politely, “enhanced interrogation techniques.” Each new attack—and there have been several during the Obama years, from the young Nigerian who tried to blow up an airliner over Detroit to the Pakistani American who attempted to detonate a car bomb in Times Square to the couple who attacked a holiday party in San Bernardino—brings with it a revivifying of the politics of fear and a warning that the war on terror is nowhere near an ending. Even as President Obama calls for a replacement for his predecessor’s original Authorization for Use of Military Force, he has seen to it that many of what he considers his most vital national security policies, from killing by remotely piloted drone aircraft to indefinite detention of prisoners, are legally grounded in it.


Many of these policies are tactics in search of a strategy, flailing at imminent threats today at the cost of creating more terrorists tomorrow. Even as “core” al Qaeda, the original organization that attacked the United States nearly a decade and a half ago, has been “decimated”—the word is President Obama’s—it has sown successor organizations like dragon’s teeth throughout the Middle East, North Africa, and South Asia. Many of these organizations have been greatly helped in their growth by American military interventions launched in the stated cause of making our country safer. The birth and growth of the Islamic State exemplifies a central theme of the war on terror: that across these fourteen and more years of war the United States through its own actions has done much to aid its enemies and has sometimes helped create them. Just as the invasion and occupation of Iraq sowed the seeds of the Islamic State, the ongoing drone wars in Yemen helped lead to the dramatic expansion of al Qaeda in the Arabian Peninsula and contributed to the collapse of the Yemeni state.


Though a vanishingly small number of Americans have died in terrorist attacks since September 11, the number of deaths from terrorism around the world has soared. According to U.S. government figures, nearly 33,000 people worldwide died from terrorism in 2014, an increase of 35 percent over the year before—and of 4,000 percent since 2002. The number of jihadist groups and jihadists went on rising, in the case of fighters fielded by the Islamic State alone to perhaps 31,000. (Unofficial estimates are much higher.) In precisely those places where the United States has concentrated its violent attention—Iraq, Afghanistan, Pakistan, Yemen, Libya—the number of attacks, deaths, and terrorists rose most dramatically. In Iraq, American troops dramatically widened a Sunni-Shia rift that the Islamic State has exploited to destabilize the entire Middle East. In Yemen, the conflict has led to a bloody Saudi invasion that the United States is supporting. We have created in the war on terror a perpetual motion machine.


. . . . .


In the pages that follow I examine the persistence of the war that began so long ago and that has inscribed itself so prominently in our national life. My intent is to show how it is that terrorist attacks on a single day could have led a great power into the trap of endless war and how that war has degraded the country’s values together with its security. Some of the underlying realities are unique to the United States, notably the country’s history of adopting permanent “emergency state” procedures during the four-decade-long Cold War, which concentrated vast war-fighting powers in the president’s hands and established under his sole command enduring secret bureaucracies such as NORAD, the Central Intelligence Agency, and the National Security Agency. Still, the dynamic of terror and counterterror, of terrorist bombings and kidnappings provoking torture, indefinite detention, and other harsh responses from the state, is all too familiar. Watching this dynamic take shape, I found myself discerning traces, faint but distinct, of a distant time and place.


More than three decades ago, when I was nearing the end of my last year in college, I met a fascinating man, a newspaper editor who had worked in Argentina during the “dirty war” that was then running its bloody course. He had gained a kind of quiet celebrity for daring to publish in his English-language paper the names of the disappeared—until the generals lost patience and his children were threatened, sending him and his family into exile. Under his tutelage I came to study the dirty wars of the Southern Cone and the dynamic of terror and counterterror that drove them forward: the bombings and kidnappings carried out by guerrilla groups, the disappearances and torture employed by the state. This last category included as a major component the practice of el submarino. In the paper I wrote at the time I translated that phrase as “the submarine”—in those days, I didn’t know the expression “waterboarding,” nor would I have guessed that the United States would one day employ this torture in interrogating prisoners and would do so under color of law.


    The United States of the war on terror is not the Argentina of the dirty war. The United States did not disappear and torture and murder thousands of its own citizens. Yet during the war on terror the United States has disappeared people and it has tortured them, with the explicit and official approval of its leaders. Those leaders were not military officers who had seized power in a coup d’état but civilian politicians who had been elected by American voters. Whatever the striking differences between the American war on terror and the dirty wars of four decades ago, the bitter cycle of terror and counterterror kept in creaking inertial motion by the politics of fear seems hauntingly familiar. High-ranking members of the U.S. government have ordered terrorist suspects to be kidnapped, detained indefinitely, and tortured. Far from drawing official condemnation and punishment, these practices, together with widespread warrantless surveillance and assassination using remotely controlled drone aircraft, have come to define a new kind of quiet counterterror whose end is nowhere in sight. Torture itself, though no longer officially practiced, exists in a strange legal netherworld in which the current president and attorney general denounce it as “plainly illegal” but do nothing to punish or even repudiate their predecessors who now speak proudly of having ordered it. In the fall of 2012 we heard from advisers to the Republican candidate for president that, if elected, he would reinstate “enhanced interrogation techniques against high-value detainees that are safe, legal and effective.” The leading Republican candidates for president in 2016 seem mostly to have embraced the same position, some of them vehemently. Even as indefinite detention, warrantless wiretapping, and assassination by drone have become normalized and legalized, torture, once an anathema, has become a policy choice.


During the Cold War the United States’ de facto support for the repression unleashed by friendly regimes was kept officially sub rosa, an unmentionable necessity of the emergency state that had taken shape during the late 1940s to wage what was seen as a long twilight struggle against communist subversion. Torture was something they did and that we, if necessary, quietly supported but officially ignored; it was never brought out into the clear light of day to be defended as a regrettable but necessary tool of policy. Such public embrace came only with the war on terror. Only then were bright young officials in the Department of Justice set to work drafting legal memoranda to show that waterboarding, when examined with a sharp lawyer’s eye, did not really violate the strictures of the United Nations’ Convention Against Torture or the federal statutes that had until quite recently been used to prosecute it as a crime. Torture’s official approval, and its acceptance by much of the American public, has thrust us into a new era, a legal twilight world from which we do not know how to escape. All evidence suggests that Americans remain deeply conflicted about torture, with substantial numbers—perhaps a majority, depending on how the question is posed—convinced it is sometimes necessary to protect the country.


Recognizing this political reality, understanding the fear behind it and how that fear is manipulated, is vital to gaining any understanding of the politics of torture and the other attributes of what has become our permanent emergency. It is one of the regrettable consequences of the war on terror that so many Americans are now convinced that the country cannot be adequately protected without breaking the law.


Amid this struggle, President Obama’s declarations that “America must move off a permanent war footing” have come to sound less like the orders of a commander in chief than the pleas of one lonely conflicted man trying to persuade. Indefinite detention, warrantless wiretapping, assassination by drone: all seem to have become, despite the expressed ambivalence of a president who has made ready use of them, permanent parts of what the country does and thus what it is. Hundreds of thousands of people in Iraq and Afghanistan have died in the wars of September 11. Thousands more have been killed in U.S. drone attacks. Millions have had their email and telephone metadata collected without a warrant. Hundreds were disappeared into secret prisons. Scores remain in indefinite detention. No end is in sight. On the contrary, all elements seem in place to perpetuate a shadow war that few are willing to take the political risk of bringing to an end.


Meantime the permanent politics of fear makes the country uniquely vulnerable to the very terrorism it means to combat. A vast counterterror apparatus has arisen that serves to magnify the importance of each terrorist attempt, and politicians and the press do their part to multiply the fear. Only in the post–September 11 era would it have been conceivable for two young men using nothing more than two homemade pressure-cooker bombs to shut down the city of Boston or for an anonymous troublemaker with a “crudely written email threat” to close the entire Los Angeles school system. In our fear and anxiety we have become a highly tuned instrument, taut and tense, ever ready for terrorists to play upon. We have fallen into a self-defeating spiral of reaction and counterterror. Our policies, meant to extirpate our enemies, have strengthened and perpetuated them. To see this one need look no further than Iraq, where a repressive secular regime has been replaced in a third of the country by the self-proclaimed Islamic State; or Libya, where the U.S.-led overthrow of the Gaddafi regime has led to a lawless vacuum in which the Islamic State thrives; or Yemen, where under the constant “secret” bombardment of American drones al Qaeda in the Arabian Peninsula has grown from a few hundred militants to more than a thousand. Neither al Qaeda in the Arabian Peninsula nor the Islamic State existed on September 11, 2001. In the years since, even as we have sacrificed our values at the altar of our own fear, it is as if we have put our politics into their hands, and our policies at the service of their goals.


The public agonizing of our president, a man seemingly imprisoned in policies whose wisdom he has lately been given publicly to doubt, stands as a warning of how difficult it will be to escape this fear and its institutionalized consequences. Perhaps political upheavals set in train by the war on terror will leave the country little choice: how to remain a status quo power where the status quo is collapsing? Or it may be that far-reaching changes in policy will come only after a true reckoning with the decisions that have thrust us into what has become a forever war. Perhaps somewhere over the horizon such a reckoning awaits. The Argentines, through three decades of truth commissions, public inquiries, and criminal trials, are still struggling doggedly to work through and expiate what they did to themselves during those violent years of the late 1970s. That was a long time ago and the conflict was very different, but that their struggle still goes on might inspire in us a bit of faith that, however long it takes, this self-destructive cycle might be broken and its genesis examined and understood.


The pages that follow are intended as a modest contribution toward that effort, or at least toward understanding, a bit more fully, how we came to plunge into this spiral—this path that circles and circles while seeming to take us ever further from our destination. I seek to understand the dynamic of fear and reaction that took shape during the administration of George W. Bush and that has been modified and normalized under that of Barack Obama. At its center, at the heart of the forever war, I find the problem of torture and the general forfeiture of moral and political legitimacy represented by the embrace of methods that are “not who we are.” President Obama’s repeated use of that phrase to describe policies embraced by the United States seems to reveal a kind of painful national schizophrenia. Guantánamo, insists the president, is not who we are. Yet Americans go on imprisoning without trial nearly a hundred detainees there. Torture, says the president, is not who we are. And yet he punishes no one for having tortured, contenting himself with the thought that “hopefully, we don’t do it again in the future.” Indefinite detention, torture, targeted assassination: all of these are not who we are. And yet they are what we do.


American exceptionalism, which held the country to be uniquely defined by its founding principles, has come to mean a country that routinely violates those principles while claiming its actions do not undermine the ideals it claims to embody. The contradiction here goes beyond simple hypocrisy to approach a kind of willed blindness. Perhaps that contradiction was always immanent in the American imperial vision and has emerged more clearly only as the American postwar order in the Middle East has begun its slow collapse. The attackers on September 11 were striking out at that order, at American support for the autocracies in Cairo and Riyadh, and their shocking success at undermining it could only have been possible with persistent, and unwitting, American help. I will describe that help in the pages that follow as I seek to understand how the self-proclaimed exceptional nation now finds itself trapped in a permanent state of exception, a spiral of self-defeating policies that carries us ever further from what had been our initial purpose: to reduce the number of terrorists seeking to do us harm. Determining how we might escape this spiral will mean exploring how we trapped ourselves in it in the first place, and finally questioning not only how America has “fought terrorism” but how it has exerted power as the “indispensable nation” it has long held itself to be.





PART ONE



BUSH: IMPOSING THE EXCEPTION


Constitutional Dictatorship, Torture, and Us


We are in a fight for our principles, and our first responsibility is to live by them.


—President George W. Bush, September 20, 2001





EXCEPTION



We are living in the state of exception. We don’t know when it will end, as we don’t know when the war on terror will end. But we all know when it began. The indelible images have long since been refitted into a present-day fable of innocence and apocalypse: The perfect blue of that September sky stained by acrid black smoke. The jetliner appearing, banking, then disappearing into the skin of the second tower, to emerge on the other side as a great eruption of red and yellow flame. The showers of debris, the falling bodies, and then that great blossoming flower of white dust, roiling and churning upward, enveloping and consuming the mighty skyscraper as it trembles and collapses into the whirlwind.


These were unforgettable instants of metamorphosis: For the towers, transmuted before our disbelieving eyes from massive steel and concrete structures into great plumes of heaven-seeking dust. For thousands of families, slashed apart as husbands, fathers, mothers, sisters, brothers were ripped from them in an unbearably public moment of incomprehensible violence. And finally, for our country: For all of us as Americans, whose identity as citizens was subtly but perhaps irrevocably altered.


To Americans, those terrible moments stand as a brightly lit portal through which we were all compelled to step, together, into a different world. Since that day we have lived in a different country, and though we may have grown accustomed to these changes and think little about them now, certain words still appear often enough in the news—terrorism, Guantánamo, indefinite detention, drone warfare, extrajudicial killing, warrantless wiretapping, “enhanced interrogation”—to remind us that ours remains an altered America, a strange America. The contours of this strangeness are not unknown in our history: the country has lived through broadly similar periods, at least half a dozen or so, depending on how you count; but we have no proper name for them. State of siege? Martial law? State of emergency? None of these expressions, familiar as they may be to other peoples, fall naturally from American lips.


What are we to call this subtly altered America, this way we live now? Clinton Rossiter, the great American scholar of “crisis government,” writing in the shadow of World War II, called such times “constitutional dictatorship.” Others, more recently, have spoken of a “9/11 Constitution” or an “Emergency Constitution.” Vivid terms all; and yet, perhaps too narrowly drawn, placing as they do the definitional weight entirely on law when this state of ours seems to have as much or more to do with politics, with how we live and who we are as a polity. This is in part why I prefer “state of exception,” an umbrella term that gathers beneath it those emergency categories while emphasizing that this state has as its defining characteristic transcendence of the borders of the strictly legal: it occupies, in the words of the philosopher Giorgio Agamben, “a position at the limit between politics and law . . . an ‘ambiguous, uncertain, borderline fringe, at the intersection of the legal and the political.’ ”


Call it, then, the state of exception: these years during which, in the name of security, some of our accustomed rights and freedoms are circumscribed or set aside. This exceptional time of ours has now extended more than fourteen years, the longest by far in American history, with little sense of an ending. Indeed, the very endlessness of our state of exception—a quality emphasized even as it was imposed—and the broad acceptance of that endlessness are among its distinguishing marks. “Our war on terror begins with al Qaeda,” President Bush declared to the country nine days after the attacks, “but it does not end there. It will not end until every terrorist group of global reach has been found, stopped and defeated.”


When we consider the state of exception that began that bright September morning and that continues today, we can point not only to its open-endedness and its increasing normalization, to its embedding as part of our politics, but also to the subtlety of its costs. The overwhelming majority of Americans have seen their daily lives change very little, certainly when set beside how their parents saw daily life altered during World War II. The particular burdens of our exception seem mostly to be borne by someone else: by someone other. Officially sanctioned torture, or “enhanced interrogation,” however dramatic a departure it may be from our history, happens not to Americans but to others, as do extraordinary rendition, indefinite detention, and, in the main, targeted killing. It is possible for most of us to live our lives without taking note of these practices at all except as passing phrases in the news until, every once in a while, like a blind man who lives, all unknowingly, in a very large cage, one or another of us stumbles into the bars.


Whoever takes the time to examine that cage can see our country has been altered in fundamental ways. When President Barack Obama in his elegant address accepting the Nobel Peace Prize declares to the applause of the world that he has “prohibited torture,” we should pause in our pride to notice that torture violates international and domestic law and that the notion that our president has the power to prohibit it follows insidiously from the pretense that his predecessor had the power to order it—that during the state of exception, not only because of what President George W. Bush decided to do but also because of what President Obama is every day deciding not to do, torture in America has metamorphosed. Before the war on terror, official torture was illegal and anathema; today it is a policy choice. Just as President Bush ordered torture and President Obama prohibited it, a future president might order it once more. In its implications for who we are this change is historic, and yet we live our lives, like the blind man behind the bars of his cage, not seeing it at all.


SKELETON


When it comes to the state of exception, our first task must be to see the bars of the cage. To do this, we must return to the weeks and months when the state of exception was imposed and watch it rise up in a series of historic, largely executive decisions as a scaffolding of interlocking orders, decision directives, memoranda, and laws.


The first of these came on September 14, 2001, when George W. Bush proclaimed a national state of emergency. That same day Congress declared war, after a fashion, by passing with only one nay vote the Authorization for Use of Military Force, or AUMF, a joint resolution that in sixty words empowered the president to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.” The resolution was extremely broad, though Congress did decline, notably, the administration’s entirely open-ended request that it authorize force “to deter and pre-empt any future acts of terrorism or aggression against the United States.” Still, the resolution included no sunset clause, no hint of an ending, and it is on the authority of these few words the president signed into law on September 18, 2001, that much of the war on terror continues to be fought.


This was the public war. The secret war had begun the day before, when President Bush signed a Memorandum of Notification, or Finding, empowering the CIA to proceed with “the capture and detention of Al Qaeda terrorists” and to take “lethal action against them” anywhere in the world. The language of this still secret fourteen-page declaration, a CIA lawyer who helped draft it tells us, “was simple and stark” and “filled the entire covert-action tool kit, including tools we had never before used.” Out of this document sprang the CIA’s network of secret prisons, or “black sites,” its program of “enhanced interrogation techniques,” and its assassinations by drone. A little more than two weeks later, on October 4, the president signed a secret directive that empowered the National Security Agency to search out and assemble, under what was code-named Stellar Wind but was later rechristened the Terrorist Surveillance Program, a vast collection of metadata, including data on the telephone calls of millions of Americans, which its analysts were allowed, without individual warrants, to search and mine for information.


In late October, Congress overwhelmingly passed and the president signed the USA PATRIOT Act, which awarded extraordinary powers to the FBI and other law enforcement agencies to conduct secret searches and surveillance without a court order and to detain noncitizens. A few weeks later, on November 13, President Bush issued his Presidential Military Order on the “Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism,” which set up, under the president’s sole authority, a system of military commissions to try at his own discretion suspected terrorists. The president reserved to himself as executive the power to determine who these terrorists were; to sentence them, even to life imprisonment or death, by vote of only two thirds of those empaneled as military judges, and to do so without any court review or appeal.


Prisoners were referred to not as “prisoners of war” but as “detainees” in this order and the administration soon began referring to them as “illegal enemy combatants” or “unlawful combatants.” In an executive order of February 7, 2002, entitled “Humane Treatment of al Qaeda and Taliban Detainees,” the president determined that “Taliban detainees are unlawful combatants and, therefore, do not qualify as prisoners of war” under the Geneva Conventions, and that the Conventions do not apply to the conflict with al Qaeda at all. All such detainees, the president ordered, were to be “treated humanely and, to the extent appropriate and consistent with military necessity, in a manner consistent with the principles of Geneva.” To what extent was appropriate would only later become clear as, during the spring and summer of 2002, young Justice Department lawyers in the Office of Legal Counsel set about secretly drafting and delivering memoranda that came to be known as the “torture memos” determining that it was the position of the U.S. government that eleven of the twelve “enhanced interrogation techniques” the Central Intelligence Agency proposed for use on such “unlawful combatants,” including stress positions, close confinement in boxes, sleep deprivation, and waterboarding, did not constitute torture under existing federal statutes and international treaties. Under this secret determination, waterboarding, which as recently as 1983 the federal government had prosecuted as torture, was now judged to be legal.


These are just a few of the declarations, presidential orders, findings, military orders, and memoranda, many public, some still secret, which form an intricate, all-embracing latticework that constitutes the state of exception’s initial legal and administrative skeleton. Now let us examine the exception’s flesh.


FLESH


Confronted with the attacks of September 11, any president would have taken emergency measures, imposed some state of exception, but only George W. Bush could have imposed precisely this one. And even after seven years of amending, reshaping, and fine-tuning, and, in a successor administration, a half dozen years of normalizing and legalizing, the impress of President Bush’s original vision, however improvised and ad hoc it was in its initial expression, is still evident. What then can we identify as his state of exception’s particular traits, its distinguishing characteristics? What sets it apart? What, as the Jesuits ask, is its quiddity: the essence of the thing?


To answer this, we need more than an accounting of laws and executive orders. We are after all at Agamben’s “borderline fringe, at the intersection of the legal and the political.” In this borderland, details are hazy, contested. Answers will—must—differ. Still, we can identify a number of policies and tendencies that, taking shape early on, embedded themselves in our practice and our laws and have formed a penumbra of exception around the subsequent functioning of our politics. Some remain strong, visible; others have faded to a ghostly remnant. All were vital to the original design. Here, in rough order of importance, are eight policies I believe critical to defining George W. Bush’s state of exception:


First, declaring the war on terror. That is, self-consciously redefining the effort to protect the country from terrorists as a war, and purporting to separate this war, deliberately and cleanly, from the hybrid law enforcement and national security approach the U.S. government had taken to protecting the country from terrorism before September 11, 2001.


Second, defining this new war as unbounded in space and time. That is, proclaiming, under what came to be known as the Bush Doctrine, that terrorists would be attacked wherever they might be found, that states harboring them would be considered enemies and liable to attack along with the terrorists, that a state’s support for terrorism would put it on the other side of an “us versus them” ideological divide reminiscent of the Cold War, and that this new war would not conclude until all “terrorist groups of global reach” were destroyed—which could only be, if ever, in the indefinite future, thus making the war on terror, together with its accompanying state of exception, a war seemingly without end: a forever war.


Third, redefining terrorists not only as combatants, thus withholding from them the protections of the criminal law, but as “unlawful combatants” or “illegal enemy combatants,” thus (in the administration’s interpretation) depriving them of the protection of the laws of war, including the Geneva Conventions. Anyone designated a terrorist was thus transformed into a new kind of being understood to enjoy the protection of no laws whatever.


Fourth, imposing in both law enforcement and national security the so-called preventive paradigm, which shifted the intent of arrest, detention, and also military attack from punishment and response into the realm of preemptive and preventive action. Gathering proof, marshaling evidence, satisfying probable cause requirements, and other elements that had been central to adversarial judicial and administrative procedures were downgraded and the emphasis placed instead on acting aggressively and preemptively to eliminate risk.


Fifth, narrowly grounding the legitimacy of much of the state of exception on the president’s “inherent powers,” pushing relentlessly to extend those powers, and using them to exclude from consideration or consultation the other two branches of government and the opposition party.


Sixth, making use, in multifarious and creative ways, of the power of secrecy in deciding what information is disseminated not only to the public but within the government itself, circumventing relevant bureaucracies, agencies, and experts, further narrowing the input of information and making it possible for tiny groups of officials to make the most momentous and consequential decisions, producing, in turn, a tendency toward . . .


. . . Seventh, improvising solutions to large and complicated problems, producing policies and methods that were often amateurish, because of lack of expertise and consultation, and difficult to sustain, because of the failure to build political support, not only among the public but within the government itself.


Eighth, embedding the rhetoric of the war on terror in the political struggle between the two parties and making increasingly blunt use of it as a political trump, especially during election campaigns.


All eight of these attributes, in their complex intertwining, haunt us still, in one form or another. Taken together, they produced a distinctive mode of acting, behaving, and reacting—call it the style of the exception—not only as the state of exception was imposed during George W. Bush’s first term but as it matured during his second, and as it has evolved under the presidency of Barack Obama. Out of them came the trademark policies of the exception that we still hear echoing like ghostly footfalls behind the news: War on terror. Worldwide conflict. Forever war. National security letters. Warrantless wiretapping. Material support for terrorism. Extraordinary rendition. Unlawful combatants. Indefinite detention. Targeted assassination. Extrajudicial killing. Enhanced interrogation techniques. Torture.


It is the last of these, I would suggest, that forms what one might call the signal attribute of our state of exception, the policy that shadows and encapsulates, in its moral and legal transgressions, all the others. During the Civil War, Abraham Lincoln suspended the Great Writ of habeas corpus. As the country entered World War I, Woodrow Wilson imprisoned or deported thousands who spoke out against it. After the attack on Pearl Harbor, Franklin Roosevelt interned 110,000 Japanese Americans. And after the attacks of September 11, George W. Bush tortured prisoners.


WHITE ROOM


I woke up, naked, strapped to a bed, in a very white room. The room measured approximately 4m x 4m. The room had three solid walls, with the fourth wall consisting of metal bars separating it from a larger room. I am not sure how long I remained in the bed. After some time, I think it was several days, but can’t remember exactly, I was transferred to a chair where I was kept, shackled by [the] hands and feet for what I think was the next 2 to 3 weeks. During this time I developed blisters on the underside of my legs due to the constant sitting. . . .


I was given no solid food during the first two or three weeks, while sitting on the chair. . . . The cell and room were air-conditioned and were very cold. Very loud, shouting type music was constantly playing. It kept repeating about every fifteen minutes twenty-four hours a day. Sometimes the music stopped and was replaced by a loud hissing or crackling noise. . . .


During this first two to three week period I was questioned for about one to two hours each day. American interrogators would come to the room and speak to me through the bars of the cell. During the questioning the music was switched off, but was then put back on again afterwards. I could not sleep at all for the first two to three weeks. If I started to fall asleep one of the guards would come and spray water in my face.


A naked man is chained to a chair in a very cold white room, where he is bombarded, hour after hour, day after day, night after night, with sound and with light. There is no day, no night, nothing but paralysis, cold, brightness, sound. Oceans of time flow over him but he is denied sleep. Two weeks? Three? Later he would say three. In fact we are told in a later CIA inspector general report that it is after eleven successive days and nights without sleep that he begins to “break apart.”


By now, sometime in the summer of 2002, as he sits woozy and drooling, chained naked to the chair, and though he doesn’t know it, Zayn al-Abidin Muhammad Husayn is a famous man. His knowledge and status are debated in the world’s press and argued over in the White House. When he was captured early on the morning of March 28, 2002, in a spectacular raid in Faisalabad, Pakistan, during which he was shot three times after he leapt from a rooftop, the man we now know as Abu Zubaydah, of Saudi birth and Palestinian nationality, had just turned thirty-one. His capture was an event of great moment, a trophy in the war on terror. “The other day,” President Bush proclaimed at a Republican fundraiser in Greenwich, Connecticut, “we hauled in a guy named Abu Zubaydah.


“He’s one of the top operatives plotting and planning death and destruction on the United States. He’s not plotting and planning anymore. He’s where he belongs.”


Abu Zubaydah “was a close associate of” Osama bin Laden, Secretary of Defense Donald Rumsfeld told the world from his Pentagon lectern, “and if not the number two, very close to the number two person in the organization. I think that’s well established.”


It is an intriguing phrase, “well established”: What does it take to make a fact a fact? What we actually know about Abu Zubaydah—and, even more, what we know he knows—will become a matter of intense debate. At this point in the spring of 2002 we know that in the course of his capture he suffered bullet wounds in the stomach, thigh, and groin, lost large amounts of blood, fell into a coma. On the other side of the world, in Baltimore, a celebrated trauma surgeon, awakened by an urgent call from the director of central intelligence, was rushed to a private jet and flown to Pakistan, where he managed to save the prisoner’s life. Abu Zubaydah, bleeding, still unconscious, will be carried off to a famously “undisclosed location,” and his whereabouts will remain a closely guarded secret, not least to him, even as he sits, several months later, chained immobile and woozy in his white room. Once again, we know a bit more than he does: the white room is at U-Tapao Royal Thai Navy Airfield, a military base in Thailand, one of the so-called black sites—secret prisons the CIA improvised hurriedly in the days after September 11, with the help of allies in Pakistan, Afghanistan, Thailand, Romania, Morocco, Poland, Lithuania, and perhaps other countries still not disclosed, to hold and interrogate prisoners, pursuant to President Bush’s secret Memorandum of Notification of September 17, which gave this task to the CIA, an organization that officially had had nothing to do with detention or interrogation for two decades or more.


PUBLIC SECRECY


The critically wounded Abu Zubaydah had been “disappeared” into secrecy, but in fact all that was secret was his location. Thanks to the president himself and other senior officials, his capture had been instantly proclaimed a highly public victory in the war on terror. That he was in American hands and “where he belongs,” being interrogated at an “undisclosed location,” was boasted about, discussed, debated. We might call this strange confection of the known and unknown “public secrecy,” a peculiar legerdemain by which the government withholds not so much information from the public—though some vital bits of information are withheld—but responsibility and liability from itself. Though the president of the United States himself may boast of the capture of Abu Zubaydah, the government he heads refuses “officially” to acknowledge that it has possession of him and thereby rejects all claims that it has any legal obligation to account for him or to answer for his treatment. Such unacknowledged prisoners, with their strangely contemporary status as “secret celebrities,” become, in effect, the new disappeared. These new disappeared—there will be well more than a hundred of them—are at once famous and absent. Without any legal status or even official acknowledgment that they are alive and in custody, such prisoners become the objects, as Giorgio Agamben put it, of “pure de facto rule, of a detention that is indefinite not only in the temporal sense but in its very nature.”


Such disappearing, without official legal acknowledgment, stands in almost perfect opposition to the principle of habeas corpus, the Great Writ, an ancient core value of Western liberalism dating back to the twelfth century that limited government power. Securing a writ of habeas corpus—literally: “you should have the body”—requires authorities to acknowledge that an arrested person is indeed in custody by bringing that person before a judge. In adopting such disappearances as policy and in boasting about capturing people they refused to bring before a court or officially acknowledge holding, United States officials had moved to the other end of the spectrum, toward the antithesis of a government limited in its power over the individual person. Torture exists in the same dark realm: in its essence it is the state reaching through a person’s skin and taking control of his nervous system by force in order to use it as a weapon against him. It is the ultimate destruction, by the state, of human autonomy. It seems no accident that the torments from which the American “alternative set of procedures” were drawn had been copied directly from techniques developed by the Soviets and the Chinese during the Cold War of the 1950s. Disappearing and torturing embody in action the totalitarian idea of a state unbounded in power.



WHAT WE KNOW



A few days after Abu Zubaydah woke from his coma he found at his bedside, in an unfamiliar location in an unknown country, a man he doesn’t know, who asks him his name. Zubaydah shakes his head: he has heard the American accent. “And I asked him again in Arabic,” remembered John Kiriakou of the CIA.
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