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INTRODUCTION

BY ALAN DERSHOWITZ

We tend to think of the United States Constitution and Declaration of Independence as similar documents of liberty. Sometimes they are even confused. When I wrote a book about the Declaration of Independence—America Declares Independence—the publisher mistakenly used words from the Constitution (“We the People…”) on the cover of the book. When I showed the cover to several of my colleagues without alerting them to the error and asked them for their opinion of the aesthetics, no one noticed it. But in fact, these two documents are as different—conceptually, morally, legally, and politically—as any two documents of liberty could possibly be.

The Declaration of Independence is a lawless manifesto of rebellion. It relies on God, natural unwritten law, morality, “self-evident” propositions, and unalienable rights. The Constitution, on the other hand, is a relatively conservative legal document. Its most important structural innovation was the separation of powers and the system of checks and balances, which limited the power of any one branch. It sets out rules, structures, positive written laws, and a difficult process for amending. It does not invoke God. Indeed, it was criticized by religious leaders at the time as the “godless” Constitution.

There are good reasons for these differences: revolutionaries need God and natural law on their side because they certainly don’t have the written, positive law. But once the revolution has succeeded, there is a need to prevent other revolutionaries from doing to the new republic what the colonists did to Great Britain—namely, revolt and secede based on their conceptions of divine or natural law. As Hannah Arendt once put it: “The most radical revolutionary will become a conservative the day after the revolution.”1

The erstwhile revolutionaries who drafted and then defended the Constitution were a mix of conservatives, such as Alexander Hamilton, and moderates, such as James Madison, John Jay, and the presiding officer, George Washington. The Constitution they drafted was the pragmatic result of many compromises and was intended to endure; it has done so for more than two and a quarter centuries with relatively few amendments. The most important of these amendments are the initial ten—the Bill of Rights. The body of the Constitution is so conservative that many of its signers conditioned their approval on the promise that a Bill of Rights would be forthcoming. These first ten amendments were designed to constrain the powers of the federal government and to assure the dominance of the rule of law.

The Declaration of independence, on the other hand, was a treasonous document that accused King George III of the most serious sins and crimes against the colonists. I own the first published British volume that includes the Declaration of Independence as an important state document. It deliberately omits the name of the king for fear that the publisher of the book would be charged with treason. The drafters of the Declaration, along with its signers, would likely have been executed had we lost the Revolutionary War. As Benjamin Franklin wrote: “We must indeed all hang together or, most assuredly, we shall all hang separately.”

The Declaration of Independence was a document of advocacy, designed to justify an unlawful rebellion. But it was also a glorious document of aspiration, if not reality. The words “All men are created equal” were written on a table-desk built for Jefferson by one of his slaves. “All men” referred only to white men and, indeed, only to men. As a description of the situation in the colonies, equality was a lie. As an aspirational document, it helped set the tone for the Fourteenth Amendment and other laws that have moved us closer to the aspirational goal of total equality.

It took the Fourteenth Amendment, with its “Equal Protection” clause, and the Nineteenth Amendment, granting women equality of the ballot, to turn the rhetoric of the Declaration into binding Constitutional law. This reflects the other major difference between the two documents contained in this volume: the Declaration is not a legal document; its words are not the law of the land. The Constitution is the law, binding on all branches of government and on its citizens. The Declaration articulates the political and moral basis for the Constitution. After declaring that all men are “endowed by their creator with certain unalienable rights,” it sets out the conditions for turning these abstract rights into concrete legal protections: “That to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed.”

Thomas Jefferson, near the fiftieth anniversary of those words he penned in 1776, wrote the following from his deathbed about the meaning of the Declaration of Independence and the Constitution not only for Americans, but for the entire world:
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