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      History

      Labeled by The New York Times as “instrumental in helping change the face of major professional sports,” attorney Jim Quinn has influenced the legal structure of modern sports business for decades. He shares landmark cases and legal lore across American major leagues and tells stories of the courtroom battles he fought on behalf of players seeking economic justice in their workplace. He sheds light on known and unknown figures who dedicated themselves to larger causes and explains why today’s sports owe a debt to the leaders of the past who risked their careers to gain respect and economic justice. Through Quinn’s lengthy career he has helped athletes to speak and act in the best interest of the sports community in spite of some who sought to prevent any progress and prolong injustice for their own greed. Quinn’s story is a testament to how past players shaped the leagues we have today.
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      As one of the nation’s premier trial lawyers over the last four decades, Jim Quinn represented the players’ unions in all four of the major professional North American sports leagues, helping to create and draft the first free agency agreement in professional sports, as well as the first salary cap in sports. Don’t Be Afraid To Win is his first book.
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Foreword


      For typical fans, knowing a team’s win-loss record or a player’s individual stats is more than they need or care to know about sports. Of course, there is more to know—much more. To start, sports is not simply “playing games.” Sports is business. Big business. And as in every other American-grown business—especially those that prove lucrative—tension has surrounded the division of power between management and labor. In some instances, that tension has morphed into virtual war. This was certainly the case in the evolution of professional sports in these United States.

      In Don’t Be Afraid to Win, Jim Quinn—a veteran of the sports wars—takes the reader onto the battlefield. In a no-holds-barred style, Quinn introduces combatants from both the leagues’ and players’ camps. Tons of books have been written about the development of player rights in professional sports. Few, however, were written by someone who not only had a seat at the various tables involved but, indeed, sat at the head of the grown-ups’ table. As onetime lead counsel for each professional players’ association—the Major League Baseball Players Association, the National Basketball Players Association, the National Football League Players Association, and the National Hockey League Players’ Association—Jim Quinn occupied a seat of leadership for over 40 years. Writing from that vantage point, he shares, quite colorfully, the risks, strategies, failures, and triumphs experienced by the players.

      An assortment of key participants in the battles between labor and management—both those still living and those long-since dead—is vividly portrayed in this work. Quinn is unsparing in both his praise and criticism of these folks, introducing us to “pricks,” “horrible assholes,” and “pompous fools” in both camps, as well as those he found “charming,” “insightful,” and “legendary.” (President Donald Trump has a role in the book; try guessing how he is characterized!)

      From this work, we learn how Quinn and his colleagues—together with the players and their player associations—weathered, fought, and ultimately defeated management efforts to restrict players’ freedom and reduce players’ enjoyment of the revenue generated by their games. Quinn outlines owners’ efforts to bankrupt player associations, acts of owner collusion, and the leagues’ tactic of locking out players from formal competition. He shares the players’ decisions to strike, their attempts to locate alternative revenue streams, and their decision—or threat—to commit the ultimate act: union decertification, a Quinn proposal.

      As the current executive director of one of the player associations that Quinn so brilliantly supported and defended, it was a joy to be introduced to those fiery and pugnacious union leaders and to learn about the solidarity and determination exhibited by the players as described in this book. As a litigator and “jury lawyer,” I salivated at the stories Quinn shares of the legal maneuvering undertaken by him and his legal team to support the players’ efforts. Their—and his—contributions were invaluable.

      Jim is truly (if I might borrow the headline of a Boston Globe story written about him) “The Mighty Quinn.”

      Michele Roberts

      Executive Director, National Basketball Players Association

    

  
    
      
Prologue


      Don’t be afraid to win.

      Those were the words Gene Upshaw whispered in my ear as I rose from my chair to deliver the closing argument in our lawsuit against one of the most powerful corporate entities in modern America, the National Football League (NFL).

      It was September 8, 1992, and we were at the federal courthouse in Minneapolis. We’d been there for months, fighting over whether professional football players should have the same rights as every other American citizen to receive market value for their work.

      It seems almost quaint now, more than 25 years later, to remember pro sports without free agency. It’s become part of the game, a spectacle in and of itself. But the battle to achieve free agency in all four major leagues was vicious—and I can tell you that from personal experience because I was there at critical moments for all of them.

      I had a very special seat to watch the drama and turmoil unfold as the American sports world underwent these monumental changes. As a lawyer over the last four decades, I represented the players’ unions in all four of the major professional North American sports leagues, with an occasional time-out to represent a couple of doomed sports leagues. For a while it amused me to tell people that I was like Zelig, the quiet figure from the Woody Allen movie who was always at the periphery of the story, but that’s not quite the case.

      In fact, I helped to create and draft the first free agency agreement in professional sports, as well as the first league-wide drug agreement. I participated in the first decertification of a sports union, which felt incredibly risky at the time, and won the first and only jury verdict upholding player free agency. Much to my regret, I also played a key role in bringing about the first salary cap in professional sports. I participated in one way or another in the selection of union leaders in all four of the major team sports and was twice drafted at the 11th hour to settle season-ending lockouts.

      Our fights against the NFL were the toughest of all for the simple reason that NFL owners made the most money and were hell-bent on keeping the players from sharing in the wealth. I wouldn’t be surprised if there is still an NFL owner or two who agrees with Tex Schramm, the longtime president of the Dallas Cowboys, who once told Gene Upshaw, “The players are just cattle and we’re the ranchers. We can always get more cattle.”

      Beating the NFL would not have been possible without a leader, ally, and friend like Upshaw. Left guard on the dominant Oakland Raiders teams of the 1970s, Upshaw was among the greatest players of all time, a first-ballot Hall of Famer, but his contributions as director of the National Football League Players Association (NFLPA) were greater still. He was nothing less than a hero. The law may have been on our side, but the money and power were on theirs. Upshaw’s toughness and fierce commitment to the well-being of players past, present, and future changed the nature of professional sports forever. He was also a truly great guy to hang out with—always knew a good place to eat, no matter where we were, and I could sometimes beat him at poker, though rarely at golf.

      I still can’t believe that I ended up in the middle of it all. I was a blue-collar kid from the suburbs of New York City. Catholic school, Notre Dame, Fordham Law at night, a fan of all the major New York teams. Growing up, I didn’t have a clue about the business of sports, never really gave it much thought. But landing as a junior litigator at an up-and-coming New York law firm, Weil, Gotshal & Manges, in the early 1970s, I heard about the “basketball case” kicking around the office and gravitated naturally toward it. The central figure there was Oscar Robertson, another legendary athlete to whom I grew close, and it was through Oscar, the product of a segregated high school in Indianapolis and a self-made man in every respect, that I came to understand my work as a calling. Helping athletes get the compensation and rights they deserve is about economic justice—a lesson I learned from a man by the name of Larry Fleisher, a once prominent, now largely forgotten, sports figure. Fleisher was the early leader in this fight, which I later joined.

      Economic justice was also very good business for the leagues. I firmly believe that recognizing the primacy of players and compensating them accordingly is a major factor in the explosive growth of professional sports. We would never have gotten where we are today if owners had been able to keep treating players like cattle. Martin Luther King famously said, “The arc of the moral universe is long, but it bends toward justice.” Nowhere has this been truer than during the past 75 years in American pro sports, as professional athletes moved from virtual serfdom to relative freedom to often unwanted idolatry, and sometimes even to hatred. More than 70 years ago, Jackie Robinson risked hostility and worse by breaking the color barrier in professional baseball; more than 50 years ago, Muhammad Ali fought a five-year prison term, hatred, and the end of his boxing career by opposing an unjust war; and a half century later, Colin Kaepernick almost certainly ended his NFL career by taking a knee during the playing of the national anthem to protest racial injustice. This book chronicles the deeds of other pro athletes—some famous, most not—who took similar risks to change the face of sports in America forever.

      When I began my professional involvement in sports, the teams and the leagues were relatively small businesses run by odd, cranky men. Most of the athletes were so modestly paid that they took second jobs in the off-season. The average salary of a player in the National Basketball Association (NBA) was $16,000 a year. The Baltimore Orioles signed baseball superstar Reggie Jackson, in the prime of his Hall of Fame career, to a one-year deal for $200,000. In 1980, the sixth game of the NBA Finals between the Magic Johnson–led Lakers and the Julius Erving–led 76ers was shown on tape delay after the local news because CBS did not want to preempt an episode of “The Dukes of Hazzard.” That same year, the match between the American and Soviet hockey teams at the Olympics in Lake Placid—arguably the most famous single game played in any sport in North America—was also shown on tape delay.

      Nowadays, they wouldn’t dare show a bowling tournament on tape delay. Professional sports in America are today’s version of the bread and circuses of Roman times. Wildly popular and ever-expanding, sports in general and professional team sports in particular have become one of the largest and most profitable segments of our entire entertainment industry.

      We now have a 24-hour sports news cycle, ESPN from one to a hundred, Fox Sports (regular and regional), plus the monotony and idiocy of sports talk radio around the clock. The issues that blanket sports media today are a far cry from those that dominated the sports pages in years gone by. They range from the silly, like “Deflategate,” to the very serious, such as discussions on domestic violence, long-term head injuries, and even patriotism versus racial justice. Sports dominate America today; to paraphrase Karl Marx, sports may have replaced religion as the opiate of the people.

      Even the person who watches no sports whatsoever has to know LeBron James, Peyton Manning, Serena Williams, Tiger Woods, and Derek Jeter in order to be considered culturally literate; a nonsports fan must also understand the stories of Jackie Robinson, Muhammad Ali, Billie Jean King, Lance Armstrong, and Michael Jordan if they are to comprehend the most significant developments of postwar America.

      Sports has become the vehicle through which we discuss race, free speech, gender roles, patriotism, sexual orientation, drugs, and violence. Today you can learn more about the hearts and minds of America from ESPN than CNN. And yet athletes continue to occupy a tenuous place in American hearts: they are admired as performers and lauded for their achievements but derided as spoiled millionaires for their desire to earn a fair share of the income their abilities generate.

      This baffles me. I have certainly met my own fair share of selfish people, and some of them were athletes. I’ll never forget Reggie Jackson insisting on being prepared for a deposition in the pool of a Miami Beach Hotel. Our lawyer actually had to put on swim trunks. But the vast majority of the athletes I’ve dealt with were genuine role models—bright, inquisitive, hardworking, and committed to a cause larger than themselves. The same cannot be said for many of the team owners I’ve met.

      I want to warn you in advance that Donald Trump does appear in these pages, as does his notorious mentor Roy Cohn. Virtually every big sports star of the past 40 years makes a cameo. You’ll read about George Steinbrenner, Howard Cosell, Pete Rozelle, Ken Starr, Bowie Kuhn, and the owner of one hockey franchise who interrupted me at a meeting by yelling, “Who the fuck are you and what the fuck are you doing here?” He then challenged me to take it outside.

      The core of this book is based largely on my recollections, some of which are inevitably flawed. Other individual or collective memories may differ, although I spent valuable time checking my memory with colleagues and other participants in these events. For the early history, I relied heavily on published reports as well as what I learned from my extensive experience in handling scores of cases and legal proceedings of all types in the four major sports. So whatever is wrong, blame me.

      My hope in setting down this history and telling these stories is to give some insight as to how the current structure of the major team sports in America came to be, with particular emphasis on the central role players and their unions played in shaping that structure. Along the way, I plan to explode a few of the myths about the people and the events critical in getting us where we are with sports in America today. Maybe, just maybe, I’ll be able to shed some light on what the future of professional team sports in this country holds for players, owners, and, while largely ignored, the fans who love these games.

    

  
    
      
CHAPTER 1


      The 21-Minute Strike

      In 1964, the NBA planned to broadcast its All-Star Game in prime time on national television for the first time. It was a huge coup for an NBA that had only nine teams and was very much the stunted stepchild of the baseball and football leagues. The game was scheduled for January 14, 1964. The day before, a massive snowstorm blanketed the East Coast; all flights into Boston were canceled.

      Somehow the players (a group that included 17 future Hall of Famers) and most of the team owners managed to get to Boston Garden by late afternoon of game day. The broadcast was set to begin at eight o’clock that evening on ABC.

      The players, however, had a surprise in store for the owners. Led by a 34-year-old lawyer named Larry Fleisher, they had been demanding a pension program, and the negotiations continued right up to game time, with Fleisher shuttling between the players’ locker rooms and the suite where most of the NBA owners were huddled. The players decided this was the moment to stand up to their feudal owners. Unless their demands were met, they would not come out for the game.

      The owners tried calling their bluff and refused to budge.

      The players were not unanimous, but when Bob Pettit and Oscar Robertson stood up on benches in the east and west locker rooms and implored them to stand together, they did so. As the clock ticked past eight o’clock, Boston Garden’s famous parquet floor was devoid of players.

      Emotions ran high; there was a great deal at stake for both sides.

      Celtics owner Walter Brown stormed into the east locker room, calling Tommy Heinsohn, his own star player, “the biggest heel in sports.”1 Heinsohn shrugged. Bob Short, the Lakers owner, tried to barge into the west locker room but found his way blocked. He directed a clubhouse attendant to deliver a message to his star Elgin Baylor, saying, “If he doesn’t get his ass out here fast, I’m done with him.” Baylor’s response: “Tell Bob Short to go fuck himself.”2 The players could hear Fleisher and NBA commissioner Walter Kennedy shouting at each other in the hall. Cincinnati Royals center Wayne Embry (later to become professional sports’ first black general manager and first black team president) expressed a feeling shared by most of the players: “I was scared shitless.”3

      Fleisher returned to the locker rooms, urging the players to hang tough. Ignore the threats, he told the players—“You have the leverage.”4 Fleisher didn’t need to talk about the risks his members were taking. They knew them. For each of those men, there would come a day when his contract expired, and no team was required to re-sign him. It’s hard to be a basketball player without a team and without a league.

      At 8:12 p.m., Kennedy came into the locker room and said the owners had caved. He could not give the players a pension plan right there and then, but he would give them his word that he would do whatever he could to make it a reality.

      Some of the players were reluctant to trust Kennedy, but Wilt Chamberlain said that his word should be good enough for the game to go on. At exactly 8:21 p.m., the players came out on the court and the game was played.

      The first player strike in history lasted 21 minutes and changed professional sports forever.

      The heroes that day were the players, but they would have been lost without Fleisher. I didn’t know him in 1964; I was still at Notre Dame. But later, as a young lawyer, I learned the legend of Larry from the man himself. As general counsel for the NBA’s fledgling players’ union in the 1960s and 1970s, he not only led the first player strike but also conceived of the first league-wide legal attack on the old reserve system structure that prevented players both from bargaining for their real value and from moving to another team that would recognize that value.

      Though Marvin Miller, the leader of the baseball players’ union, usually gets the nod as the godfather of sports labor, it was Fleisher who got the first free agency labor contract, negotiated the first league-wide drug agreement, and established the first revenue-sharing system in pro sports. He was also the first union leader to threaten to blow up his union to get a better deal. Along the way, he became the first prominent sports agent in all of professional team sports. Back in the 1960s and 1970s, owners and sportswriters attacked Fleisher and Miller, deeming them the sports equivalents of Sacco and Vanzetti—“anarchists” and “bomb throwers” whose militant leadership would destroy the very fabric of professional team sports. This was slander. In fact, Fleisher’s “bomb-throwing” ideas shaped the entire structure of professional sports as it exists today.

      Larry Fleisher was born in the Bronx in 1930. His father, Morris, a Russian Jewish immigrant, ran a small print shop in Manhattan and insisted that his dozen employees become union members. Morris was a card-carrying Communist, which may strike some readers as strange but wasn’t all that unusual in the 1930s. Fleisher the son was a Jewish agnostic—irreligious and irreverent. He was more comfortable playing stickball or basketball than studying the Torah or learning calculus, perhaps because studying was boring to someone as bright as he was. He graduated from DeWitt Clinton High School in the Bronx at age 16, made it through NYU in three years, and graduated from Harvard Law School at age 22. He was unpredictable, and though the man never told a joke, his stories were often hilarious.

      I met Fleisher in the summer of 1973, when I was a young lawyer at Weil, Gotshal & Manges, and I got involved with the “basketball case.” I was just two years out of Fordham Law. I remember walking into a conference room and meeting an intense, jovial, rotund, dark-haired man with a cigar. He was 43. I was 28. We became inseparable. Over the years, he would teach me everything I needed to know about the history of sports and labor.

      Larry was a flaming liberal both politically and socially. There wasn’t a left-wing cause he didn’t embrace—from socialism to Darwinism and all the -isms in between. He also possessed an uncanny facility with numbers. He had the capacity to comprehend complex actuarial formulas and do detailed mathematical calculations in his head simultaneously. His negotiation skills were legendary. According to the New York Times, Fleisher “was known for his tough-minded negotiations, for his financial acumen and for the wide circle of warm friendships he made on both sides of the labor issue.”5

      Fleisher was both feared and respected by the team owners, general managers, and executives of the NBA. According to one longtime NBA owner, one of the reasons the league had gotten into some trouble was that “Larry did too good a job of negotiating over the years.”6 NBA players, for this and other reasons, would follow him to the ends of the earth, and some of them literally did. In the off-seasons, he organized “NBA player trips” that took players and their wives, as well as the two of us and our wives, to Brazil, the Ivory Coast, Greece, Italy, Yugoslavia, and China.

      The number of unforgettable “Fleisher stories” floating out there, told eagerly by friends and player-clients, are legion. There was the time he got a busload of NBA players lost in the south of France looking for a casino in Monte Carlo. Then there was the time he sneaked a trunk full of basketball equipment (uniforms, basketballs, sneakers) onto a flight to Rio because he didn’t want the players on the trip to know that they were going to have to play a series of exhibition games in Brazil to pay for what they thought was their “summer vacation.”

      Fleisher’s early career was a mix of precocity and underachievement. He graduated near the bottom of his law class at Harvard—probably because he spent the bulk of his time in Cambridge shooting hoops with classmates like Bob Pitofsky (later FTC chairman), Lee Sarokin (later a US federal judge), and Derek Bok (later president of Harvard).

      After a stint in the army, Fleisher got his CPA license and set up shop as a sometime lawyer but mostly tax accountant and financial advisor working in the entertainment and restaurant worlds. He had some prominent clients, including songwriters and musical producers Lerner and Loewe of My Fair Lady and Camelot fame. During this period, Fleisher also became the vice president and chief financial officer for Restaurant Associates, a holding company that operated a dozen restaurants in New York City, including the Four Seasons, Charley O’s, and Mama Leone’s.

      Fleisher became a union leader more or less by accident. In 1962, a mutual friend introduced Fleisher, an avid basketball fan, to Tommy Heinsohn, star forward of the champion Boston Celtics. Heinsohn had taken over the presidency of the then embryonic NBA Players Association from his Hall of Fame teammate Bob Cousy, who had started what would become the first recognized sports players’ union in 1954. Cousy had hoped to get the NBA players a pension but became frustrated by the lack of dues support from many players and the staunch opposition of team owners. Nearing retirement, he ceded leadership to the tough, jovial Heinsohn.

      A part-time insurance salesman, Heinsohn came up with the idea of funding a pension for players with insurance. A native of Jersey City, Heinsohn was a no-nonsense guy both on and off the court, but he had a big heart and an even bigger sense of humor. Like Cousy, he was destined to have a Hall of Fame career as both a player and a coach—all for his beloved Boston Celtics.

      The Bronx kid and the Jersey City kid hit it off immediately. Heinsohn saw in Fleisher the keen intelligence and willingness to fight for the underdog that would become the hallmark of Larry’s career. Neither Fleisher nor Heinsohn had a clue about unions or labor law or the National Labor Relations Act. But when Larry met Tommy in the fall of 1962, the National Basketball Players Association (NBPA) became a real, functioning organization.

      They immediately began building up the organization, recruiting the respected All-Star Bob Pettit; the soft-spoken, cerebral Lenny Wilkens; and the fiery, outspoken Oscar Robertson as vice presidents. The three complemented one another beautifully. Robertson, with his fighter’s temperament, would later take the lead in the battle for free agency.

      Fleisher began devoting less time to restaurants and more to the union. He would spend the next couple of years meeting with players and getting to know their problems and encouraging them to stick together and fight for what they believed was right. This organizing effort would lead to the showdown at the 1964 All-Star Game, the first real labor confrontation in modern pro sports.

      In the early days of these struggles, the goals were very modest, like securing a pension plan. The idea that players were tied to their teams for life, like modern-day serfs, was so ingrained in professional sports that no one seriously sought to challenge it in court or at the bargaining table. Every athlete who wanted to play for a professional team had to sign a player contract that contained a “reserve” or “option” clause, making those contracts automatically renewable at the team’s option. These clauses made it impossible to try to move to another team even after the term of the player’s contract had ended. Clubs could just keep exercising their “option” to renew for another year in perpetuity. As long as a player couldn’t move, he had no leverage to get more money, regardless of his performance. (In a famous example, the Chicago Cubs cut the salary of slugger Ralph Kiner by $15,000 for the 1953 season even though he had just led the league in homers for the seventh consecutive year.)

      These clauses were the Holy Grail that the feudal Lords of Sports vowed never to relinquish without a fight to the death. The reserve system was all about power and control and making sure owners could pay players as little as possible, whether the sport be baseball, basketball, football, or hockey. The owners’ attitude was “Let’s keep the players in their place.”

      The system had withstood multiple legal challenges in baseball, dating all the way back to the turn of the 20th century. In what became known as the Federal Baseball case, the Supreme Court determined—incongruously and erroneously—that professional baseball was somehow not in interstate commerce and therefore was not subject to the antitrust laws of the United States. This absurd ruling remained in place for nearly a century until it was partially overturned by Congress in the late 1990s. Years later, Lakers Hall of Famer Elgin Baylor told the Los Angeles Times, “All of us felt like we were slaves in the sense we had no rights. No one made anything then. You had to work in the summer. It was the stone ages.”7

      In 1957, there was a sliver of light when a professional football player named Bill Radovich sued the NFL. Radovich had been a guard for four seasons with the Detroit Lions. When World War II began, Radovich, like many young men, put his occupation aside to serve his country and enlisted in the US Navy. After the war, he returned to the Lions, but after a year, he asked to be traded to the Los Angeles Rams because he wanted to be able to spend more time with his sick father, who lived near Los Angeles. When the owner of the Lions refused, Radovich signed with the Los Angeles–based team in the All-American Football Conference, which was a competitor of the NFL at the time. A year later, he tried to return, but the NFL had blacklisted him from playing or working in the league in any capacity. Radovich sued, citing the US antitrust laws and claiming an illegal boycott by the NFL and its teams.

      The Supreme Court determined that unlike baseball, the NFL (and presumably, other sports leagues) was indeed subject to US antitrust laws. The NFL quietly settled the case. But despite the Radovich ruling, professional athletes did not begin to see the enormous impact competition could have on player salaries until some years later, when the newly formed American Football League (AFL) went after top college players like Heisman Trophy–winner Billy Cannon and other All-American college players like Lance Alworth, John Hadl, and later Joe Namath, the number-one college quarterback in the country in 1964. In its first year alone, in 1960, the AFL signed more than half of the NFL’s first-round draft picks. Football players’ salaries in both the NFL and AFL grew dramatically, and veteran NFL players like George Blanda, Len Dawson, Art Powell, and Don Maynard jumped to the AFL.

      The football players were happy, but the football owners were not. AFL and NFL owners conspired to put an end to player competition by secretly ramming a merger bill through Congress—what came to be known as the “Midnight Merger.” The legislation was approved near midnight on December 31, 1966. It was rumored that two powerful Louisiana politicians—Senator Russell Long and Representative Hale Boggs, the men who had spearheaded this effort for the football owners—had made a deal with then NFL commissioner Pete Rozelle that Louisiana would get the next NFL expansion franchise. The New Orleans Saints became a reality just a few months later.

      The NFL-AFL merger succeeded in turning the clock back to what owners in all sports considered the “halcyon days,” when players were no better than serfs on the owners’ feudal estates.

      During the late 1950s and early 1960s, while all this was taking place, I was growing up in a middle-class suburban home in White Plains, some 25 miles north of New York City. Oblivious to the plight of professional athletes who were virtually imprisoned by their owners, I spent my time scouring box scores for my heroes, the baseball Giants’ Willie Mays and the Yankees’ Mickey Mantle, as well as checking the running and passing stats for Frank Gifford and Y. A. Tittle of the New York Football Giants. After graduating first in my overcrowded class of some 55 eighth graders from Our Lady of Mt. Carmel Parochial School in nearby Elmsford, New York, I began high school in the fall of 1959 at Archbishop Stepinac High School in White Plains. I was one of 250 or so freshmen from the largely blue-collar Irish and Italian Catholic stock who came from all over Westchester County. Back then, we spent most of our summers in the caddie yard at Knollwood Country Club in Elmsford arguing over the demise of the New York Yankee dynasty and the arrival of the pathetically inept New York Mets. We were more focused on free baseball tickets than free agency and on new baseball caps than salary caps. My dream was to go to Notre Dame, where my brother already was; my father had graduated from ND back in 1936. That dream came true when I graduated at the top of my class from Stepinac in June 1963 and joined a dozen other Stepinac graduates entering ND that fall. I was blithely unaware of the formation of nascent player unions and couldn’t have cared less about player goals and aspirations.

      •••

      Meanwhile, during his first couple of years as general counsel, Fleisher devoted himself to turning the NBPA into a strong union. It wasn’t easy; operating on a shoestring budget, the NBPA consisted of a few hours of Fleisher’s time, some letterhead, and the part-time contributions of Larry’s enigmatic secretary, Curt Parker. In the late 1960s, Larry and Curt moved the NBPA offices to what was then the Gulf and Western Building, located at Columbus Circle and overlooking Central Park. (Years later, the building would become the Trump International Hotel & Tower.) Fleisher had by then drafted the first NBPA bylaws and constitution, which consisted of six pages and had more typos than paragraphs. The new bylaws stipulated that there would be a president and several vice presidents as well as an elected player representative from each team. Dues were $100 per player. The officers and player reps would meet formally twice a year, once during the midwinter All-Star break and again in the summer.

      The goals of this fledgling association were, in retrospect, fairly modest: pensions for NBA players, increased meal money, dues check-off, first-class travel, a shorter preseason schedule, and health insurance for players and their families.

      The NBA players’ hope for some kind of pension led to a series of meetings that a few players, including Heinsohn, Pettit, and Robertson, held with Commissioner Kennedy and a handful of NBA owners. Fleisher was initially excluded from the meetings because several owners refused to meet with a so-called labor provocateur, a description that hardly fit the soft-spoken Fleisher. On several occasions, he was told to sit outside the meeting room, forcing players to leave the room to consult with him.

      It was a frustrating situation. As Robertson described to me years later, “The owners would tell us they were going to do things, and then they’d change their minds.” After a year or so, Fleisher, Heinsohn, Pettit, Wilkens, and Robertson came up with a novel tactic—labor stoppage at the 1964 NBA All-Star Game. As Pettit recalled to me, “They wouldn’t recognize our union or give us a pension plan, so we told the owners we’re not playing the game.”

      That night, after the 21-minute strike, Robertson was named MVP, with 26 points, 14 rebounds, and 8 assists. The next year, he replaced Heinsohn as the NBPA president. There would be many more fights to come—and indeed, it took another couple of years to hammer out the details—but in 1966, the NBA and the NBPA signed the first formal collective bargaining agreement (CBA) in the history of pro sports. When the NBA owners once again reneged on their promise to fund the pension and provide other benefits, Fleisher and the players threatened to strike the 1967 playoffs, which led to a quick settlement. In January 1968, the players finally got the pension Kennedy had promised. The newly recognized union would sign two more short-term CBAs before open warfare between NBA players and NBA owners broke out in the spring of 1970.

      Some years later, Fleisher told me that he never felt more alive than on that snowy night in Boston. That short strike would become a seminal moment in the fight for players’ rights. Fleisher told me, “As long as the guys stick together, the owners can’t win.” I was hooked.

    

  
    
      
CHAPTER 2


      The Agent from Hell

      When Bill Bradley returned from his Rhodes scholarship at Oxford in 1965, he went to see Marty Glickman, a former Olympic star and the premier New York radio and TV announcer at the time. Glickman did play-by-play for the football Giants, the Knicks, and the Rangers. Bradley, who graduated from Princeton as the top college player in the country, had been a first-round draft pick of the Knicks in 1964.

      Glickman advised Bradley to get someone to help him with his contract with the Knicks, suggesting Fleisher because he knew Larry was very good with numbers. Fleisher did in fact negotiate an extraordinary contract for Bradley. The salary numbers made him, as a rookie, the highest-paid player on the Knicks and one of the highest-paid players in the league. Fleisher even got Bradley a so-called “no cut, no trade” contract, which was quite likely another first for that era. That meant Bradley could not be traded without his permission, and if he were cut from the roster, the team still had to pay him. This was what became known as a “guaranteed” contract, something virtually unheard of at the time.

      The term “sports agent” was also unheard of, but when word got out about Bradley’s contract, players flocked to Fleisher’s door. Sensing danger, some NBA owners tried to exclude Fleisher from their face-to-face negotiations with players, but it didn’t work. A new era was born.

      Eventually, Fleisher would become the premier sports agent in basketball and, for a while, in all of team sports. During the 1970s, Fleisher’s clients included John Havlicek, Oscar Robertson, David Thompson, Ernie DiGregorio, Zelmo Beaty, Billy Cunningham, Paul Silas, Bob Lanier, Jim Paxson, Archie Clark, Marvin Webster, and Maurice Lucas—just to name a few, and all of whom were All-Stars. At one point, Fleisher represented nearly a quarter of all the players in the league. In fact, he represented most of the championship 1970 and 1973 Knicks teams. In addition to Bradley, Fleisher worked for Dave DeBusschere, Willis Reed, Earl Monroe, and Phil Jackson, along with several of the Knicks’ backup players. This gave him enormous bargaining power, which drove NBA general managers and owners nuts.

      Fleisher was a terrific (if quirky) negotiator with a knack for creating special contract terms in order to get the very most he could for each of his players. He worked his magic in both collective bargaining and negotiating individual contracts for his player clients. Bruce Meyer, my law partner of 30 years, recounted one story of Larry’s negotiating style. After hours of frustrating discussions over a particularly complicated contract provision, Larry finally gave in and said, “Fuck it, I agree.” When Meyer asked him later why he agreed to such a complex clause that no one would possibly understand, Fleisher replied, “How else do you think we could get around it?”

      Fleisher wasn’t above playing mind games. I once happened to sit in on a session of contract negotiations for a new client of his, Ernie DiGregorio, an All-American guard from Providence College. “Ernie D,” as he was known, had been drafted by the Buffalo Braves in the NBA and the Kentucky Colonels in the American Basketball Association (ABA). When Braves owner Paul Snyder arrived for a meeting with Fleisher to discuss his career in the NBA, Ernie D sat quietly in a corner dribbling a red, white, and blue ABA basketball. Later, when Kentucky’s owner John Y. Brown showed up for his negotiating session, Ernie sat in the corner just as quietly dribbling the traditional orange NBA ball. A few days later, DiGregorio signed a multiyear guaranteed deal with Buffalo for what was then the highest amount ever paid to a rookie guard. He went on to win NBA Rookie of the Year honors in 1974 but had a career-ending injury a few years later. Fleisher had made sure, however, that Ernie D was set for life; they remained good friends to the day Fleisher died.

      NBA owners often cried foul and accused Fleisher of having had a conflict of interest because he represented individual players and was also acting as the general counsel of the NBPA. The charge never really stuck because most of the players in the league believed that Fleisher was fighting for all of them. Eventually, his dominance in the agent world of basketball would ebb as more and more people—many lawyers, some not—jumped into the business of representing professional athletes.

      During the early NBA collective bargaining negotiations, Fleisher often came in contact with the NBA’s lead labor lawyer, Ed Silver, who was perhaps the preeminent management labor lawyer of his time and the father of the current commissioner, Adam Silver. They would eventually become great friends with enormous mutual respect and affection.

      Larry and I shared a passion for the underdog, which back then was, believe it or not, the lot of most professional athletes. I had wanted to become a lawyer since the age of 12, when I first read To Kill a Mockingbird and so admired Atticus Finch in his gallant but failed defense of Tom Robinson. Larry felt the same way about championing the oppressed.

      He loved working with people who were just beginning their careers and enjoyed mentoring the “next generation,” whether they were pro athletes or young lawyers. He wasn’t into hierarchy; he treated young associates like partners and vice versa.

      All of which is not to say that Fleisher was perfect. His work habits were, to say the least, erratic. He regularly took naps in the afternoon. His workday seldom began before 10 in the morning and often ran well past midnight, meeting with players, owners, and general managers before and after Knicks games. Fleisher’s Madison Square Garden seats were midcourt, right next to the radio booth, where he would chat with Knicks announcer Marv Albert. In the pre–cell phone era, Fleisher would spend seven or eight hours a day on the telephone talking to his own clients and other NBA players, as well as team owners, league officials, his lawyer friends, and sometimes even his friends’ wives. He often called my wife, Katy, or John Havlicek’s wife, Beth, “just to chat.” After a leisurely lunch and short nap on his office couch, there would always be a bottle of vodka nearby to be enjoyed by whoever stopped by the office. On any given day, you might run into Ted Turner (Atlanta Hawks owner and later TV mogul), Bill Bradley, Governor John Y. Brown (Kentucky Colonels owner), an FTC commissioner or two, and even the Italian ambassador, all swinging by to talk basketball or politics. His opening line, whether in person or on the phone, was invariably “Whatcha doing?” He was one of a kind.

      Individual athletes—tennis players and pro golfers—had hired agents, such as Mark McCormack of IMG fame, starting in the early 1960s. But Fleisher was a pioneer in introducing the idea of sports agents to professional team sports. The term has become tarnished over the years by a handful of bad actors. In truth, the role that Fleisher and those who followed him still play today is important in ensuring that players in whatever sport get the best deal possible. Fleisher’s so-called conflict of interest was more imagined than real, which is proven by Larry’s groundbreaking accomplishments for both his individual clients and his union members at large in a career that spanned three decades. Fleisher would eventually step down as the preeminent sports union leader and continue his agent business, in part to lay to rest any hint of conflict, however misperceived.

    

  
    
      
CHAPTER 3


      TV Changes Everything

      In the 1950s, baseball was the king of sports in America. Boxing and horse racing, numbers two and three, didn’t involve teams at all, and at the time, college football and basketball were far more popular than their professional counterparts. Though sports had a huge hold on the country’s imagination, you couldn’t really consider it an industry. It was decentralized, dispersed, and very local in nature.

      Some baseball owners were wealthy businessmen—like Del Webb (real estate), Augie Busch (beer), Lou Perini (construction), and Bill Wrigley (gum)—who treated their teams as hobbies. But most were conservative businessmen running relatively small enterprises with tight margins, sometimes making a little money, sometimes losing a little. There were no huge bidding wars when franchises came up for sale. In the late 1940s, Del Webb, Dan Topping, and Larry McPhail bought the Yankees, the most successful and glamorous franchise in the history of organized sports, for $2.8 million, the equivalent today of about $29 million, or less than a fifth of their 2018 payroll. Small-market teams were worth a lot less. Bill Veeck, who owned three different teams over the course of his baseball career, bought the St. Louis Browns in 1951 for less than $100,000.

      At that time, the pro leagues were East Coast–centric; the only teams west of the Mississippi River were the Los Angeles Rams and San Francisco 49ers in football, and the Los Angeles Lakers and San Francisco Warriors in basketball. This was due largely to the prohibitive cost of air travel. Ownership in the other sports leagues, like the NFL, were small-time, family-run operations, dominated by the Maras in New York, the Rooneys in Pittsburgh, the Bidwills in Chicago (and later St. Louis), and the Halas family in Chicago. Nobody knew or cared who owned the local basketball or hockey teams; in many cases, it was the same guy who owned the arenas where they played, like Ned Irish with Madison Square Garden and Walter Brown with Boston Garden. Teams were often created for the express purpose of increasing bookings at their buildings.

      Then television hit the scene.

      The first baseball game was televised in its entirety in 1939, though it would be more than a decade before TV had a real impact on the game. By the late 1950s, most baseball teams had local TV deals and were starting to expand their businesses, looking for new stadiums and new markets. They saw what everybody else saw—a country bursting at the seams, spreading south and west. Formerly small regional outposts like Atlanta, Denver, Dallas, Houston, and San Diego were transformed into big, vibrant cities. Baseball franchises began to chase the population boom, notably the heartbreaking departure of the Brooklyn Dodgers for Los Angeles and of my beloved Giants for San Francisco. As baseball became a national industry, the major TV networks took notice. First CBS, and later NBC, agreed to pay baseball owners millions to broadcast exclusively what became known as the “Game of the Week.”

      Television had perhaps its greatest impact on pro football. On December 28, 1958, the New York Giants played the Baltimore Colts at Yankee Stadium for the NFL championship. It was so cold and snowy that the stands were half full. But millions of television viewers were treated to what has been memorialized in NFL lore as simply “The Game.” Quarterback Johnny Unitas rallied the Colts to a game-tying touchdown in the fourth quarter, and fullback Alan Ameche put them over the top in sudden death. I can still remember watching the game on our black-and-white TV in White Plains and becoming a New York Giant football fan from that day on.

      Television ratings for the Game were off the charts, inspiring a group of wealthy heirs—including Lamar Hunt, Barron Hilton, and Bud Adams—to start a rival venture called the American Football League, placing franchises in the up-and-coming cities that had no NFL teams. It was a crazy time. The cloistered business of pro football gave way to frenzied bidding wars as the nascent AFL went after NFL stars and top college talent. Out of nowhere, there was real competition, creating all sorts of exciting new opportunities as well as conflicts. I loved watching the flashy AFL of the early 1960s, with the likes of Babe Parelli, Len Dawson, George Blanda, and later Joe Namath lighting it up for 500-plus yards passing and a half-dozen touchdowns on a weekly basis.

      A few years later, more or less the same thing happened in basketball, although in this case, the owners were less wealthy and the market for pro basketball was much less developed. The National Basketball Association had been created in 1949 out of two failing leagues, and by the late 1950s, the original 17 teams (which included franchises in major metropolises such as Sheboygan, Illinois, and Tri-Cities, Iowa) had been winnowed down to 9. By 1966, it was back up to 14, with new clubs in Chicago, Seattle, and Phoenix, among others, but business was hardly booming. The launch of a new venture calling itself the “American Basketball Association” and boasting a red, white, and blue ball seemed, at best, impetuous. This was particularly true in the wake of the early demise of the American Basketball League (ABL) a few years earlier. That venture lasted less than two seasons despite the presence of a young George Steinbrenner and some top college stars like Jerry Lucas, Dick Barnett, Bill Bridges, and the controversial yet brilliant Connie Hawkins.

      In many respects, the ABA was ahead of its time. Cofounder Gary Davidson, who later had a hand in both the World Hockey Association and the World Football League (more on those later), wanted to make basketball more entertaining. He succeeded. The ABA introduced the three-point shot and the slam-dunk contest and, like the AFL, put teams in thriving new cities, such as Dallas, Denver, and Houston.

      The problem was that most ABA owners weren’t nearly rich enough to spend money as recklessly as they did. A couple of smart ones (like Angelo Drossos, who would eventually steer his San Antonio Spurs into the NBA) did well, but most lost whatever business acumen they had when it came to basketball. Franchises moved or folded every year like a game of musical chairs, which was confusing and dispiriting for fans. Who wants to invest their passion in a team that might not make it back from their next road trip?

      But the ABA had a mission that kept it from drowning in red ink: the goal of these nouveau semi-riche owners, according to Dick Tinkham, another cofounder, was to quickly force a merger with the NBA.

      Toward this end, the ABA caused real trouble for the older league. By offering to double and triple the salaries of incoming rookies and luring young stars out of college early, the ABA grabbed Artis Gilmore, George McGinnis, George Gervin, Maurice Lucas, and Julius Erving, all of whom would later become legends in the NBA. The ABA also went after NBA veterans like Billy Cunningham of the 76ers and the Warriors’ Rick Barry.

      When Barry attempted to sign with the ABA, the Warriors tried to use the reserve clause in Barry’s contract to prevent him from leaving. Barry sued. The court agreed with him, sort of, saying that his option could not be renewed perpetually but that Barry would have to sit out a year before he could officially sign with the ABA’s Oakland Oaks. This was an early chink in the NBA owners’ sacred reserve system and a sign of things to come.

      The ABA stabilized a bit in its third year, as the undeniable star quality of its rosters netted a national TV deal, albeit a modest one. Like the AFL, the emergence of the ABA revealed a truth that sports owners had actively suppressed for years and would continue to suppress for years to come—that the players, not the teams, are the essential attraction and the driving force of fan interest.

      The ABA was very good for my mentor, Larry Fleisher, and his clients. Fleisher grasped immediately that a stronger ABA would boost NBA player salaries, and sure enough, after the ABA’s first three years, the average salaries in the NBA tripled, going from less than $16,000 a year to nearly $50,000 a year. Competition wasn’t always aboveboard; there were rumors that star players like Lew Alcindor (later Kareem Abdul-Jabbar) were recipients of under-the-table offers and cash payments. There was also jockeying over cities. Over the next few years, the NBA would add four more franchises—Buffalo, Portland, Cleveland, and New Orleans—at least in part to prevent ABA expansion into these cities.

      Soon the two leagues called a truce. In late 1969, with both sides claiming they were hemorrhaging money, a merger was announced to take effect the following season. The NBA and ABA now had a common cause: to stop the escalation of player salaries and get their finances under control.

      Fleisher had other ideas. And soon enough, I’d be in his corner.

    

  
    
      
CHAPTER 4


      “The Big O” Sues the NBA

      Through his unique prism of agent, businessman, and union leader, Larry Fleisher knew exactly what would happen if the NBA and the ABA were allowed to merge—the budding interleague competition that had boosted player salaries and benefits would be squelched. You did not have to look further than the NFL’s absorption of the AFL for evidence that this was true.

      Fleisher resolved to block the basketball merger.

      He began to recruit a legal team, placing his first call to his old basketball-playing classmate from law school Bob Pitofsky, then a professor of competition and antitrust law at Columbia Law School. Pitofsky, who later became chairman of the FTC in the Clinton administration, recommended another member of the Columbia Law faculty—Ira Millstein, a senior partner at the unpronounceable firm of Weil, Gotshal & Manges. Millstein had been a litigation lawyer in the antitrust division of the Justice Department, and after entering private practice at Weil in the early 1950s, he garnered a reputation as an antitrust litigation expert. Pitofsky became an unpaid consultant to his friends Fleisher and Millstein as things progressed.

      Antitrust laws had originally been passed by Congress to encourage the government to bust up oil, railroad, and other monopolies existing at the turn of the 20th century. It wasn’t until the late 1960s that these laws became powerful tools for private citizens to ensure competition in a wide variety of industries, including sports and entertainment.

      Millstein was another character. By the time he was 40, he possessed a head of curly white hair and a high-pitched voice perfect for yelling at partners, opposing lawyers, or anyone else he deemed intellectually deficient. The only people he spared were clients, whom he invariably both charmed and revered. In Millstein’s view, clients were never wrong—even when they were dead wrong. Millstein was brilliant, mercurial, perceptive, funny, and the most creative lawyer I have ever known. Some years later, when antitrust litigation was on the wane, he single-handedly created an entirely new area of the law known as “corporate governance,” of which he became the leading guru.

      After hearing from Pitofsky, Millstein quickly set up a meeting with Fleisher and Oscar Robertson, the president of the NBPA. Fleisher, no antitrust expert, had floated the novel theory that the players could block the merger by arguing that it violated the Constitution’s 13th Amendment, which prohibits slavery. Millstein countered that it would be hard to depict men who earned tens of thousands of dollars as slaves. Instead, relying on the Supreme Court’s earlier ruling for Bill Radovich in football, Millstein suggested that asserting violations of the US antitrust laws made a lot more sense as a legal argument. Afterward, over dinner, Millstein and another Weil partner, Peter Gruenberger, scratched out on a large linen napkin the outline of a complaint attacking the merger. Millstein came up with the concepts, and Gruenberger filled in the details, spelling out all the merger’s anticompetitive effects, especially its impact on competition for player services and the inevitable driving down of player salaries.

      As an afterthought, the two lawyers decided to throw additional claims into the lawsuit, attacking the entire NBA player reserve system (including option clauses), compensation rules, and even the NBA college draft. This was a massive shot across the bow, a clear challenge to the business of professional sports as it was then known. Millstein and Gruenberger were declaring war.

      By early April 1970, it had become clear that the NBA and the ABA intended to finalize their merger within weeks, if not days. There was no time to lose. The legal team working with Fleisher and Robertson went to the federal courthouse in New York to get a temporary restraining order blocking the merger until there could be a full hearing on its legality. They also decided to file the case as a class action, which was quite unusual for that day.

      While any one player could sue (as Curt Flood, the St. Louis Cardinals All-Star centerfielder, had just recently done in baseball), Millstein and Fleisher opted for safety in numbers. The teams’ NBPA player reps were the obvious choice, so the plaintiffs would be Oscar Robertson and the other 13 elected team player representatives. These 14 men would stand as the representatives for the entire class of the 200 or so NBA players. The roster of plaintiffs features some of the greatest names ever to play the game, including Robertson (Royals), Bill Bradley (Knicks), John Havlicek (Celtics), Wes Unseld (Bullets), and Chet Walker (Bulls). They were joined by a group of solid pros and a few journeymen: Joe Caldwell (Hawks), Archie Clark (76ers), Mel Counts (Lakers), Don Kojis (Clippers), Jon McGlocklin (Bucks), McCoy McLemore (Pistons), Tom Meschery (Supersonics), Jeff Mullins (Warriors), and Dick Van Arnsdale (Suns). All 14 understood the historic nature of this fight.

      The case was filed in Federal Court in the Southern District of New York on April 16, 1970, with a request for an immediate temporary restraining order (TRO) blocking the merger. At the time, I was still in law school, and all I cared about basketball-wise was that the Knicks would win the NBA championship, which they did a few weeks later. It would be a couple of years before I joined the legal team. But this history, told to me firsthand by the participants, is essential to appreciating the importance and severity of the later fights.

      The very next day, a hearing on the TRO request was held before Judge Lloyd McMahon, a crusty old judge who had been appointed by Eisenhower in the 1950s. When Millstein got up to argue, McMahon told him to sit down. He only wanted to hear from the NBA’s lawyer, George Gallantz, a senior partner at the NBA’s law firm, Proskauer Rose Goetz & Mendelsohn, a bigger, more prominent firm than Weil back then. McMahon was not impressed with Gallantz’s arguments, and within a matter of minutes, he granted the TRO blocking the merger.

      Typically, a TRO remains in place for only a few weeks. So two weeks later, in early May, a hearing was held to determine whether a preliminary injunction to block the merger should be entered until the case could be tried before a jury. After a lengthy hearing, Judge Charles Tenney, a Kennedy appointee and old-line patrician, entered an injunction against the merger, but he did allow the leagues to seek congressional approval. Thus began a six-year battle fought not only in Court but also in Congress and before the National Labor Relations Board (NLRB).

      A mere month later, on June 18, 1970, the two leagues formally voted to merge, subject to the approval of Congress. Fleisher and the players were unbowed. Later that same day, Robertson told the New York Times, “We’re going to fight a merger every way we know how,” said Robertson. “We think it’s a violation of the antitrust laws, and it clearly eliminates competition.”

      First, the basketball owners went to the NLRB, arguing that this was just a labor dispute and should be decided by the board and not in an antitrust court. The NLRB demurred. Next, the basketball owners went to Congress, seeking an exemption along the lines of the one the NFL and AFL got in their “Midnight Merger” five years earlier. Their timing was unfortunate. Their bill needed the approval of the Senate Judiciary Committee, and it ended up before the Senate Antitrust Subcommittee, chaired by Senator Samuel J. Ervin, who happened to also be chairing the Watergate hearings. Not surprisingly, Watergate was keeping Ervin quite busy. To his credit, Senator Ervin did hold several hearings in which Fleisher and Millstein—along with Robertson, Bradley, Dave DeBusschere, and others—testified against the merger. Strangely, the only player who testified in favor of the merger was Rick Barry, who had challenged the NBA’s reserve clause after signing with the ABA and was forced to sit out a season. Barry’s support for the owners earned him the scorn of his peers for the rest of his career.

      It was around this time that I got involved in the case. As a young, eager associate at Weil, Gotshal & Manges, I attended several of the hearings at Millstein’s direction simply to observe. I watched as Senator Ervin—in his deep North Carolina drawl—gently and patiently questioned the player witnesses as to why the merger would threaten their livelihood and their families’ well-being. He dripped with southern charm.

      But when the owners got their turn, Ervin switched styles, aggressively questioning the economic motives of the merger. The senator asked owner after owner why they were unwilling to permit competition for players which, according to Ervin’s drawl, “is the A m e r i c u n way.” The owners and their representatives looked more and more sheepish as the day wore on. It was delicious to watch this patrician North Carolinian turn these arrogant, rich men into mush. This process dragged on for several years, as Ervin made it clear that the owners would have to address the players’ concerns if the merger had any chance of going through.

      Back in court, the new judge on what was now called the Robertson case was a recent Nixon appointee, Judge Robert L. Carter, who just happened to be both black and a basketball fan. Carter had been the chief litigation lawyer and later general counsel for the NAACP and had worked closely with Thurgood Marshall and others in the 1950s and 1960s in the fight for racial justice. The NBA and the team owners were less than pleased to have landed in Judge Carter’s courtroom. He was a brilliant, no-nonsense judge with a wry sense of humor, and he clearly relished this case. Over the years, he became known as the “basketball judge,” and that twinkle in his eye was well-known to the lawyers from all sides.

      Meanwhile, competition between the ABA and NBA intensified. In early July 1973, more than three years after the injunction blocking the NBA-ABA merger had been placed, Judge Carter, the new sheriff in town, scheduled a conference for all parties to the Robertson lawsuit, signaling his intention to move the case along to trial.

      A few days before the conference, Peter Gruenberger, the Weil partner whom I had worked with on several other cases, formally asked me to join the “basketball case,” as it was known around the office. I was excited and immediately said yes. The next day, I walked into Ira Millstein’s conference room for a preparation meeting. Sitting around the table were Millstein, Peter Gruenberger, Oscar Robertson, and Larry Fleisher.

      Fleisher and Millstein were both colorful men—eager, passionate, idiosyncratic, iconoclastic. Gruenberger was also unique. He had a squint in one eye that made the other eye look so fierce that you thought his stare would drill right through the back of your head. Balding, combative, and highly intelligent, he managed to be mean and funny all at the same time. He was also a cigar-chomping chain-smoker, and I spent many a health-endangering hour in his foul-smelling office as he drafted and redrafted briefs. In today’s world, Gruenberger would probably be arrested for creating a hazardous work environment for young lawyers. But in exchange for black lung, I got the legal education of a lifetime.

      And then there was Oscar, a big bear of a man, 6′6″, all muscle. Nearing retirement as a player, he was still loved, feared, and respected as an all-time great. His eyes were immediately striking—wide and round—and he wore a smile so big that it covered his entire face. In the years that followed that meeting, Oscar and I became friends. He is one of the truly special people in the world: he has a wonderful sense of humor; is part cynic, part joy maker; and meets the world with complete candor. Like Gruenberger, he can be mean and funny at the same time and was tough on people both on and off the court. He has a long memory, particularly about the slights he endured as a young black player growing up in segregated Indiana. It takes a while for Oscar to trust you, but once he does, it is complete.

      At that first meeting, we were discussing strategy for the upcoming conference before Judge Carter. As plaintiffs in the case, we wanted to move the case forward, though we also knew that as long as the injunction stayed in place, players in both leagues would continue to benefit from heated NBA-ABA competition for players. We also knew that because of the risk of multimillion-dollar damage claims, the NBA owners would oppose any effort to move the case forward as a class action on behalf of all the players. Their aim was to convince Carter to dismiss the case, arguing, as they had before the NLRB, that this was a labor dispute, not an antitrust issue. The NLRB moved in super slo-mo, in part because it was during the Nixon years and anything to do with labor was a very low priority.

      The hearing before Judge Carter took place on July 31, 1973. True to form, Judge Carter took charge immediately. He wanted to get this case ready for trial within a year. This was a tall order. The case was getting huge. New parties were joining on an almost weekly basis. In addition to the NBA and its 17 teams, the ABA and its dozen or so teams joined in, as well as the American Basketball Association Players Association (ABAPA). It was going to be a litigation free-for-all.

      Fleisher, Gruenberger, and I added a couple more young lawyers to our team: Irwin Warren (who would spend his entire career at Weil) and Ken Lemberger (who later became general counsel and then president of Columbia Pictures). The NBA’s lineup from Proskauer was also young but impressive. Their team was now led by two newly minted Proskauer partners: David Stern (yes, that David Stern) and Michael Cardozo, who would later serve as New York City Corporation Counsel for the Bloomberg administration.

      There was also another young Proskauer partner, Howard Ganz, who would spend his entire career at the firm representing the NBA, the National Hockey League (NHL), and Major League Baseball (MLB) in a variety of labor-related disputes. They also had two young associates: Betsey Plevan, a dark-haired, quick-witted woman who would go on to become one of the leading employment lawyers in the United States, and Jeff Mishkin, who would eventually follow Stern to the NBA and become his general counsel. Over the many years I fought against them, I would come to both like and respect each of them, though not always so much the commissioner-to-be. We’ll get to that later.

      The ABA was represented by Bob Carlson and Dick Tinkham, who were affiliated with the ABA’s New York Nets and Indiana Pacers, respectively. The ABA also brought in the bombastic Fred Furth and his young acolyte Dan Mason, who would make their own reputations and money as nationally known plaintiffs’ antitrust lawyers. It was, to say the least, an eclectic group. While the ABA cried poverty in court, Furth, a giant of a man and a bit of a buffoon, would roll up each day in a maroon Rolls Royce limousine. He was never one to be bothered by optics.

      The legal maneuvering went back and forth for more than a year. By this point, Oscar Robertson had retired and been succeeded as NBPA president by Paul Silas. Motions and cross motions and cross–cross motions were filed by everybody under the sun. My task was to research and write, and then re-research and rewrite, the dozens of briefs and responses. Finally, on February 14, 1975—Valentine’s Day—Judge Carter issued all his legal rulings. It was a bombshell.

      Carter found for the players on almost every point. He ruled that the case could go forward as a class action on behalf of all the players in the NBA. He found that the merger was illegal absent the agreement of the players, and he also said that all the NBA’s rules barring free agency—including reserve and option clauses, its compensation rules, and even the college draft—were likely illegal as well. Judge Carter threw the owners one lifeline: if, he said, “the owners could show that these rules were all the product of collective bargaining,” then some version of them might be lawful. In other words, the NBA had to prove that the players had previously agreed to the very rules that were preventing them from having a free market. This was going to be an uphill battle for the NBA owners, and they knew it. The owners and their lawyers began referring to it as the “Valentine’s Day Massacre.”

      Making matters worse for the owners, the judge also said that he wanted all discovery completed in six months so that the case could be tried before the end of 1975. This meant that each side had to exchange tens of thousands of documents and records and take scores of pretrial depositions in a matter of a few months—a daunting, if not impossible, undertaking.

      Knowing their legal position was shaky, the owners adopted a new strategy: bleed the players and the NBPA to death economically by forcing them to run up huge legal bills. The owners claimed they needed to take testimony from every player in the league, all 200 of them, which we knew would cost the NBPA and players a fortune in legal fees, travel, and other expenses.

      We complained, arguing that this was ridiculously burdensome, costly, and unnecessary. The judge compromised on 90 player depositions, including the 14 player plaintiffs. The NBA also wanted to take depositions from a dozen player agents as well as the heads of the other three players’ unions. Our side needed to take some testimony as well, both from owners and league officials. In all, more than 150 people would have their sworn testimony taken in less than six months.

      This was a herculean task and an extraordinary circumstance. Typically, cases—even complicated ones—involve at most a few dozen depositions spanning several years. Nothing like it has ever been seen, before or since, in the sports world. It also led to some of the funniest, craziest moments of my entire career.

      The owners and their lawyers knew that the NBPA had no money to cover this kind of effort. Deposition transcripts and travel costs alone would be in the hundreds of thousands of dollars, and legal fees would be in the millions. Fleisher and the players so far had been getting along on a shoestring, relying on dues and some player licensing fees they had cobbled together. It became clear at this point that we, the lawyers at Weil, were going to have to fund the case if we were going to get it to trial. Millstein and the other senior partners reluctantly decided to go all-in. This was a big deal to a law firm that Millstein once referred to in conversation as “a bunch of guys named Sam.” Who knows what would have happened if Weil hadn’t agreed? But we knew if we won, the NBA would be required by law to pay the players’ legal expenses. It was a crapshoot, but one we thought worth taking.

      In the ensuing chaos, there were a few human moments as well. Less than a week after the Valentine’s Day Massacre, my father died suddenly. He dropped dead of a heart attack. It was a shock. At Weil, we were in the middle of trying to figure out how we were ever going to get all this work done by the end of the year. I was sitting at my desk eating a sandwich when the phone rang. It was Mike Cardozo from Proskauer, who I barely knew at that time. He called to extend his condolences and to say that if there was anything he could do to help to just ask, an act of graciousness I will never forget. Over the next 30 years, we found ourselves in opposite corners many times, but we always maintained mutual respect and affection.

      But back to the chaos.

      In taking all these depositions, the owners had a strategy other than just running up the legal bills: the more players they deposed, the more likely one would slip up and admit to being OK with restrictive concepts like the reserve clause. Their argument, such as it was, revolved around the idea of “competitive balance”: if players weren’t tied to teams and could sign wherever they wished, there’d be no hope for bad teams in smaller markets—they’d stay bad forever. Some people still buy arguments like this, but it’s never been true. In the 1960s, with the reserve clause in full effect, the Celtics won 9 out of 10 championships, the very opposite of “competitive balance.”

      When we deposed the owners, we were simply trying to show that the illegal reserve rules had existed decades before any labor negotiations had taken place, that owners would never voluntarily negotiate them away, and that players had never willingly agreed to these restrictions.

      The competition between the lawyers on both sides was fierce. Every deposition was like a mini tennis match, with each side anticipating the other side’s next move and taking steps to block it. It was scary, fun, and exhilarating all at once.

      One of my major assignments was to prepare and defend the depositions of the 14 player plaintiffs as well as testimony from dozens of other players and a few of the owners too. I was also tasked with preparing the other labor union leaders—Ed Garvey in football, Alan Eagleson in hockey, and Marvin Miller in baseball—for their testimony.

      There were a lot of firsts for me in the insanity of all this: the first time I ever flew first class, the first time I traveled to the West Coast, the first time I stayed at the Beverly Wilshire Hotel or saw Century City, and the first time I had lunch at the Bel Air Hotel. The very first day I arrived in Los Angeles, after checking into the hotel, I went for a walk down Wilshire Boulevard and promptly ran into Spencer Haywood, then playing for the Lakers. Spencer himself had successfully sued the NBA for the right to sign with a team before his college eligibility expired, and his case had made it all the way to the Supreme Court. After chatting with Spencer, I walked one block down and bumped into Paul Newman at a bookstore. Wow, Los Angeles definitely lived up to the hype.

      But there was little glamor or glitz to most of the job. Depositions took place in cities like Kansas City, Omaha, Cincinnati, Portland, Seattle, San Diego, Boston, and half a dozen more. Back then, I wasn’t exactly what you would call a frequent flyer; frankly, I didn’t like to fly at all. Somehow the NBA lawyers learned of this, and Jeff Mishkin told me later that, knowing I was on them, they had intentionally plotted some of the field trips to make them as tortuous as possible. It worked. I remember one late night leaving Kansas City and flying to Omaha in the middle of a thunderstorm to defend the testimony of a player by the name of Bob Boozer. It was frightening. I absolutely believed that my fledgling legal career was going to end the same way my Notre Dame hero Knute Rockne’s had—in the middle of a Kansas wheat field.

      But I was also having the time of my life. To prepare for all this, Fleisher decided we all should fly to Brazil right at the end of the 1974–75 season. This was to be the annual summer NBA player trip, which included all the teams’ player reps, a handful of Fleisher’s clients, a bunch of wives and girlfriends, and others. He had arranged for the Brazilian government to fund the trip in exchange for our players participating in a few exhibition games against the Brazilian national team. He hadn’t told our players about the games for fear some might not want to come. We had to smuggle their athletic gear onto the chartered flight to Rio. As we were waiting to board the plane at JFK, I overheard an older woman, who was gazing at our group with big, wide eyes, turn and say to her husband, “Fred, it must be a convention of tall people.” When I told that to Willis Reed, he couldn’t stop laughing.

      It was winter in Rio but still sunny and warm. That first night at dinner, Fleisher told the players about the exhibition games. There were audible groans. If they didn’t play, he warned, we might not be able to get home. The minirevolt was quashed, but the players weren’t happy about it.

      The first game was to be played in Rio’s largest arena before a sellout crowd and a Brazilian national TV network audience. The Brazilian players were big and physical and had nearly won a medal at the 1972 Olympics in Munich. They seriously didn’t want to lose to a group of US players on vacation.

      Our team, coached by the recently retired Reed, was no All-Star squad—Mel Counts, a career backup, started at center. The game was played under international rules with Brazilian referees. The fix was in. The refs fouled out several of our starters while allowing the Brazilian team to pound on us at will. The Brazilian team won by a single point, 98–97, and Reed and Fleisher were pissed, complaining bitterly to the officials after the game.

      We decided to retaliate. The next game was to be played three days later in São Paulo, also on national television. We started John Havlicek, Dave Cowens, Paul Silas, Jo White, and Don Chaney—the Boston Celtics lineup that had won the NBA championship the year before. The score after the first nine minutes was 36–2. The Brazilian coach called time out, walked over to Willis, and literally begged him to make it stop. Reed agreed with the proviso that the refs call the rest of the game fairly.

      The final score was 108–62. We were never invited back to play in Brazil.

      Of course, we were in Rio, so we had a great time dancing and partying on that trip. We indulged in a lot of what we called “Cookie watching.” Walt (“Clyde”) Frazier had brought along a stunning young lady named Cookie as his date; many of the players and others commented favorably on Clyde’s choice of friends, particularly around the hotel pool and on the dance floor.

      Some work did get done. I do vaguely recall an hour or two sitting around the hotel pool with the first two player plaintiffs scheduled to be deposed—Mel Counts and Don Kojis. I think we were talking about their upcoming depositions. The margaritas were excellent.

      •••

      Back in the United States, Counts was the first of 150-odd depositions. Howie Ganz, with a cigarette dangling from his mouth as usual, took the deposition for the NBA. Mel, a member of the 1964 Olympic team, was a journeyman player, 7′1″, white, and slow. Ganz had a script, and I had a script. It was a dance, a waltz, and neither of us wanted to trip and neither of us knew exactly what we were doing. I am proud to say that not one of the players ever slipped up and gave the NBA lawyers ammunition to help their case.

      Kojis went second. He had been an All-American at Marquette and a very good, if not great, small forward for a number of teams in the NBA. Don was charming and funny and an all-around nice guy. Despite making a couple of All-Star teams and leading his club in scoring several times, Don was never able to get a big raise because, as he testified, he was blocked from testing his bargaining power in a competitive market. The highlight of his testimony was the story he told about being sold by the San Diego Clippers to Seattle for $100,000 in cash shortly after a contract hassle with the Clippers general manager. Kojis testified that when the San Diego coach, Alex Hannum, found out he’d been shipped off to Seattle, he went into the locker room and yelled at Kojis, “Who the hell is this guy Cash and how am I supposed to get 20 points out of him?” That was the NBA in the 1960s.

      On our first West Coast swing, we took the depositions of several NBA owners, including Jack Kent Cooke, the owner of the Lakers and one of the most miserable people in all of sports. Cooke also owned the NHL’s Kings and the Forum where both teams played as well as a majority interest in the Washington Redskins. At that time, Cooke had his longtime lawyer, Edward Bennett Williams, running the Redskins, himself preferring the sun and young women of Southern California. Peter Gruenberger and Cooke got along famously, yelling at each other back and forth for eight straight hours.
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“Finally, the story of NBA salaries and the people who made them
possible has been told! Full of vivid characters and moments of in-
spirational leadership. A must read for basketball fans, legal practi-
tioners and business executives who want to know about the busi-
ness of sports. Well written by someone who was in the trenches
fighting for a new sports order.”

—Bill Bradley, author, former US Senator and member of the Basket-
ball Hall of Fame

“Jim Quinn has been the go-to-lawyer for major league players in
sports labor disputes for more than 40 years. If you want to know
the way it was and how it became the world we know today, read
this very personal and compelling story.”

—Don Fehr, Executive Director of the NHL hockey players union and
former Executive Director of the baseball players union

“A must read for any sports law attorney or teacher. No other sports
lawyer in America can speak so personally and insightfully to the
legal evolution of America’s major leagues. From the first landmark
free agency cases to the most recent court battles between the play-
ers’ unions and the leagues, virtually every one Jim has played an
integral part.”

—Peter Carfagna, Sports Law Professor, Harvard Law School

For over forty years and culminating in the early 1990s when Jim
Quinn faced the goliath National Football League and won the right
to free agency for players, he has dealt with gritty sports business
to ensure economic freedom for professional athletes. Quinn pro-
vides a masterful examination of how sports has grown dramatical-
ly over the decades, how it benefited from the rise of sports unions
and free agency, and how there is still fairness to be gained across
the leagues.
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