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For Ava and Owen and Liza and Drin



INTRODUCTION

Crowds gathered outside the Quai d’Orsay to watch the world leaders arrive. Onlookers stood wherever they could: on the sidewalk, on taxis, on trucks, on the parapets of the Seine. An extra squad of police mobilized just to remove the people who had climbed streetlamps to get a better view. Dignitaries and journalists pressed through the crowds and handed the ushers their invitations, yellow cards printed for that date, August 27, 1928, with the words: “Signature du pacte générale renonciation à la guerre”—“The Signing of the General Pact for the Renunciation of War.”1

The ushers led the guests into the grand Salle de l’Horloge, the “Clock Room,” deep within the immense Foreign Ministry. Enormous chandeliers hung from the hall’s shining gold ceiling, and blood-red drapes sealed off the outside world. Four colorful cartouches, each depicting one of the “Four Continents,” were poised on the exquisitely carved moldings. The entire chamber appeared to have been designed to send one message: The Law of the World is made here.

And, indeed, for generations, it had been. In this lavishly appointed hall, the international community established a uniform system of measurements for commerce and science in 1875.2 The League of Nations, instituted to resolve disputes between states, first assembled here in 1920.3 And it was here, only a decade earlier, that the victorious nations dictated the terms of the peace to a defeated Germany.4

It was a balmy day outside but hellishly hot inside the Salle de l’Horloge. Blazing klieg lights set up to film the ceremony had turned the Clock Room into an oven, roasting the dignitaries in their formal attire. At precisely 3:01, the procession began. Swiss guards carrying medieval halberds led the emissaries into the room. Just as the guests rose, the shouting began. “Sit! Sit!” the cameramen barked in many different languages. The guests were blocking the shot. Stunned by the incivility of the photographers but obeying orders, they returned to their seats.

Aristide Briand, the French foreign minister, was the master of ceremonies. Briand did not look like a statesman. He was neither tall nor striking. A long drooping mustache obscured a good portion of his grizzled face, and he often seemed bored. Yet Briand was no jaded diplomat. He was an indefatigable defender of France who had spent the decade since Germany’s defeat working to spare his country another bloody conflict. Just two years earlier, in 1926, he had won the Nobel Peace Prize for brokering the Locarno Treaties, an interlocking set of agreements designed to prevent the major European powers from waging war with each other. Now Briand, together with his American counterpart, Frank Kellogg, the U.S. secretary of state, aimed to spread the “Spirit of Locarno” to the entire globe.5

As Briand rose to speak, the camera crews switched off the bright klieg lamps and replaced them with a softer spotlight focused on Briand. He began by warmly acknowledging Kellogg on his left, and Gustav Stresemann, the German foreign minister, on his right. This day, he declared, “marks a new date in the history of mankind” and the end of “selfish and willful warfare.” From this moment, the nations of the world will no longer treat war as a lawful means to resolve disputes. The treaty will attack “the evil at its very root” by depriving war of “its legitimacy.”6 The room burst into applause. Tears ran down Kellogg’s cheeks.

The klieg lights reignited. Blinded, Briand asked that they be switched off, but the cameramen refused. Briand then turned and bowed to Stresemann, who rose and approached the treaty. His head and neck glistening with perspiration, Stresemann sat down at a small table on which the parchment document lay and lifted a foot-long gold fountain pen, a recent gift to Kellogg from the town of Le Havre. The pen was decorated with laurel wreaths and inscribed with the phrase: “Si vis pacem, para pacem”—“If you want peace, prepare for peace”—a play on the celebrated maxim usually attributed to the Roman military theorist Vegetius: “If you want peace, prepare for war.”7

Kellogg was next. Unable to get the unwieldy pen to work, he grimaced with irritation and gave it a vigorous shake.

After Kellogg, Paul Hymans, the Belgian minister of foreign affairs, signed the treaty for Belgium and Briand signed for France. The U.K.’s acting foreign secretary, Lord Cushendun, then signed for Great Britain and Northern Ireland. The plenipotentiaries of Canada, New Zealand, South Africa, Australia, the Irish Free State, India, Italy, Japan, Poland, and Czechoslovakia followed suit.8

The entire ceremony took less than an hour. At 3:57 p.m., a Swiss Guard banged his halberd on the floor, the cameras stopped rolling, and, for the first time in the history of the world, war was declared illegal.

•  •  •

You don’t have to be an expert in international relations to know that the agreement signed that day—the Paris Peace Pact—failed to end war. Three years after the grand pronouncement, Japan invaded China. Four years after that, Italy invaded Ethiopia. Four years later, Germany invaded Poland and then most of Europe. With the exception of Ireland, every one of the states that had gathered in Paris to renounce war was at war. And the ensuing catastrophe was far more destructive than the one that preceded it. The death toll of the Second World War was five times that of the First World War—an unimaginable seventy million people.9 It was the deadliest conflict in over a thousand years.10 Nor did the Pact stop the Korean War, the Arab-Israeli conflict, the Indo-Pakistani wars, the Vietnam War, the breakup of Yugoslavia, the genocide in Rwanda, the “war on terror,” or the current conflicts in Ukraine and Syria.

The Paris Peace Pact was, at the time, the most ratified treaty in history, having been joined by sixty-three nations.I Today, however, it is largely forgotten. Few people have heard of it. Most historians ignore it. Neither The Penguin History of the World nor Oxford’s The History of the World, each over 1,200 pages, mentions it even once.11 When the Peace Pact (known in the United States as the Kellogg-Briand Pact) is mentioned, it is usually to dismiss it as an embarrassing lapse in the serious business of international affairs, a naive experiment that should never be repeated. Former secretary of state Henry Kissinger mocked the effort to outlaw war as being “as irresistible as it was meaningless.”12 The Cold War strategist George Kennan described it as “childish, just childish.”13 In his otherwise excellent book, To Hell and Back, the British historian Ian Kershaw described the Peace Pact as “singularly vacuous.”14 The diplomat Kenneth Adelman judged it “a laughingstock,” and James M. Lindsay, of the Council on Foreign Relations, called it “the international equivalent of an air kiss.”15

Perhaps the most damning indictment of the Peace Pact was made by the Belgian filmmaker Henri Storck. In 1932, Storck took the footage of the signing of the Peace Pact and spliced it with scenes from newsreels from 1928: snippets of British dreadnoughts firing their enormous guns; German military officers parading in Pickelhauben, their iconic pointed helmets; and Benito Mussolini defiantly shaking his fist. The film had no narration, but its message was clear: the solemn ceremony in the Clock Room was pure political theater. The Great Powers had absolutely no intention of renouncing war; on the contrary, they were busily preparing for it. The French government was so stung by the satire that it censored the film before its release. It only debuted in 1959, by which time Storck had added marching music to underscore the farcical nature of the proceedings.16

The Peace Pact is not reviled like the Treaty of Versailles of 1919 or the Munich Agreement of 1938, both of which are often blamed for contributing to the Second World War. No one actually cares enough to blame or revile it. When we wrote an op-ed in The New York Times praising the Pact,17 the international relations scholar Daniel Drezner remarked, “This might be the first positive mention of the Kellogg-Briand pact in an op-ed that I’ve ever read. I don’t mean that in a snarky way, either—I’ve honestly never seen that treaty talked about favorably.”18

The argument of this book is that it should be. The Peace Pact quite plainly did not create world peace. Yet it was among the most transformative events of human history, one that has, ultimately, made our world far more peaceful. It did not end war between states, but it marked the beginning of the end—and, with it, the replacement of one international order with another.

•  •  •

The “beginning of the end of war between states”? The “creation of a new international order”? These are strong claims, and they understandably provoke skepticism. After all, even as we write these words, many parts of the world are embroiled in brutal, devastating conflicts. Syria is in the midst of the bloody civil war that has already claimed half a million lives. The Kurds are fighting Turkey for independence. Russia has seized Crimea and is currently supporting armed separatists in Eastern Ukraine. The Islamic State has spread from Iraq to Syria and now has control of significant territory in Libya as well. Nigeria is battling the terrorist group Boko Haram. The number of casualties from these conflicts is horrifying. In 2015, there were three armed conflicts—Syria, Iraq, Afghanistan—that had battle-related deaths greater than ten thousand. In Syria alone, the annual toll exceeded thirty thousand. An additional six conflicts, raging on three different continents, had at least one thousand fatalities: Nigeria, South Sudan, and Somalia (Africa); Pakistan and Yemen (Asia); and Ukraine (Europe).19

But the chief basis of skepticism about the Peace Pact is not simply that it didn’t work but that it couldn’t work, that outlawing war is a fool’s errand in a world of power politics. The idea that war could be ended by declaring it illegal has been routinely dismissed as preposterously naive. As Senator Henry Cabot Lodge put the point, “renouncing war by governmental fiat seems inherently absurd.”20 Peace-loving states do not need an agreement to keep them from going to war, and warmongers will not be stopped from pursuing their interests by a thin piece of paper.

Our book explains why this skeptical reaction, while reasonable, is wrong. Outlawing war only seems ridiculous to us because ours is a world in which war has already been outlawed. It is difficult to imagine war serving any legitimate function other than a defensive one. Today, war is regarded as a departure from civilized politics. But this has not always been so. Before 1928, every state accepted the opposite position. War wasn’t a departure from civilized politics; it was civilized politics. Indeed, states could not imagine doing without it.

Those who signed the Pact sought to end war between states by renouncing war as an instrument of national policy. This renunciation was the beginning of a transformation, not the end. Much like the U.S. Declaration of Independence, the Pact was a decisive break with the past. It was also a promise of a new legal and political order—but one that was still unformed. Just as it took the Revolutionary War, the collapse of the first constitution of the United States (known as the Articles of Confederation), and the ratification of a second constitution in 1789 for the Declaration’s promise to be realized, it would take two decades of struggle, including a world war, the collapse of the League of Nations, and the establishment of the United Nations for the promise of the Pact to become a reality.

And it did become reality. Drawing on an extensive body of statistical and historical research, we will show that the Pact succeeded in ways few appreciate—not immediately and not precisely as the assembled delegates might have hoped, but over time and in ways that have profoundly shaped the world we live in. Our evidence will reveal not just that the deadliest conflicts have become less common, but, more important, that the nature of conflict has changed fundamentally. The Pact was aimed at ending war between states and, in that, it proved remarkably successful. But it has certainly not ended all armed conflict. Paradoxically, by removing war from states’ legal toolkit and reinforcing their sovereignty, it even may have made some conflicts more difficult to resolve.

The Pact outlawed war. But it did more than that. By prohibiting states from using war to resolve disputes, it began a cascade of events that would give birth to the modern global order. As its effects reverberated across the globe, it reshaped the world map, catalyzed the human rights revolution, enabled the use of economic sanctions as a tool of law enforcement, and ignited the explosion in the number of international organizations that regulate so many aspects of our daily lives.

•  •  •

The Internationalists begins by recovering the now forgotten universe of pre-1928 that we call the “Old World Order”—the legal regime European states adopted in the seventeenth century and spent the next three centuries imposing on the rest of the globe. It formed the basis of what we now call “international law.” The rules that defined the Old World Order evolved informally, through a gradual process of improvisation and acculturation. That the rules developed by custom rather than by treaty does not mean, however, that they were any less binding. The rules of the Old World Order were understood to be obligatory, and sovereigns largely obeyed them.

The rules differed starkly from the ones that govern today. The Old World Order was defined first and foremost by the belief that war is a legitimate means of righting wrongs. The inhabitants of the Old World Order would have found the famous maxim from Carl von Clausewitz’s On War to be incontrovertibly true: War is simply the continuation of politics by other means.21 Resorting to arms did not signal a failure in the system: It was how the system worked. War was an instrument of justice. Might was Right.

But it is not just that the Old World Order sanctioned war: It relied on and rewarded it. All states had the right of conquest: Any state that claimed it had been wronged by another state, and whose demands for reparations were ignored, could retaliate with force and capture territory as compensation. The conquering state thereby became the new sovereign of the captured territory: It owned all public property and possessed the legal authority to rule over its subjects. Nearly every border in the world today bears witness to some such past battle—including that of the United States. Arizona, California, Nevada, Utah, and parts of Colorado, New Mexico, and Wyoming, are no longer part of Mexico because the United States launched a war in 1846 over unpaid debts.

Not only did states have the legal right to wage war to redress wrongs, they could also threaten to wage war for the same purpose. When Japan refused to trade with the United States in the nineteenth century, violating its obligation to participate in global commerce, the United States sent Commodore Matthew Perry with a fleet of gunboats to offer a “treaty of friendship.” He left no doubt that the alternative to friendship was war.

The Old World Order also granted immunities to those who waged war—in effect, authorizing mass homicide. If an ordinary person killed another outside of war, it was a murderous crime. If an army killed thousands during a war, it was not only lawful but glorious. To wage war was to be necessarily immune from criminal prosecution.

While waging war was legal, economic sanctions by neutrals against belligerents were prohibited. A state that favored one side over another in an ongoing war could be punished, even if it never fired a shot. Thus, if a neutral state traded with a belligerent but refused to trade with its opponent (or traded, but on less favorable terms), it violated its duty of neutrality and could be attacked in retaliation. Had the United States traded with Great Britain but refused to trade with Germany when the First World War began, it would have violated its duty of neutrality and Germany would have been entitled to strike. It was for this reason that President Woodrow Wilson, who ran for reelection in 1916 on the slogan “He Kept Us Out of War,” called on Americans to remain “impartial in thought as well as in action.”

The Peace Pact was naive—but not for the reason most think. Outlawing war did work. If anything, it worked too well. The problem with the Peace Pact was that it was purely destructive. By outlawing war, states renounced the principal means they had for resolving their disputes. They demolished the existing system, which had allowed states to right wrongs with force, but they failed to replace it with a new system. This was in part because there already was an institution—the League of Nations—that seemed poised to resolve disputes. But the League was built on Old World Order principles. It, too, relied on war and the threat of war to right wrongs and enforce the rules. In a world in which war was outlawed, however, the League’s enforcement mechanism was grounded in a power that states were reluctant to wield.

Thus, when the Japanese invaded Manchuria in 1931, the League was paralyzed. After all, nearly all its members had just renounced war. The prohibition on war certainly could not be enforced with war. But if not war, then what? Economic sanctions had been illegal under the Old World Order; only war was legal. Now that war was illegal, maybe sanctions could take its place as a legal tool for punishing states? As the world hurtled toward disaster in the 1930s, philosophers, lawyers, and statesmen struggled to answer these questions, to figure out what would fill the vacuum left by the outlawry of war. Their failure to achieve consensus as to how to respond to illegal behavior—if not with war—created chaos and paralysis, thwarting the possibility of a coordinated, and thus effective, response to the growing Axis threat.

•  •  •

It was not until the Second World War ended that a complete world order premised on the outlawry of war—what we call the “New World Order”—finally came into view. That New World Order, the one in which we now live, is a photo negative of the old one. The Old World Order had rules governing conquest, criminal liability, gunboat diplomacy, and neutrality. The New World Order has rules for all these, too, except they are precisely the opposite. In the New World Order, aggressive wars are illegal. And because aggressive wars are illegal, states no longer have the right to conquer other states; waging an aggressive war is a grave crime; gunboat diplomacy is no longer legitimate; and economic sanctions are not only legal, but the standard way in which international law is enforced.

The New World Order is not simply the law. States actually obey it. There have been breaches, of course—for example Russian president Vladimir Putin’s brazen annexation of the Crimea in 2014. But the disparity between the world before and after the Peace Pact is extraordinary. Russia’s seizure of Crimea is the first significant territorial seizure of its kind in decades. Indeed, we will show that in the century before 1928, states seized territory equal to eleven Crimeas a year on average. The likelihood that a state will suffer a conquest has fallen from once in a lifetime to once or twice a millennium.

Our data do not merely show that the international order changed dramatically after the Second World War. Coupled with the historical evidence, they enable us to draw an even more startling conclusion: The transformation in the way that states relate to one another began earlier, in 1928, set in motion by the Pact. Of course, the Pact was not the only factor responsible for this transformation. The Pact repealed the core principle of the Old World Order, but it did not replace it with a new set of institutions. It would therefore take more than the Pact alone to successfully transform the legal order and change state behavior. But the Pact’s outlawry of war was a crucial—and overlooked—trigger. It sparked a series of events that would lead to the construction of a new global order.

The prohibition on war has affected when and how often states go to war, but it has also changed how they relate to each other in times of peace. In the New World Order, the only legitimate way for one sovereign state to get another sovereign state to do what it wants is by offering to cooperate in ways that benefit both. The end of war as a legal mechanism for resolving disputes has thus resulted in the rise of unprecedented trade cooperation and has helped propel the creation of thousands of international agreements on everything from coffee growing to tax collection to criminal law. The latest edition of the United Nations Treaty Series includes hundreds of thousands of international agreements filling over 2,800 volumes. Through these agreements, even the smallest states can gain access to nearly every other state in the world using cooperation rather than war.

There is much to celebrate about the New World Order and the decline in interstate war it helped precipitate. But the switch from the Old World Order to the New has had unexpected consequences, not all of them positive. In the Old World Order, where war was legal, a sovereign nation that did not have well-functioning state institutions was at risk of losing territory to a sovereign nation that did. In the New World Order, military aggression is illegal, allowing even weak states to survive. But a world in which weak states can survive is also a world in which weak states can become failed states. Failed states all too often collapse into civil war and humanitarian catastrophe, and they serve as breeding grounds for insurgencies and terrorism. The decline of interstate war and territorial aggression precipitated by the New World Order has thus led to a corresponding increase in failed states and intrastate war. That, too, is the result of changes set in motion by the Peace Pact of 1928.

•  •  •

Historians and international relation theorists have traditionally referred to the modern international order as the “Westphalian order.” It is named after Westphalia, the northwestern region of Germany in which two peace treaties were signed concluding the Thirty Years War (1618–1648), the bloodiest of the European religious wars, which, by most estimates, killed a third of the German population.22 According to these scholars, the Westphalian peace treaties instituted the modern order of sovereign states. In this system, states are authorized to treat their citizens as they see fit. They are sovereign within their geographic territory, answering to no external power.23

This book does not begin in 1648 with the treaties of Westphalia but rather forty years earlier with the work of the Dutch lawyer and philosopher Hugo Grotius (1583–1645). We start here for two reasons. First, as scholars now acknowledge, the treaties of Westphalia had little to do with the international system. Their aim was not to impose the principle of sovereignty on the states of Europe. Their focus was local—to reorder the internal constitution of the Holy Roman Empire and thus end the religious and political conflict between Catholics and Protestants in Germany.24

Second, we begin with Grotius because he is generally considered to be the “Father of International Law.” Even more important (and less well understood), he is the preeminent philosopher of war. One of the main arguments of this book is that the defining feature of an international system is how it regulates armed conflict. Grotius was the most creative and articulate exponent of the idea that states are permitted to wage war against each other in order to enforce their legal rights. He was, in other words, a seminal theorist of the Old World Order.

Once we look at the international system through the lens of war, we will see that the system has fundamentally changed. States are no longer permitted to enforce their legal rights through the resort to arms whenever they feel aggrieved. We locate the source of this transformation in 1928—with the signing of the Paris Peace Pact. Beginning then, we aim to show that there has been a tectonic shift—a transformation from what we have called the Old World Order to the New World Order.

Grotius did not invent the Old World Order. Though he was enormously influential, he was describing practices and systematizing ideas that had been present in Western culture and politics for centuries. But he was, and is, the most articulate exponent of the logic of the Old World Order, and for that reason we use his trenchant, if to modern eyes often troubling, defense as the entryway into its brutal rationale. The Old World Order came fully into its own over the course of the seventeenth century as Grotius was writing about it. And, if we are right, it came to an end on August 27, 1928.

•  •  •

Though we examine a rich trove of data and describe sometimes unfamiliar events, this book is, at its core, a work of intellectual history. It charts the long attempt to address perhaps the most important question about war: When is it legitimate? When is one group of human beings allowed to kill members of another group of human beings?

In tracing how leaders and thinkers have grappled with these questions, we focus on what we believe are key moments in the last several centuries when their answers have changed. We track these changes through the work and lives of two groups of men (they were almost all men). The first we call the “Interventionists.” The Interventionists argued that war was a legitimate method for enforcing rights in the absence of a world government. They were led by Grotius, who saw the Old World Order as a system and constructed an intellectual foundation for a legal order built on war. Nishi Amane (1829–1897) followed Grotius’s lead, seeking to understand the Western system of international law and bringing the Grotian vision to Japan, where he transformed a once isolated nation into a mirror image of the Western imperial powers. Carl Schmitt (1888–1985) anticipated the transformation that would result from the outlawry of war, and in his role as one of the most powerful legal minds of the Third Reich did all he could to prevent it. Sayyid Qutb (1906–1966), an Egyptian Interventionist disenchanted with the excesses of the West and the increasing secularism of his country, politicized radical Islamic thought, setting a course toward what is today the Islamic State.

The second group, which we call the “Internationalists,” maintained that war was a barbaric way to resolve disputes and that the best way to resolve controversies was through international institutions. The Internationalists were led by Salmon O. Levinson (1865–1941) and James T. Shotwell (1874–1965), rivals who nonetheless shared a vision of a world in which war was outlawed. Levinson organized a social movement behind that vision, and he and Shotwell, in different ways and with different emphases, persuaded the U.S. government to make that idea a reality. Sumner Welles (1892–1961), a rigid, lonely State Department bureaucrat, was forced to resign after news spread that he had propositioned a male railway worker, but not before he succeeded in creating the Internationalist framework for what would become the United Nations. Hersch Lauterpacht (1897–1960), a Jew whose family was murdered in the Holocaust, would become for the Internationalists what Grotius was for the Interventionists. He recognized that the rules of the international system were shifting and put them together to form a new world order based on the illegitimacy, rather than legitimacy, of war. These historically and geographically disparate men did not invent their ideas about war ex nihilo. Each in his own way built on the work of those who came before him. But each one introduced remarkable innovations that transformed world history.

A key theme of this book, then, is that ideas matter, and people with ideas matter. In that respect, the book is both a history of ideas about war and a history of how these ideas found their way into practice. It is a story of how ideas emerged, clashed, and evolved. It is a story, too, of how ideas became embedded in institutions that restructured human relations, and in the process reshaped the world.

Finally, this book is an effort to reflect on our own generation’s place in this still unfolding tale. It is now easy to take the Peace Pact’s historic achievements for granted. War has been outlawed for nearly a century, and the result has been a period of unprecedented peace and cooperation between states. But we can’t assume that this peace and cooperation will remain. The rules have changed before, and if we forget the lessons of the past, they could change again.

The Old World Order—the world in which war was a permissible way to address wrongs—was bloody, brutal, and unjust. Millions fought and died before it was defeated. This book asks readers to take a hard look at the world that Aristide Briand, Frank Kellogg, and the others who gathered in that sweltering Paris room in 1928 brought to an end. It also asks them to think about the world that the Pact painfully but successfully brought into existence—and how we can preserve and improve it for future generations.



I. By 1934, the following countries had become parties to the Pact: Afghanistan, Albania, Australia, Austria, Belgium, Brazil, Bulgaria, Canada, Chile, China, Colombia, Costa Rica, Cuba, Czechoslovakia, Danzig, Denmark, Dominican Republic, Ecuador, Egypt, Estonia, Ethiopia, Finland, France, Germany, Greece, Guatemala, Hayti, Hejaz, Honduras, Hungary, Iceland, India, Iraq, Irish Free State, Italy, Japan, Latvia, Liberia, Lithuania, Luxembourg, Mexico, The Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Persia, Peru, Poland, Portugal, Roumania, Siam, South Africa, Soviet Union, Spain, Sweden, Switzerland, Turkey, United Kingdom, United States of America, Venezuela, and Yugoslavia. Barbados joined in 1971, Antilles and Aruba in 1986, Commonwealth of Dominica in 1988, and Bosnia and Herzegovina in 1994.



PART I

OLD WORLD ORDER




ONE

HUGO THE GREAT

On the night of February 24, 1603, three Dutch ships reached the mouth of the Johor River off the Strait of Singapore. They dropped anchor in the olive-green waters and waited. The next morning, the men woke to a wondrous sight: The Portuguese great-ship Santa Catarina had arrived during the night and was moored right beside them.1

The Santa Catarina was a gigantic carrack, a U-shaped boat with towering fore- and aft-castles, designed to be invulnerable to smaller ships. It rode high in the water, allowing for a daunting number of cannons as well as ample room for cargo. To give a sense of scale, the Victoria, the carrack in which Magellan circumnavigated the world, weighed 85 tons.2 The Santa Catarina weighed 1,500.3 It was able to transport nearly a thousand people: seven hundred soldiers, one hundred women and children (some were probably family members, others captured natives to be sold as slaves), and assorted crew.4

At eight in the morning, the captain of the fleet, Jacob van Heemskerck, ordered his crew to attack, instructing them to fire only at the carrack’s mainsails. It was important to avoid puncturing its hull, he warned, “lest we destroy our booty by means of our own cannonades.”5 The attack was one-sided. The Santa Catarina was nearly three times larger than any of Van Heemskerck’s ships, but its enormous size made it cumbersome to maneuver. It also had too many people and the confusion on deck made coordination impossible. Nor was the crew practiced in naval warfare. The Portuguese did not choose their bombardiers on the basis of skill or experience; they auctioned the positions off to the highest bidders. What was a great way to raise money turned out to be a lousy way to keep it.6

The battle was over by six-thirty in the evening. The Santa Catarina’s sails were in tatters, and the ship was in danger of crashing into the shallow rocks on the eastern shore of Singapore Island. The Portuguese captain, Sebastiano Serrao, surrendered to Van Heemskerck, thereby setting into motion a series of events that would change the world.

GOOD PRIZE

By the time Van Heemskerck returned to the Netherlands in 1604, the United Amsterdam Company, the trading corporation that had sent him to the East Indies, no longer existed. It had been acquired by the newly formed Dutch East India Company. The supreme legislative body of the Dutch Republic, the States-General, had granted the Dutch East India Company a monopoly to avoid damaging competition among Dutch traders. Having towed the Santa Catarina all the way back from Singapore—twelve thousand nautical miles—Van Heemskerck delivered it to his new employer in Amsterdam.7

Following standard procedure, the Dutch East India Company and Van Heemskerck filed a lawsuit before the Amsterdam Admiralty Board to secure rights to the ship and its cargo.8 The suit alleged the following facts: The company “had sent a fleet of eight ships to the East Indies under the command of [Jacob van Heemskerck] in order to trade with the inhabitants in the usual fashion.”9 When Van Heemskerck arrived in the Indies, however, he discovered that the Portuguese government had designed an extensive terror campaign to drive out the Dutch, who were threatening Portugal’s monopoly over the Asian spice trade. The commander of the mission, Captain André Furtado de Mendonça, had led an armada of warships to Bantam in Java in an effort “to destroy all Dutch ships and their crews.”10 He had also punished the natives who had granted the Dutch “access to their harbors and markets,” by attacking them as well.11 His mission laid waste to Ambon, one of the largest of the Spice Islands (today the Maluku Islands in Indonesia), and “brutally tyrannized the poor inhabitants.”12 Van Heemskerck also discovered that the Portuguese in Macao, China, had murdered seventeen sailors from another Dutch expedition. One of the men who stayed behind from Van Heemskerck’s previous voyage to set up trading posts in the Spice Islands “was captured by the Portuguese and quartered alive by means of four galleys.”13

Outraged by these atrocities, Van Heemskerck and his crew prepared to retaliate against the Portuguese. After spending months looking for a carrack to capture, they found one on the morning of February 25, 1603, conveniently moored beside them. And not just any carrack, but the treasure ship Santa Catarina.14

After the lawsuit was filed, the Admiralty Board sent out notices summoning all claimants to contest the seizure and they repeated the process every fortnight for the next six weeks. Nobody responded, of course: The Portuguese owners of the Santa Catarina were halfway around the world and never saw the notices. On September 9, 1604, the Admiralty Board issued its opinion declaring the seizure to be “good prize” and ordering it to be “auctioned off in its entirety and the proceeds to be divided among the plaintiffs.”15

News of the Santa Catarina’s capture spread quickly and the auction of its cargo attracted interest from all over Europe. At the public sale in Amsterdam, merchants marveled at the legendary riches of Ming Dynasty China. The ship’s bounty included over seventy tons of gold, over a thousand bales of raw Chinese silk, chests filled with colored damask, atlas (a type of polished silk), taffetas, large quantities of gold thread, robes and bed canopies spun with gold, silk bedcovers and bedspreads, sixty tons of porcelain dishes, substantial amounts of sugar, spices, gum, and musk (a crucial ingredient in perfume), wooden beds and boxes, some lavishly adorned in gold, and a bejeweled throne, which one awestruck observer described as a “wonder.”16

The expedition yielded a staggering profit. Proceeds of the auction amounted to 3.5 million guilders, or 37.5 metric tons of silver. In English currency, it converted to £300,000—more than 60 percent of the average annual expenditures of the English government at that time.17 The Dutch East India Company awarded Van Heemskerck 1 percent of the sale and the crew split 3 percent. The company kept the rest.18

HUGO GROTIUS, CORPORATE LAWYER

Even though they had won the case, the company directors were nevertheless concerned. Their shareholders complained about the seizure. They had invested in a trading company, they protested, not a freebooting operation. The decision of the Admiralty Board did little to quell the criticism, for its reasoning was a jumble.19 To address these worries, and perhaps to clear the way for future captures of this kind, the directors sought a lawyer who could offer a better public defense of Van Heemskerck’s actions.20 The assignment was offered to an ambitious and talented young man named Hugo Grotius.21

Grotius was an inspired choice. Born in Delft, Holland, on Easter Sunday 1583, Grotius—the family name in Dutch is de Groot (literally, “the Great”), but he preferred the Latinized “Grotius”—was a renowned child prodigy. When only eight years old, he wrote such expert Latin verse that one of his poems was presented to Prince Maurice, the military leader of the Dutch Republic, as a gift.22 At eleven, he matriculated at State College (soon to be Leiden University). His professors there were so impressed that one of them composed a poem comparing the adolescent Grotius to his country’s most famous man of letters, Erasmus. “Am I deceived?” the professor gushed. “Or was our Erasmus even so great?”23 At age fifteen, Grotius accompanied a diplomatic mission to the French court. According to legend, Henry IV of France was so overwhelmed by Grotius’s erudition that he dubbed him “the Miracle of Holland” and presented him with a gold pendant bearing the royal likeness.24 Grotius stayed in Paris for five more months and received a doctorate in law from the University of Orléans.25

He was licensed to practice law shortly after returning to Holland. A silverpoint drawing by the Dutch engraver Jacques de Gheyn commemorates the event.26 The caption states that Grotius is fifteen, but he looks no more than twelve. De Gheyn was clearly aiming to capture his subject’s legendary precocity, depicting his youthful face with a conspicuously furrowed brow, but the effect is more comic than dramatic.27 Grotius’s friend Daniel Heinsius later noted that Hugo never had a childhood. “Others were men after a long time, but Grotius was born a man.”28

A portrait painted only a few months later shows a different person. Jan van Ravesteyn’s circular panel depicts a handsome teenager, elfin in appearance, with rosy cheeks and a hint of a smile. He is clean-shaven, still too young for the fashionable Van Dyke beard he would later grow. Posed in partial profile, he is relaxed, full of hope and promise. But like so many others before and after him, Grotius would soon discover that practicing law can be frustrating and disappointing. “You know not, my worthy Heinsius,” the young lawyer wrote to his friend, “how much time the ungrateful practice robs me of. In no case has the fruit repaid the cost of the work done.”29 Grotius described himself as a “vulturiolus togatus,” a vulture in a gown.30 He would have preferred to spend his time on literary pursuits. In this area, too, Grotius distinguished himself at an early age. At eighteen, he completed a biblical play, Adam the Exile, which became a critical hit and helped inspire the great English poet John Milton to write Paradise Lost. Milton considered Grotius one of his heroes.31

In 1601, Grotius was named official historian for the State of Holland. The eighteen-year-old was chosen over Dominicus Baudius, a prominent scholar more than twice his age who, after losing to Grotius, was appointed Extraordinary Professor of Rhetoric at Leiden.32 Baudius probably did not object to finishing second to Grotius. In a letter written five years later, Baudius confessed how he had been so intimidated when the Miracle of Holland unexpectedly showed up at one of his lectures that he got lockjaw.33 Afterward, he begged Grotius’s forgiveness for having given such a poor performance.

Hugo the Great was a rising star in Dutch public life, with powerful friends and an even more powerful mind. The Dutch East India Company would be well served by hiring this illustrious and connected polymath. And Grotius would be well served, too. Grotius was nothing if not ambitious and a high-profile case would increase his public standing and accelerate his political career.34

Grotius had a personal stake in the case as well. The maiden name of his paternal grandmother was Elselinge van Heemskerck.35 In justifying the capture of the Santa Catarina, Grotius was not only defending a powerful trading company—he was defending his own cousin.

PIRATES AND SOLDIERS

To satisfy the anxieties of their shareholders, the directors of the Dutch East India Company probably expected Grotius to write a short pamphlet pleading the company’s case.36 The favorable opinion of the Admiralty Board was only a few pages long. Surely Grotius would not need much more space? The case, however, turned out to be far more complicated than the brief and embarrassing Admiralty Board opinion suggested. Once he untangled the issues, Grotius knew that a short pamphlet defending the seizure—and setting the stage for more like it—would not do.37 In the end, Grotius spent the next two years composing a lengthy treatise on the laws of war, totaling 163 folios of neatly written, concise Latin. The English translation runs just shy of five hundred pages.

The legal case turned on an apparently simple question: Was Van Heemskerck a pirate? After all, he attacked a foreign ship that had done him no harm; and after overpowering it, he plundered its treasure and kidnapped its passengers. Isn’t this exactly what pirates do? The stakes here were high: If Van Heemskerck was a pirate, then the riches he transported from Singapore, and which the Dutch East India Company sold at an astounding profit, had in fact been stolen goods.

The legality of Van Heemskerck’s actions would have been easily settled had he been a soldier fighting in a naval battle. Soldiers in war were permitted to attack enemy ships and seize their cargo as prizes. But Van Heemskerck was no soldier: He was a private merchant working for a trading company. And though the Dutch Republic was indeed at war, it was at war with Spain, not Portugal.38 Furthermore, its conflict with Spain was a civil war. Beginning in 1568, the Protestant northern provinces of the Netherlands had rebelled against their Catholic overlord, King Philip II of Spain. The Dutch Republic, as the breakaway provinces would later be called, declared itself an independent nation, but no other European state had acknowledged it. Indeed, England and France, the republic’s two closest allies, refused to recognize its representatives as full ambassadors in their courts.39 To justify the capture and defend his cousin, then, Grotius had to square a legal circle. He had to explain how Van Heemskerck was not engaged in piracy when he attacked and seized the Santa Catarina.40

Grotius’s solution to this dilemma was radical: Van Heemskerck had the same legal powers as a soldier at war because he was, in fact, at war. Though he was not fighting with the authorization of a sovereign nation, he did not need one. This employee of a trading company could wage war on his own authority.

To defend this outlandish idea, Grotius knew that he had a lot of work to do. He had to rethink the legal foundation of war and rebuild it from the ground up.

WHAT WAR IS GOOD FOR

In his classic 1970 protest song, Edwin Starr asks, “War—what is it good for?” then belts out the answer to his own question, “Absolutely nothing!” Most would still agree with the sentiment, even if not with its categorical sweep. The modern attitude is to regard wars as uncontroversially bad, moral catastrophes to be avoided at almost all costs. We recognize that some wars may be just—even necessary—but they are to be entered only in a narrow range of cases, such as repelling military aggression or preventing humanitarian disasters.

Grotius would have given a different answer to Starr’s question. He would have said that war is good for many things. It is good for defending lives and territory, of course. But it is also good for collecting debts. If loans are not repaid, war is a morally permissible way for collecting what is owed. War is also good for restitution: If property is taken without permission, it may be recovered by force of arms. War is also good for securing compensation. If an injury has not been repaired, the military may be used to collect reparations. War is also useful for punishing criminals. If someone has engaged in egregious wrongdoing and is evading justice, war may be used to achieve retribution.41

For Grotius, then, war is a morally acceptable way to prevent or remedy the violation of rights. Though it does not go particularly well to music, Grotius expressed this idea in his defense of Van Heemskerck as follows: “Armed execution against an armed adversary is designated by the term ‘war.’ A war is said to be ‘just’ if it consists in the execution of a right, and ‘unjust’ if it consists in the execution of an injury.”42

In setting out this conception of war, Grotius was drawing on a long tradition in Western moral thought often called “just war theory,” whose contributors include the Roman orator Cicero, one of the great Fathers of the Western Church, Augustine of Hippo, and the leading scholastic theologian, Thomas Aquinas.43 These thinkers differed on many aspects of the right of arms and just conduct in battle, but they (and many others) all agreed that war was a morally legitimate activity. Just war theorists were not pacifists and believed that wars could be waged justly. They also agreed on the basic function of war, which is to respond to threatened or actual wrongs when no peaceful option remains.44 If the enemy has not violated or threatened to violate any rights, states may not wage war. Battles for glory, riches, or sheer animus are unjust wars, indistinguishable from mass killing and robbery sprees.

Grotius accepted this traditional conception of war and drew from it several important conclusions. Because the function of both warfare and litigation is to right wrongs, Grotius claimed that the reasons to wage war are identical to those that prompt lawsuits. The subject matter, he wrote, “is the same in warfare and in judicial trials.”45 The casus belli—the justified causes of war—are what lawyers today characterize as “causes of action,” namely, those violations that may be remedied by a court. These causes include not only self-defense and the punishment of crimes, but also matters of a completely commercial nature, such as the collection of “debts arising from a contract” and “defence of one’s property . . . which makes it permissible not only to offer resistance but also to dispossess others.”46

Grotius drew another conclusion from the just war tradition: Because the function of war is to right wrongs, property seized in a just war belongs to the captor. Prize, booty, and conquest are merely the recovery of goods already due the attacker: “[W]ar is just for the very reason that it tends toward the attainment of rights; and in seizing prize or booty, we are attaining through war that which is rightfully ours.” Grotius also argued that those who wage a war whose injustice is “clearly evident” do not have the same rights. They are not entitled to “the things captured in that war” because they are not attaining through war what is rightfully theirs.47

Going to war to recover property may seem shocking, but what else are victims of injustice supposed to do? When courts are available, victims are obligated to go to them for redress. But “ordinary remedies do not serve in an extraordinary situation,” Grotius argued, and “when one recourse fails, we turn to another.”48 Thus, if courts are unavailable—for example, because the parties are sovereign states and recognize no higher authority—then the injured party is entitled to redress by any means possible. Having been wronged, the victim has the right to go to war precisely because he cannot go to court.

Grotius not only deployed the traditional conception of war as a substitute for courts, but he took the idea one step further. He explained why the basic principle of just war theory was true: War is a substitute for courts, Grotius argued, because courts are the original substitutes for war.

According to Grotius, all human beings are born with the right to defend their life and property, enforce their agreements, and punish crimes with violence. This right of “private war,” as Grotius called it, was conferred on all individuals by the moral law, or to use Grotius’s terminology again, by the “law of nature.”49 Private war is the natural and primordial response to injustice. But, he continued, a world in which everyone has the right of private war proved to be extremely dangerous. Thus, individuals decided to band together and form governments with effective legal systems—leaving what later philosophers would call the “state of nature” and entering the “social contract.” Through the social contract, people transferred their natural right of private war to the state and consented to use its courts as a way to protect their lives and property, enforce their agreements, and punish wrongdoing. They decided to replace private war with public courts.50

On this account, states are not the only ones who have the right of war. Individuals have this right as well.51 The reason why citizens are not entitled to use violence within the jurisdiction of the state—why vigilantism is illegal—is that they have transferred their right of private war to sovereign authorities. When aggrieved, they must appeal to the state for help. But the transfer does not cover all forms of violence. It does not apply in political vacuums, such as the high seas, where sovereigns have no legal powers of enforcement.

This account of private war, not coincidentally, allowed Grotius to formulate a defense of his client. Van Heemskerck was permitted to attack the Santa Catarina off the coast of Singapore because he was outside the state whose jurisdiction he consented to obey. Van Heemskerck was not a vigilante, therefore, but the leader of a private war on the high seas.

Grotius’s defense of Van Heemskerck, however, was not yet complete. To show that Van Heemskerck was not a pirate, Grotius had to show that his private war was just—that he was actually righting wrongs. But when Van Heemskerck attacked the Santa Catarina, what wrongs was he righting?

HEEMSKERCK’S PRIVATE WAR

The first part of Grotius’s defense is an abstract work of moral theory. As he explained in his introduction, his ambition was to ground the laws of war, and his defense of Van Heemskerck, in “the inmost heart of philosophy.”52 He wrote in a dispassionate, methodical, almost mathematical style. Beginning with general principles about moral rights and obligations, he derived specific conclusions about the proper conduct for, and in, war. Grotius knew the text was tough going. He apologized for the “tedium” of the presentation, but hoped that the “accuracy of the arguments” would make up for it.53

In the second half of his defense, where Grotius laid out the facts of Van Heemskerck’s case, the tone changed dramatically.54 No one expected Grotius to be evenhanded, of course, but what he produced was a vicious screed against the Portuguese.55 Grotius sought to expose what he called “the instances of unparalleled treachery, the mangling of women and children belonging to the households of native potentates, the disturbance of [East Indian] kingdoms through the poisonous activities of the Portuguese and the abominable cruelty displayed toward both subject and allied peoples.”56 The Portuguese are filled with “uncontrollable hatred” and “an insane greed for gain,” their “madness (for no other term will describe their attitude) flamed out with incredible force against the Dutch,” a “savagery . . . that far exceeds the bounds customarily observed between enemies.”57 The Portuguese are “men of bad faith, assassins, poisoners, and betrayers,” their cruelty “characteristically Iberian.”58

To substantiate these accusations, Grotius cited a letter found by Van Heemskerck’s men aboard a captured Portuguese frigate. The dispatch described a Dutch expedition to the Chinese town of Macao in September 1601.59 Having never been to China, the Dutch commander of the mission sent a small boat with eleven aboard to investigate. The Portuguese, who had established a large concession in neighboring Canton, lured the boat to shore waving white truce flags and arrested the sailors as they landed.60 When the first party did not return, a slightly larger contingent was sent and these sailors were also arrested. The Portuguese threw the captives in a cave and tortured them. The letter reported that seventeen were hanged on the orders of the Portuguese magistrate, though Grotius alleged that only six were actually strung up, while the remaining men were led to shore at midnight in iron fetters and “weighted with rocks, they were rolled into the sea.”61

These atrocities, Grotius claimed, were meant to deter the Dutch from trading in the East Indies. “Our chief crime lay in the fact that, instead of being crushed by want, we vied with the Portuguese in seeking those benefits to which nature has given all men free access.” And since there were no courts in which the Dutch could prosecute the Portuguese for these offenses, Van Heemskerck was meting out the punishment they deserved.62 His private war, therefore, was just.

Grotius not only produced an ingenious defense of Van Heemskerck’s attack on the Santa Catarina. He also supplied the Dutch East India Company with something even more valuable: a legal justification to continue this belligerent behavior. While on the high seas, or anywhere outside the effective control of a court, company employees could use deadly force against the Portuguese, English, French, or anyone else who threatened to wrong them. As long as they were preventing or righting a wrong, they would not be pirates—they would be waging a just private war.


WHY RIGHT CAN’T MAKE RIGHTS

Grotius spent two years working on his defense of Van Heemskerck and revised it for two more.63 Nonetheless, it appears he never gave his five-hundred-page tome a title, instead referring to it as “de rebus Indicis opusculum,” that is, “my little work on Indian affairs.”64 He also never published it as a whole. Only a single chapter was printed in his lifetime.

Scholars have debated why Grotius held on to his manuscript. The leading theory is that Grotius had taken so long composing his defense that the Dutch East India Company no longer needed it. The shareholder controversy petered out with time.65 But there may have been another reason: Grotius may have noticed that the work he had written contained a serious defect. His defense managed to justify Van Heemskerck’s capture of the Santa Catarina and, indeed, the Dutch East India Company’s violent strategy in the Indies. But it also threatened to damage the very trading system upon which his client’s business depended.

Recall Grotius’s argument about the rights of booty and conquest: Those who fight in a just war have the right to keep what they seize because they are attaining through war what is owed to them. But those who fight in manifestly unjust wars, he also argued, have no such right because they are not attaining through war what is owed to them. Denying the rights of war to the unjust might seem like a good idea—perhaps even a painfully obvious one. It seems clearly wrong for states (or individuals) to be able to wage unjust wars and keep their plunder. Might does not make Right. But, on reflection, restricting the rights of war to the just side is a bad idea. It is an especially terrible idea if you work for a global trading company in early modern Europe.

To see why, bear in mind that there were very few institutions that could peacefully resolve disputes between states in the seventeenth century. There were tribunals, known as “prize courts,” which heard maritime claims between nationals of different countries. When a ship captured an enemy vessel, the owners would bring a condemnation proceeding in prize court to establish their right to sell what the ship had seized. The Amsterdam Admiralty Board that ruled on Van Heemskerck’s capture of the Santa Catarina was such a court.66 There were also ad hoc tribunals formed by mutual consent of states to resolve particular controversies.67

The Old World Order, however, was missing general institutions that could resolve the bulk of international disputes. There was no United Nations Security Council, no World Trade Organization, no organizations of commercial arbitration. The pope was the only person who had played such a role in Western Europe, but he had long lost whatever supranational political power he possessed.68 Even before the Protestant Reformation, when the Roman pontiff was at the height of his influence, he held no sway over Eastern Orthodox rulers, or the Islamic world. Similarly, the Ottoman caliph claimed authority over all Islam, but that power was restricted to Sunnis. The Safavid Empire held supreme authority in Shiite Persia. And the caliph possessed little real power over the Mamluk kings in Egypt, tribal leaders in Mesopotamia and Arabia, or the Mughals in Afghanistan and India. The Qing Dynasty ruled China, but not Japan, which was the province of the Tokugawa Shogunate.69 And no one held sway over the petty kingdoms of the Indies, which played a central role in the spice trade.

That the early modern world did not have an effective ruler or general court system to resolve disputes created a serious problem for states and their chartered trading companies: How were most international disputes to be resolved?

Grotius’s answer in his defense of Van Heemskerck had been simple: war. But this solution, Grotius may have realized, did not really eliminate the underlying problem—it merely shifted it onto traders. Using war to right wrongs when there are no effective courts to choose the just side meant traders now bore the burden of deciding which party was in the right. Whenever a trading company, like the Dutch East India Company, bought goods that were captured in war, it could not assume that the seller had the right to them. The seller, after all, might have been the aggressor and, therefore, no better than a pirate. Indeed, anyone buying from the Dutch East India Company would have the same concern: The Dutch East India Company may have seized the goods in an unjust war, or bought them from sellers who seized the goods in an unjust war. Knowing this risk, trading companies would be hesitant to buy goods seized in war—and others would be reluctant to buy from them in turn. At the very least, the goods would be heavily discounted to account for the risk that they had been stolen—perhaps so much so that it would make no sense to buy them in the first place.

The problem of legal uncertainty didn’t merely affect goods seized in war. It affected all goods in the stream of commerce. In a world in which victims could wage war to right wrongs, and markets were global, traders need only worry that goods might have been procured in an unjust war for the contagion of uncertainty to creep into the transaction. And when goods came from India, Singapore, the Spice Islands, China, Japan, or, for that matter, New York, Massachusetts, Canada, Cuba, or Brazil, no one could ever be sure that the seller had the right to the goods he was selling.

Wait a minute, you might say. This is not a problem. If I buy something—say, a car—at market price at a reputable dealer and it turns out to be stolen, the original owner cannot take it back from me. I am what lawyers call a “good faith” purchaser. The absence of a clean chain of title at the time of my purchase does not eliminate my right to the car. The person whose car was stolen can go after the seller, but not after me.

Unfortunately for Grotius, the European laws of property were not so forgiving in the seventeenth century. European courts still followed the basic rule of Roman law—nemo dat quod non habet (“one cannot give that which one does not have”)—which provided that thieves cannot transfer legal title.70 No matter how many different hands through which property passed, how innocent those transactions, how many years had passed between the theft and later deals, if the property had been stolen at some point, no subsequent sales were valid.71 Theft left, as it were, an indelible stain on goods. The original owner always had the right to reclaim his property and did not even have to compensate the innocent person who bought it.

One indication of how fastidious merchants were about clean title is the institution of prize courts. Merchants brought proceedings in prize court because a verdict of “good prize” established good title. The ruling of the Amsterdam Admiralty Board in favor of the Dutch East India Company enabled the company to sell its goods at auction and keep the proceeds.

While Europe had prize courts that awarded clean title for goods seized at sea, there were no similar ones for territorial warfare—there were no “booty” or “conquest” courts for the land. Title to goods captured on land, or sovereignty over territory seized during military conquest, could not be adjudicated and certified by a court. As it happens, the Dutch East India Company’s business model came ashore not long after Grotius penned his defense of Van Heemskerck. In 1612, the company began shipping settlers to the East Indies and, by the end of the decade, it started to conquer native territories. The Dutch West India Company was established in 1621 and charged with “the peopling of those fruitful and unsettled parts.”72 The first families arrived on Manhattan Island in 1624.

Grotius’s theory of war would have wrought havoc on the emerging global economy. A world in which clean title was essential to commerce could not also be a world in which clean title was only acquired in a just war. For this requirement would have placed intolerable demands on traders. It would have required them to know the provenance of all goods and whether they had been acquired in a just war. And they would have to do so in the absence of any courts with the power to resolve ambiguities or disputes. What trader would risk his money under these circumstances?

Grotius’s brilliant defense of Van Heemskerck may have attempted to legitimate private wars by trading corporations, but if the theory had been adopted in practice, it would have caused enormous chaos for these very companies. Grotius’s recognition of this fatal flaw may have been the reason the manuscript languished in his drawer. Before Grotius could publish his theory of war, he would first have to fix it.

DOWNFALL

There are just so many times one can engage in risky behavior without getting burned. And in seventeenth-century Europe, there were few activities more dangerous than naval battles and confessional politics. Our heroes’ luck was about to run out.

Van Heemskerck was the first to come up short. The Santa Catarina incident made him a rich man and earned him a promotion.73 Prince Maurice appointed him admiral of the Dutch navy and gave him command of a fleet to destroy the Spanish armada at Gibraltar.

The mission succeeded. In April 1607, the Dutch fleet obliterated the armada and sent every galleon to the bottom of the Bay of Gibraltar, though Admiral Van Heemskerck did not live to see his victory.74 His armor presently on display at the Rijksmuseum in Amsterdam reveals how he was killed. The metal suit is conspicuously missing the left cuisse, the thigh piece: A Spanish cannonball ripped into his left leg at the hip and he bled to death.75

Grotius composed a long epicedium—a funeral ode—in honor of his fallen cousin.76 The poem celebrates Van Heemskerck’s short but event-filled life, beginning with his failed attempt to reach the Indies by sailing through the Arctic Ocean and getting stuck on the ice for a bleak eight-month winter: “I myself remember how I heard from you about your journey to the far North where in the polar night you sought the sunlight.” The poem also wonders how the rajas Van Heemskerck encountered on his journeys to the Spice Islands and Singapore would react to his death: “Who will bring the message of this funeral to the Indies? The princes will mourn you, Heemskerck; they had expected you to go there in order to chase away the Portuguese and to make free trade possible.” The ode ends by declaring that his countrymen would not grieve for their hero, knowing how happy he was to die in a battle against their enemy: “Much more pleasant for you will be the moaning with which the Spanish mothers lament their sons.”77

Van Heemskerck’s victory at Gibraltar led to a temporary armistice between Spain and the Dutch Republic.78 The armistice was the occasion for vigorous negotiations over the terms of a more durable truce.

Grotius played no direct role in the negotiations, but he continued to work for the Dutch East India Company. The directors of the company worried about the insistent demands of the Spanish Empire for the Dutch to cease trading in the Indies. To bolster the Dutch company’s negotiating position, Grotius revised Chapter Twelve of the defense of his now deceased cousin as a separate pamphlet and called it Mare Liberum (“The Free Sea”). The pamphlet argued that navigation and trade on the high seas is a natural right that cannot be taken away by any power. Because the purpose of the work had changed, Grotius carefully deleted incendiary references to Portuguese atrocities and the right of private war that had been the cornerstones of his original manuscript.

The Dutch position on trade in the Indies ultimately prevailed. In the final truce agreement, signed in 1609, Spain agreed to treat the Dutch Republic as an independent nation and gave up its demand that the Dutch cease trading in the Indies for twelve years.79 The Dutch East India Company’s trading interests were now secure.80

Grotius spent the next decade as the faithful servant of the Dutch East India Company.81 He continued to lobby on its behalf and acted as one of the main Dutch negotiators in diplomatic disputes involving Spain, France, and England.82 By some accounts, he was a more talented scholar than diplomat. George Abbot, the Archbishop of Canterbury, described the first meeting between Grotius and King James of England: “At his first coming to the King, by reason of his good Latine tongue, he was so tedious and full of tittle tattle that the King’s Judgment was of him that he was some Pedant, full of Words and of no great Judgment.”83 The king wasn’t the only person to regard Grotius as a gasbag and bore. At another dinner, Grotius bloviated to such an extent that his host sat dumbfounded and wondered “what a Man he had there, who never being in the Place or Company before, could overwhelme them so with Talk for so long a time.”84

Grotius seems to have suffered from the occupational hazard of the child prodigy: when the pearls pouring from your mouth dazzle everyone, you may never learn to shut up and let someone else have a turn. The wunderkind had grown into an enfant terrible. Archbishop Abbot portrayed Grotius as someone who “did imagine that every Man was bound to hear him so long as he would talk.”85 But it is a testament to Grotius’s brilliance that, despite his overbearing narcissism and Latin logorrhea, his political career continued to advance. In 1607, he was selected to be the advocate-fiscal (the equivalent of the modern-day attorney general) for the states of Holland and Zeeland, and six years later was appointed the pensionary (general counsel) of Rotterdam and a member of the States-General.86 Grotius also became involved in the Arminian movement, a liberal form of Calvinism that denied the orthodox doctrine of predestination and preached religious toleration.87

This open-mindedness, however, was his undoing. In 1618, Prince Maurice and Calvinist hardliners arrested Grotius and his patron, Johan van Oldenbarnevelt, the grand pensionary of Holland. Both men were convicted of heresy and treason in a show trial. Oldenbarnevelt was beheaded, but Grotius was spared, receiving the more lenient sentence of life imprisonment.88

THE LAW OF WAR AND PEACE

Grotius was sent to serve his sentence at Loevenstein Castle in the central province of Gelderland. With its moat and high walls, the fortress was an ideal place to hold political prisoners and religious leaders. Soon after Grotius arrived, his wife and two children, ages six and eight, joined him, for their house and all their possessions had been seized and they had no other place to live.89 Together they shared two rooms, each just over ten paces across, with small barred windows.

Grotius used one of the two rooms as a study, where he continued his work. He used the time well, writing a defense of his religious views and a treatise on Dutch jurisprudence. He also continued his earlier research on the laws of war. Though able to work and accompanied by his family, Grotius was unsurprisingly desperate to escape. For a man used to holding forth at court and enjoying the adulation of other scholars, the isolation was suffocating. And imprisonment in the damp castle was taking its toll on his health.

Grotius’s extensive library had been confiscated as part of the treason conviction, so his friends lent him books.90 These books were delivered in large chests, and when Grotius was finished with them, they were returned in these chests, along with his dirty laundry. After twenty months of examining books and wash, the guards had stopped checking the chests’ contents. This gave Grotius and his wife a ridiculous but brilliant idea: He could take the place of the books inside a chest on its return trip, escaping the prison.

With his wife’s help, Grotius began practicing lying quietly inside the chest until he could remain inside without moving long enough for the chest to be delivered far from the castle. In 1621, he climbed into a chest, with his head resting on a Bible but without shoes on his feet, for there was no room. The ruse worked, at least initially. Unaware that Grotius was wedged within, the guards allowed the chest to be carried out of prison. At one point, however, the bearers noticed the trunk’s unusual weight and suspected that the prisoner might be inside. “I’ll fetch a drill and drill into his arse until the crap runs out,” a guard said. But Elsje, his chambermaid, replied: “Then you’ll need a drill that goes all the way to his room.”91 Persuaded by her quick response, the guards continued on their way.

Delivered to the home of a friend, Grotius emerged from the chest, embraced the loyal friend, and left out the back door dressed as a bricklayer, bound for Paris.92 When his escape was discovered, his wife and children were kept under close confinement, but because there was no basis for keeping them, they were soon released and allowed to rejoin him abroad.

Grotius spent several years in Paris preparing a new treatise on the laws of war.93 He rushed to finish it so that it could be sold at the Frankfurt book fair in 1625, under the title De Jure Belli ac Pacis Libri Tres or “The Law of War and Peace in Three Books.” It was a hit and quickly became the textbook on the laws of war. By the eighteenth century, The Law of War and Peace had gone through fifty editions in Latin alone.94

Grotius attempted to reduce all the laws of war to a single treatise.95 It covered an astonishing range of topics—the definition, permissibility, and causes of war; delineation of state boundaries; common use of land, rivers, and seas; procedures for making treaties; rights of burial and diplomacy; division of booty; use of hostages; right of conquest; proper treatment of prisoners of war; prohibitions on rape, assassination, and use of poison in battle; duties of allies; responsibilities of neutrals; making of truces; and negotiation of peace treaties.

The encyclopedic coverage of the treatise was matched only by its philosophical ambition. Grotius plumbed deeper than any thinker before him in an effort to justify war. Because he treated war as a permissible response to the violation of rights, he audaciously attempted to catalogue every right that any person could possess. Grotius wanted to know what rights people could have, in other words, because he wanted to know when they could go to war over them.96

One innovation that made Grotius’s work so modern was that, unlike other Protestant thinkers, he did not limit his moral focus to Christians. He wanted to discover the rights of all people, irrespective of race, creed, or religion—not just Protestants and Catholics, but Jews, Muslims, Hindus, Buddhists, barbarians, and savages as well—and for that he looked to the law of nature.

The law of nature, according to Grotius, is remarkably egalitarian: It confers the same basic rights on everyone. He claimed, for example, that all human beings have the right to acquire and sell property. The natural right of private property is “universal” and “whatever each had thus taken for his own needs another could not take from him except by an unjust act.”97 The legal implications of this position were enormous. It meant that Christians were not only forbidden from taking property from non-Christians, but that non-Christians would have a just cause of war against Christians for doing so.

Grotius made the same claims about contracts and treaties. All human beings are able to create binding contracts and every nation can enter valid treaties. “[N]othing is so in harmony with the good faith of mankind as that persons should keep the agreements which they have made with one another.”98

It is tempting to see Grotius as a courageous critic of bigotry and racism, even an early champion of the idea of human rights. No doubt Grotius’s sterling reputation today is due, at least in part, to these progressive passages. But before we get too impressed, we should recognize how congenial these enlightened ideas were to his client’s commercial interests. After all, if heathens could own property, they could sell it to the Dutch. More importantly and insidiously, if heathens could enter valid contracts and treaties, then the Dutch East India Company could negotiate exclusive trading deals with native rulers of the Indies.99 Since these treaties would be valid, they would be enforceable not only against the natives themselves, but against other European countries as well.

For all of Grotius’s talk about the freedom of the seas and the right to trade, he helped negotiate monopolistic trading agreements with East Indian nations and pressed these legal claims against the Dutch East India Company’s European competitors. The hypocrisy did not go unnoticed. During trade negotiations with England’s East India Company, the En-glish were stunned to hear the author of The Free Sea deny them the right to trade freely. In one of his position papers insisting on Portuguese-style monopolies for the Dutch East India Company, Grotius wrote: “We think it very honest to defend oppressed people.” An English delegate scrawled in the margins, “against their wills.”100

MIGHT IS RIGHT

The moral world Grotius describes in his 1625 treatise, The Law of War and Peace, is teeming with rights. Individuals have rights; states have rights; native peoples have rights; trading companies have rights. But though moral, this world is not peaceful. For among the entitlements that Grotius recognizes is the right to wage war to defend all these other rights.

Grotius’s earlier defense of Van Heemskerck remained tucked away, but he relied on it heavily as he wrote his new treatise. Like the earlier manuscript, The Law of War and Peace is an unabashed defense of the morality of war. Grotius argued that the law of nature permits individuals and states to use force to prosecute their rights. Indeed, any right that could be enforced by courts could also be enforced by war if courts were unavailable. “It is evident that the sources from which wars arise are as numerous as those from which lawsuits spring.”101

By the time he wrote The Law of War and Peace, however, Grotius understood that if war was to play its role as an enforcer of rights, it had to do so in a way that did not scramble the system of property rights and create debilitating legal uncertainty for merchants. And he had the solution to that problem—a way to fix the flaw in his earlier defense of Van Heemskerck.

Grotius’s solution to this problem was also radical: If traders could never be sure which side has the just case, then the law should not require them to figure it out. The laws of war, in other words, should allow traders to take physical control over goods and territory as legal ownership. Possession in war would always be ten-tenths of the law. That would allow traders to remain neutral about disputes while also vigorously engaging in commerce.

Let’s call Grotius’s solution the “Might is Right” Principle. The Might is Right Principle states that success creates legal rights in war. Applied to the case of booty, for example, the principle requires that title transfers when property is seized in war. Soldiers become the rightful owners of booty not because they were engaged in a just war, but because they succeeded in taking valuables from the other side. The Might is Right Principle also applies to conquests. If a state is able to wrest territory from another state, it acquires sovereignty and has the right to rule its inhabitants. Those not engaged in the fight do not need to know the legal details of the dispute. They can let war be the judge.

Grotius expressed the Might is Right Principle as follows:

[K]ings and peoples who undertake war wish that their reasons for so doing should be believed to be just, and that, on the other hand, those who bear arms against them are doing wrong. Now since each party wished this to be believed, and it was not safe for those who desired to preserve peace to intervene, peoples at peace were unable to do better than to accept the outcome as right.102

That is, because each belligerent would claim that it had justice on its side, nonbelligerents could do no better than to “accept the outcome as right.” The Might is Right Principle would allow them simply to treat the winner as the legitimate rights holder. “By the law of nations not merely he who wages war for a just cause, but in a public war also any one at all becomes owner, without limit or restriction, of what he has taken from the enemy,” Grotius proclaimed. “[B]oth the possessor of such booty, and those who hold their title from him, are to be protected in their possession by all nations.”103

Treating Might as Right would not only benefit trading companies. It would also prevent local conflicts from escalating into global conflagrations, for the belligerents would have no right to wage new wars to recover goods lost in old battles. “[N]either slaves nor things taken in war are restored with peace,” Grotius wrote. “To controvert this principle would in truth be to make wars to spring up from wars.”104

THE PECULIAR EFFECTS OF WAR

Grotius was not the first to propose the Might is Right Principle. The idea had been suggested two centuries earlier by the Italian lawyer Raphael Fulgosius. Fulgosius observed with puzzlement that the Roman law of booty and slavery did not distinguish between just and unjust wars.105 “How is it,” Fulgosius asked, “that the one who wages an unjust war acquires the ownership of things he captures through his unjust action?” Fulgosius responded: “as it was uncertain which side waged war rightfully, and as there was no common judge above the parties by whom this could be ascertained in terms of civil law, the nations with the best of reason decided that war would be judge of the matter.”106 In 1582, the Flemish-born judge advocate general for the Spanish army, Balthazar Ayala, agreed with Fulgosius and accepted a version of the Might is Right Principle in his treatise, The Rights and Duties of War and Military Strategy, though he gave no explanation for it.107

In a sense, the world also accepted the Might is Right Principle. In war, soldiers grabbed what they could. After battles, the victors quickly combed the landscape for valuables and stripped coats, shoes, muskets, swords, jewelry, and money from the fallen. As Victor Hugo later observed, “The dawn which follows a battle always rises on naked corpses.”108 The English word “robe,” for example, derives from “rob,” garments being common objects looted from the battlefield.109 Booty taking was the normal way that soldiers profited from war; indeed, armies tolerated this distasteful behavior because it saved them from having to pay their soldiers much of a salary.110 In turn, states that won wars took territory as conquest. To be sure, just war theorists were adamant that the unjust side did not have the moral right to booty and conquest. From a practical perspective, however, these admonitions did not much matter. Booty and conquests were recognized as a matter of course.

In his original defense of Van Heemskerck, Grotius cited Fulgosius and Ayala, but only to reject their views.111 He denied that the laws of war accorded the same rights to both sides. Grotius made one concession to reality: Soldiers acting in good faith and having reasonable grounds for believing in their cause could keep what they took, even if they found out afterward that they were wrong. But if their side was clearly unjust, Might was not Right and the victors could not legally keep or sell what they had seized. As Grotius wrote then, rewarding injustice was “lacking any rational basis” and would “incite men to wrongdoing.”112

By the time Grotius wrote The Law of War and Peace, however, he had reversed course, apparently realizing that rewarding injustice had a rational basis. After all, treating Might as Right would protect merchants from the legal chaos that war would otherwise unleash.113 Grotius also conceded that the world followed the Might is Right Principle. The principle “met with the approval of nations,” he explained, precisely because it was rational.114 To be sure, adding this principle to his theory of war created perverse consequences. After all, Grotius followed the just war tradition, which limited wars of conquest, and the taking of prize and booty, to the restoration or protection of justice. Only victims and their allies were permitted to resort to arms. Yet he now granted everyone the legal right to keep what they took, even wrongdoers who took territory and property from the victims themselves. Recognizing this perversity, he referred to such outcomes as peculiares effectus—the “peculiar legal consequences”—of war.

Grotius sought to limit the likelihood of abuse by granting these peculiar powers only to some wars—what he called “formal” wars.115 Formal wars are state-on-state conflicts that commence with formal declarations of war, such as the War of the Spanish Succession, Seven Years War, Franco-Prussian War, the First and Second World Wars. In formal wars, Might is Right. All other conflicts, such as Van Heemskerck’s attack on the Santa Catarina, are informal wars where Might is not necessarily Right. In this revised theory, the Dutch East India’s legal claim depended solely on the fact that Van Heemskerck seized the Santa Catarina’s cargo at sea and his seizure was blessed by a prize court. Had the same seizure occurred on land, the Dutch East India Company could have been required to return the vast riches to Portugal. Indeed, unless he had a just cause, Van Heemskerck and the Dutch East India Company would have had no more legal claim to the Santa Catarina than a pirate.

It is likely no coincidence that Grotius’s new theory favored sovereigns and their chartered trading companies. After Van Heemskerck’s victory at Gibraltar and the subsequent truce with Spain, European states began to recognize the Dutch Republic as an independent, sovereign nation. Grotius probably expected his pro-Dutch writings would put him in good stead back home and persuade his political enemies to forgive him. He actually returned incognito for a few months in 1631, when the second edition of his treatise was published, to test the waters. Grotius discovered that he was still not welcome, and probably never would be. The celebrated prodigy of the Dutch Republic fled once again, exiled from his country during its Golden Age, the glorious period of Rembrandt, Vermeer, Huygens, and Descartes. He would die in 1645, after being injured in a shipwreck off the coast of Eastern Pomerania, a broken and lonely outcast.116

THE FATHER OF INTERNATIONAL LAW

Hugo Grotius was twenty-three years old when he completed his defense of Jacob van Heemskerck. It was a brilliant beginning to a brilliant career: His writings would be recognized as classics and remain part of the Western canon. Grotius was once known to all educated westerners and revered as one of the greatest western minds.

The Law of War and Peace would become the foundation for all future treatises on international law. The leading international scholar of the second half of the seventeenth century, the German lawyer and philosopher Samuel von Pufendorf, cited Grotius’s views hundreds of times in his magnum opus, Eight Books on the Law of Nature and Nations. In some cases, he simply adopted them. The complete entry on the right to kill in war reads: “How far in particular many peoples commonly extend the license of war on the persons of the enemies is shown in detail by Grotius.”117 The preeminent international law scholar of the eighteenth century, the Swiss lawyer and diplomat Emer de Vattel, cited “that great man” Grotius in his main work, The Law of Nations, more than any other authority.118

Grotius’s influence was likewise strong among the Founding Fathers of the American Revolution. George Washington, like most educated English gentlemen of his day, owned a copy of The Law of War and Peace.119 James Madison declared that Grotius “is not unjustly considered . . . the father of the modern code of nations.”120 During a fight over the ratification of a treaty, John Adams scoured the half-built city of Washington, D.C., for international law treatises and found what he was looking for in Vattel. But he wrote to his son Thomas in Philadelphia, “I wish you would look into Grotius & Puffendorf [sic] among the rules for the interpretation of treaties, & send me extracts of the law upon this point.”121

Even today, lawyers and diplomats celebrate Grotius and consider him the “Father of International Law.”122 His name graces societies, journals, and professorships and his image adorns grand public monuments. A marble relief of Grotius hangs over a gallery door to the House Chamber in the United States Capitol, alongside those of Moses, Hammurabi, and Thomas Jefferson. Grotius’s standing is even honored in the breach. The late United States senator Daniel Patrick Moynihan once described the contempt for international law held by many in the Reagan Administration by saying that “Real men did not cite Grotius.”123

Grotius did not invent international law, of course.124 He explicitly relied on a long tradition of just war theory and, in most instances, he described prevailing state practice. His great achievement was melding these ideas and rules together into a coherent system that formed the basis by which global commerce and international relations were governed for centuries—what we have called the Old World Order. The core idea that animated the Old World Order, as he explained it, is simple but powerful: War is a legitimate method for sovereigns, and their chartered trading companies, to enforce rights against one another. The right to wage war, to conquer and seize booty, to destroy anything that is necessary to win all derives from this basic function of war.

Grotius was a humanist scholar, Latin poet, and Protestant theologian—but he was also an attorney for a trading company, and he approached the laws of war through the lens of a corporate lawyer. His project was to enable his client, and his country, to advance their interests in the absence of courts that could resolve disputes. He designed his theory of war to enable the beginnings of a globalizing world, where states and trading companies set out all over the earth in search of goods to buy and sell. And he came to realize that, for this purpose, the rights of war could not depend on the justice of the war waged. A world in which war was a legitimate means of law enforcement was one in which Might had to be Right.

Grotius’s achievement extended beyond developing a systematic approach to war that worked for merchants and their state sponsors. Perhaps even more importantly, he provided war with a firm moral foundation. The moral and legal right of war, he explained, always derived from the same place—the natural rights of individuals.125 Public wars, no less than private ones, are just only when they are fought on the basis, and in the name, of the moral entitlements ceded to them by their citizens. States have no right to use violence except as bestowed upon them by the social contract. Indeed, the right of public war is nothing but the amalgamation and distillation of all the rights of private war.126

By grounding the right of war, and indeed all of politics, in the natural rights of individuals, Grotius captured the emerging spirit of the times. Like Jacob van Heemskerck, he was a man of a new age. Grotius wrote during the transition between the medieval world and the Enlightenment, in which humanity’s self-conception underwent a fundamental change. The neatly ordered, hierarchical view of the ancient cosmos had begun to fray, and a different conception of the world, one more materialistic and individualistic, was forming to replace it.127

In this newer conception, the cosmos cleaves into two spheres—the physical and the moral. The physical realm is a desacralized space, devoid of spirit, where particles bounce around in a void obeying the mindless, mechanical laws of physics. The moral realm remains hierarchical as before, but the order of precedence is inverted, with the individual emerging as the most significant moral being. Regardless of birth, all men have the natural right to determine the course of their lives, to acquire property, to enter agreements, and to protect these rights through the use of force. Top-down authority is legitimate only when authorized from the bottom up. On this understanding of politics, which philosophers eventually called “liberalism,” sovereigns rule by grace of their subjects, rather than the other way around.

God exists in this bifurcated universe, having created matter and the laws of physics, but His status has been diminished. The physical world is a clockwork cosmos operating for all eternity without the need of divine intervention. And though God created man, He created man with Reason, a faculty that itself bestows sovereignty. As Grotius claimed in his infamous “etiamsi daremus” passage, human beings would still have moral rights “even if we should concede [etiamsi daremus] that which cannot be conceded without the utmost wickedness: that there is no God, or that the affairs of men are of no concern to Him.”128 God was irrelevant for morality or politics, for man was sovereign by virtue of his rational will and capable of constructing his political world through the exercise of that will, through his consent to the social contract.

The emergence of the Old World Order, therefore, was not merely a change that merchants could benefit from—it was a change they could believe in. In the new liberal conception of politics, God and the aristocracy had been demoted and the individual elevated in their place. All of humanity had achieved noble, even divine, status, for the right to war ultimately derived from human will.

When Jacob van Heemskerck attacked the Santa Catarina off the coast of Singapore in 1603, he drew Hugo the Great into his legendary career as an international lawyer. It was Grotius who showed his employer, and every state in the world, how they could do business across the globe in the absence of a universal sovereign who could police the system. They did not need a world government to enforce their rights—all they needed was war.



TWO

MANIFESTOS OF WAR

The American literary critic Edmund Wilson had advice for historians of war: Pay more attention to sea slugs. Wilson described a nature film in which this marine invertebrate gobbles “up small organisms through a large orifice at one end of its body; confronted with another sea slug of an only slightly lesser size, it ingurgitates that, too.” Wilson believed that wars are fought in a similar fashion, “by the same instincts as the voracity of the sea slug.”1

Many historians seem instinctively to follow Wilson’s advice. Their accounts routinely portray warring sovereigns as moved by ravenous greed or naked self-interest. For example, historians usually describe James Polk, the U.S. president who presided over the Mexican-American War, as a rabid expansionist who coveted Texas, Oregon, and California for the material advantages they each offered. Texas would be a breeding ground for slaves; San Francisco, an ideal port on the Pacific; and the intervening land, with its fertile soil and temperate climate, a breadbasket with which to feed the growing nation. In order to avail himself of these various benefits, the story goes, Polk invaded Mexico in 1846. Over the course of two years, the United States army killed tens of thousands of Mexican soldiers to conquer 500,000 square miles of Mexican territory. By decisively defeating Mexico, Polk added what is now California, Nevada, Utah, Arizona, and the western parts of New Mexico, Colorado, and Wyoming to the United States and confirmed its sovereignty over Texas.2

Sometimes the motives to wage war are described as defensive, rather than expansive. Historians tell us that Louis XIV launched the War of the Reunions in 1683 and the Nine Years War in 1688 to create a cordon sanitaire—a series of buffer zones—around his eastern flank to protect France from the Holy Roman Empire.3 At other times, we are told that sovereigns are moved by the desire for glory. Thus, historians have recounted how, in the next century, the Prussian ruler Frederick the Great sought the rich lands of neighboring Silesia for his kingdom and the prestige they would bring.4 The invasion of Silesia of 1740 was a brazen act of aggression that burnished Frederick’s reputation as a bold military leader and a “great” monarch.

By focusing on the ulterior motives that sovereigns had, or may have had, for waging war, historical narratives like these foster the impression that sovereigns functioned, if not like sea slugs, at least like gangsters. They conjure up images of heads of state simply threatening their neighbors with brute force: “I want your territory. Give it to me or else.” But a more careful look at the history of war shows that sovereigns have always been extraordinarily careful to distinguish themselves from criminals. When a gunman demands your money, he doesn’t try to justify his demand. He doesn’t claim that he is entitled to the money. He doesn’t say that you should give him your money because it is really his money, or because you owe it to him, or because God wants you to hand it over, or because it isn’t fair that he has less money than you do. He simply says: “Your money or your life.”

But war waged by sovereigns is different: The decision to go to war always requires justification. Waging war entails more than following through on a threat, or the ingurgitation of territory: Waging war always entails the assertion of a right. In the Old World Order, heads of states went to extraordinary lengths to justify the wars they waged. And though their notions of justice were different from ours, sovereigns rarely, if ever, went to war unless they could assert that their cause was in some way just.

WAR FOR UNPAID BILLS

The Mexican-American War is a textbook example of how sovereigns of the Old World Order entered into armed conflict with each other—and, in particular, how they established their legal right to wage war.

Though President Polk wanted the land owned by Mexico, he did not simply threaten to invade unless the Mexican government handed it over.5 In that respect, Polk did not act like a gangster. He made a legal claim for the territory.

His legal justification for the war looked back to 1821, when Mexico secured its independence from Spain. The years following independence brought deep instability. Mexico went through thirty-five administrations in thirty-four years. U.S. citizens conducting business there were subject to illegal confiscations of property and physical assaults by government officials and made numerous claims against Mexico for compensation.6 U.S. diplomats collected these complaints and presented them to the Mexican government.

The claims were many and varied.7 Several involved ships, which were then the primary mode of transportation between the United States and Mexico. In one typical case, the owner of the brig Paragon of New York claimed that his ship had been maliciously fired upon by the Mexican schooner Tampico in the summer of 1834, as she made her way to Vera Cruz.8 Many of the other claims concerned unpaid debts or improperly seized property.9

In early 1837, President Andrew Jackson threatened war unless Mexico satisfied these claims. His successor, Martin Van Buren, issued a similar warning later that year.10 Faced with the threat of war, Mexico eventually agreed to arbitration. A treaty signed in 1839 empowered a panel of four arbitrators, composed of two Americans and two Mexicans, to decide the validity of these claims.11 In the event of a tie, the deciding vote would be cast by the King of Prussia’s representative.12

The panel considered fifty-four claims totaling $6.2 million worth of injuries and awarded the United States roughly $2 million in damages.13 Unfortunately, the cost of near-constant revolution had depleted Mexico’s treasury and it could not satisfy those awards. The United States thus offered to accept Mexican territory in lieu of cash. In 1842, Daniel Webster, secretary of state for President Tyler, wrote to his ambassador, instructing him to “sound the Mexican Govt. upon the subject of a cession of the Territory upon the Pacific, in satisfaction of those claims, or some of them.”14 Mexico refused.

With the land-for-debt plan off the table, the United States negotiated a second agreement in which Mexico agreed to pay the existing award in quarterly installments in gold or silver coins over the course of five years.15 After four installments, Mexico defaulted again.16

To recoup the remainder of the award, Polk revived the aborted plan to accept territory in lieu of cash. He sent his emissary John Slidell down south with instructions to offer to relinquish these claims if Mexico agreed to establish the Rio Grande as the new border of Texas. He also offered to throw in $5 million for part of New Mexico, $20 million for land that included Monterey or San Francisco, and $25 million for all of California.17 In order to induce Mexico to accept his offer, Polk also issued a threat. He ordered General Zachary Taylor to advance his troops to the edge of the Rio Grande.

In the end, Slidell never managed to deliver the offer, for the Mexican president refused to meet with him.18 Shortly thereafter, the Mexican army attacked General Taylor’s scouting team, which was conducting reconnaissance along the Rio Grande, killing or wounding sixteen soldiers and capturing the rest. Polk asked Congress for a declaration of war and Congress obliged.19

Because Polk approached Congress immediately after the attack on Taylor’s troops, it has generally been assumed that the main justification for the war was self-defense. Indeed, in his appeal to Congress, President Polk charged Mexico with having “shed American blood upon the American soil.”20 Polk’s war message, however, focused first and foremost on the issue of unpaid debts. He led with this issue and cited it as the primary justification of the war. He explained how “the redress of wrongs of our citizens naturally and inseparably blended itself with the question of boundary.”21 Polk presented the attack on Taylor’s scouting party as the last straw in a long series of wrongs perpetrated by Mexico against the United States of America.22

Polk was not the only one to cite unpaid debts as the central justification for war. James Westcott of Florida bellowed from the Senate floor: “We negotiated a treaty with her, by which she engaged to indemnify our citizens. . . . Has she done so? No, sir! No sir! . . . She ought in justice to pay that amount, and this Government should compel her to pay it.”23

Polk remained adamant that the war was entirely justified by the unpaid debts throughout the conflict.24 In his 1846 State of the Union address, Polk described the long history of American grievances, the public appeals, international treaties and arbitration panels, including the dollar amounts of damages awarded and still outstanding: $2,026,139.68.25 He repeated these claims at his next State of the Union address, in 1847.26

By emphasizing the need to recover damages and unpaid debts, Polk’s purpose was to show that his country was not acting like a gang of bandits. The United States had made repeated complaints of wrongdoing against the Mexican government, signed an arbitration treaty to resolve these claims, won many favorable rulings for its citizens, negotiated a treaty for the payments of damages, negotiated another treaty following the Mexican default, and offered to accept territory in lieu of cash.27 It was only after nearly two decades of frustrating negotiations that the United States went to war.28

BLOODY CONSTRAINT

War may appear to epitomize the absence of law and order, but in the Old World Order, war was law and order. As such, each stage was carefully regulated. Grotius detailed these rules in the seventeenth century but, by that time, they were far from new.29 They belonged to a lengthy tradition that stretched back more than two millennia.

During the Roman Republic, a priest would approach the border of any territory Rome intended to attack wearing a wool veil. Once there, he would announce a legal grievance, called the clarigatio.30 If the other side ignored the clarigatio for thirty-three days, the Senate could authorize war. War would officially commence when the priest returned to the border and, in the presence of three military-age men, threw an iron-tipped spear over the line.31 As their empire expanded overseas, Rome had to alter the process, for no priest could fling his spear over the ocean. In the revamped system, a priest would take a prisoner from the soon-to-be enemy’s territory and force him to buy a small plot of land on the Campus Martius, the field of Mars, just outside the ancient city walls of Rome. When the prisoner proved unable to meet the priest’s demands, the priest could then throw the spear into “foreign soil,” thereby starting the war, and still be home for supper.32

Sovereigns in medieval and early modern Europe introduced variations to the protocols: priests with woolen veils and spears were replaced by heralds accompanied by trumpeters. The immunity and safe passage of heralds were absolute; they were benign figures who did not fight.33 During the Battle of Agincourt in 1415, French and English heralds stood together on a hill overlooking the battlefield and watched as their respective countrymen hacked each other to death.34 Afterward, the French herald declared the English army the victor.

Because a war could not start until the herald had delivered his message, heralds were not always welcome.35 When the French herald carrying the colors of the duchy of Alençon arrived in Brussels in 1635 to present a declaration of war to the Spanish ruler Don Fernando, known as the Cardinal-Infante, he discovered that the Cardinal-Infante refused to grant him an audience. To fulfill his mission, the French herald tossed a copy of the declaration of war from his horse into the middle of an angry crowd. The Spanish herald, however, urged those gathered not to touch the paper lest doing so count as accepting the declaration and thus starting the war. The French herald then raced to the border where he nailed two additional copies to a post and notified the mayor of a nearby village about the postings.36 The declaration, which complained about the false imprisonment of a prince, read:

The herald of arms of France under the title of Alençon lets it be known to all concerned that he came to the Netherlands to find there the Cardinal-Infante of Spain, . . . as he holds a sovereign prince prisoner who was not at war with him, against the dignity of the Empire and against the law of nations, His Majesty [the King of France] declares that he will get redress for this offense through the use of arms.37

States eventually dispensed with the fanfare for the more efficient process in which they relied on diplomats to convey their grievances. In Shakespeare’s Henry V, the Duke of Exeter, Henry’s ambassador and special envoy, claims that Henry is entitled to rule France and demands that the French king abdicate his throne:38

He wills you, in the name of God Almighty,

That you divest yourself, and lay apart

The borrow’d glories that by gift of heaven,

By law of nature and of nations, ’long

To him and to his heirs; namely, the crown

When the king asks what happens if he ignores this demand, Exeter replies: “Bloody constraint”—by which he meant, war.I


THE FRENCH ARE ROOSTERS

In the Old World Order, sovereigns not only issued short declarations of war stating their demands—usually a page or so—they also published longer documents that laid out their case in detail.39 These documents were known as “war manifestos” because they made “manifest” the legal reasons a sovereign invoked as justifications for waging war.

War manifestos were valued for their literary flair as well as their persuasive force. Heads of state enlisted esteemed writers and scholars as well as experienced lawyers to draft them. The English military and political leader Oliver Cromwell commissioned John Milton, the great epic poet, to write A Manifesto of the Lord Protector of the Commonwealth in 1655 when he ordered the invasion of the Spanish possessions in the Caribbean.40 In 1703, the Holy Roman Emperor Leopold I employed Gottfried Leibniz, the rationalist philosopher, co-inventor of calculus, and a trained lawyer, to compose the Manifesto for the Defense of the Rights of Charles III, which defended the empire’s involvement in the War of the Spanish Succession.

Consider the very first published war manifesto printed in 1492, a copy of which we obtained from the Yale University’s Beinecke Rare Books Library. Written on behalf of Maximilian I (1459–1519), soon to become the Holy Roman Emperor, the document is eight pages long and made of fine parchment. Unlike many of the later manifestos we found, which are pamphlet sized, this manuscript is larger, with its pages approximately the size of standard notebook paper. The printing is clear but the typeface betrays the transitional nature of the document. Many of the Latin words are abbreviated, following the medieval practice of using scribal shorthand to reduce the labor of copying manuscripts.41

Modern-day readers will have difficulty understanding the document. The manifesto begins as follows: “Since there is no one who would not know that the French are roosters.”42 The problem is not simply that most won’t get the joke—“gallus” means “a Gaul” (i.e., a French person) but also “a rooster” in Latin—or don’t know enough about fifteenth-century history to appreciate why the French are being called roosters, or even what it means to be called a rooster. Most puzzling is that Maximilian claimed the right to wage war against the French king, Charles VIII, because Charles stole Maximilian’s wife.

In 1491, Charles invaded Brittany. When Anne, the Duchess of Brittany, surrendered, Charles demanded that she marry him. Unfortunately, not only was Charles notoriously unappealing—the portraitist Francesco Mantegna confided that the thought of this “tiny, hunchbacked man,” with “big, bulging eyes,” a “large hooknose,” and “a few scanty hairs on his head,” gave him nightmares—but Anne was also already married to Maximilian. She nevertheless felt compelled to renounce her marriage to Maximilian and marry the French king.43 Three days later, Charles and Anne were secretly engaged and on December 6, 1491, they were publicly wed in the Langeais Castle of Touraine.

Unsurprisingly, Maximilian was furious. He decided to attack Charles on the battlefield and in the court of public opinion. Availing himself of the new media of the day, the printing press, Maximilian published a manifesto setting out his just cause for war.

The manifesto is a long, acid-soaked diatribe against Charles. The opening insult about the French being roosters is a reference to their king: Charles is the rooster claiming Anne of Brittany as one of his many hens. The manifesto proceeds to accuse the French king of feeding the “gullible people” “fictitious lies” full of “inane trifles and boastings” and preferring these “treacheries” to the “power and vigor of just war.”44 Charles “surpasses the name of the fornicator and of the rapist and of the adulterer.”45 The manifesto concludes that Charles’s crimes were so heinous that Maximilian had no choice but to go to war.

To use a more modern example, President Polk’s war message to Congress in 1846 was understood to be a manifesto, though the United States stopped using this term after 1812, presumably because it sounded too European.46 In this message, Polk justified the Mexican-American War by setting out his nation’s just cause, namely, the collection of debts.

Why did sovereigns bother to explain their reasons for war? Why not just go to war? War manifestos served several purposes. They looked and functioned a lot like complaints in lawsuits today—although, as Maximilian’s manifesto demonstrates, they usually displayed more panache. Like a complaint, a manifesto laid out the injured party’s claim against the alleged injurer. And just as a complaint is a demand for an award of damages, so, too, was the manifesto.

By making the reasons for war manifest, manifestos sought to make clear that the war in question was just. As Vattel explained, “War is at present published and declared by manifestos. These pieces never fail to contain the justificatory reasons, good or bad, on which the party grounds his right to take up arms.” He added: even “[t]he least scrupulous sovereign would wish to be thought just, equitable, and a lover of peace.”47

Manifestos sometimes led to peaceful settlements, as can be traced by looking at what might be called “counter-manifestos.” If the manifesto is the equivalent of a complaint by a plaintiff in a lawsuit, the counter-manifesto is the equivalent of the answer that the defendant files in response. And just as an answer can lead to settlement, by clarifying the terms of dispute, a counter-manifesto allowed states to resolve the underlying disagreement. Instead of resorting to war, one side might, for example, offer an apology or compensation.

During the Nootka Crisis of 1790, Spain captured several British ships it claimed were encroaching on its sovereign territory in the Pacific Northwest. Great Britain issued a manifesto, in the form of the king’s message to both houses of Parliament, threatening war over the seizure.48 In a series of counter-manifestos, Spain slowly gave ground.49 While it denied that Britain had the right to trade directly with Spanish America, and asserted its right to use force to protect its claims, it nevertheless agreed to return the ships. The crisis was eventually diffused.

When counter-manifestos did not lead to settlement, they remained as rebuttals to the justifications for war offered by the other sovereign—as well as a statement of any counter-claims. One notable example, the 1672 counter-manifesto written by the States-General of the Netherlands, is split into two columns. The left column—titled, English Declaration—reprints the English declaration of war against the Dutch; the right column—titled, ANSWER—contains a point-by-point rebuttal of each English accusation. The left column, for instance, repeated an English allegation that it was intervening in the West Indies for the purposes of freeing slaves from Dutch sugar plantations—“to give liberty to all of our subjects in that colony”—and the right column replied that the true reason was to cripple Dutch trade and “by all possible means to destroy our Colony.”50

Manifestos were meant to be distributed widely, to reach the population that would be called on to pay for and fight in the war. Their audiences also included foreign neutral powers, allies, the enemy, and their elites. As the technology of distributing the written word changed, so, too, did the means of distributing manifestos. Medieval manifestos were hand-copied and delivered throughout the countryside, where they were often read aloud to gathered crowds. In 1340, King Edward III of England ordered that his justification for his war with France “be fixed upon church doors, and other public places, whereby the manifest notice thereof may come to all men.”51 But with the advent of the printing press and increasing literacy rates, manifestos were printed and eventually sold as pamphlets to the European public.52 Some surviving manifestos still have their price tags. Louis XV’s Declaration of War on Spain of 1719, with accompanying manifesto, was sold for an affordable six pence.53 In the eighteenth century, with the proliferation of newspapers, manifestos migrated there as features of the daily press.54

The style of manifestos differed according to the political strategy of the sovereign, the nature of the dispute, and the writer. Some were vicious and personal; others, dispassionate and clinical. The most legally rigorous and compelling were often extremely tedious. Leibniz’s long manifesto has all the charm of a lawyer’s motion to dismiss. His point was that the French had exerted undue influence over the dying King of Spain by forcing him to change his will, but this is how he explained it:

It was with this in view that the partisans of France at the court of Madrid drew up a will in the name of the late king, when he was near his end, in which, in article XVII, they made him interpret the Treaty of the Pyrenees and the contract of marriage with Queen Maria Theresa, together with the renunciation which is inserted therein, in a manner contrary to everything that had always been understood; as if the aim of this renunciation was nothing but the stopping of the union of the two crowns under one head.55

States continued to issue war manifestos into the nineteenth and twentieth centuries, though the term “manifesto” became less common. Regardless of what they were called, sovereigns were always anxious to distinguish themselves from gangsters by providing reasons that made reference to their right to use force. As Gustavus Aldophus, the King of Sweden, began his manifesto: “When we come to the business of war, the first question to be proposed is, whether it be just or no.”56

“JUST” CAUSES

Even though sovereigns took war manifestos very seriously, we might wonder whether we should. Should we not be suspicious of these documents, which after all were propaganda used by sovereigns to sell wars to their subjects?

Of course, it would be naive to assume that every manifesto is an accurate statement of why sovereigns decided to wage war. Some are; some aren’t. It is hard to know what lies in the hearts of those who send men off to battle. But the value of war manifestos has little to do with what they may or may not reveal about the inner lives of sovereigns. Manifestos matter precisely because they are propaganda. The function of propaganda is to persuade. We can therefore tell what reasons people usually found persuasive by examining the reasons that propaganda offered to persuade them.

Even though war manifestos are invaluable resources for understanding war in the Old World Order, very few studies of them exist, and none are in English.57 Manifestos have been neglected by historians in part because they are so hard to find. The surviving copies are scattered throughout the libraries of the world and published in many different languages. In order to learn more about the legal claims sovereigns made when going to war, we compiled our own collection of manifestos. Our compilation contains more than 400 manifestos starting from the late fifteenth century to the Second World War and in languages as varied as Latin, English, French, German, Ottoman Turkish, Dutch, Portuguese, and Classical Chinese. This collection offers a glimpse into an alien world—one in which war was made for reasons that today would be deemed utterly absurd but which were then deemed entirely legitimate.58

Maximilian’s manifesto, for example, justifies a war against France because Charles stole his wife—though, admittedly, it is the only document in our collection that alleges wife stealing. The other manifestos charge their enemies with less salacious forms of wrongdoing and usually with more than one type. These include self-defense (69 percent of manifestos), enforcing treaty obligations (47 percent), obtaining compensation for tortious injuries (42 percent), violations of the laws of war or law of nations (35 percent), stopping those who would disrupt the balance of power (33 percent), enforcement of succession laws and other hereditary rights (30 percent), protection of trade interests (19 percent), humanitarian considerations (17 percent), protecting the religious liberty of one’s people (15 percent), protection of diplomatic relations (14 percent), defending the “true religion” (13 percent), seeking independence (6 percent), collection of debts (4 percent), and defending missionaries (1 percent).59

That self-defense was the leading reason given for war is not surprising, but many of the other justifications bespeak a world dramatically different from our own. Rectifying tortious injuries, collecting debts, protecting trade interests, and defending religious interests of various kinds: not one of these would be regarded as a remotely acceptable reason for launching a war today. But there are surprising similarities as well. We tend to think of humanitarian intervention, such as NATO’s 1999 bombing campaign to protect Kosovar Albanians, as a recent invention. But as the above list indicates, a full 17 percent of the manifestos we examined from the late fifteenth through the mid twentieth centuries included humanitarian justifications.60 Milton, for example, claimed that the war with Spain was justified in part by the brutality of the conquistadors. Warships should be “employed in avenging the blood of the English, as well as that of the poor Indians, which in those places has been so unjustly, so cruelly, and so often shed by the hands of the Spaniards.”61 Teddy Roosevelt defended the U.S. invasion of Cuba on the ground that “there are occasional crimes committed on so vast a scale and of such peculiar horror as to make us doubt whether it is not our manifest duty to endeavor at least to show our disapproval of the deed and our sympathy with those who have suffered by it.”62

The best strategy to bear in mind when reading manifestos is the old lawyerly adage: “When the law is on your side, pound the law; when the facts are on your side, pound the facts; when neither is on your side, pound the table.” When sovereigns had good arguments, they made them clearly. When they had evidence to back up their claims, they were specific and detailed. When sovereigns had neither, it was obvious. They performed the rhetorical equivalent of pounding the table by deploying random insults and red herrings. But what all the manifestos did—regardless of merit—was to defend their actions as justified responses to wrongs. Wars could not be entered for any reason whatsoever. They had to be made in the name of justice.

ENFORCING THE LAW OF NATIONS

The manifestos demonstrate one additional, essential feature of the Old World Order: Violations of international law were not merely a cause for complaint. They were a just cause for war. A full 47 percent of manifestos in our collection cite a broken treaty obligation as a justification for war, and 35 percent reference the laws of war or law of nations. In addition, a number cite violations of rights protected by customary international law, including self-defense (69 percent), trade interests (19 percent), and diplomatic relations (14 percent).

The Framers of the U.S. Constitution understood this well. They were close students of Vattel,63 who followed Grotius in claiming that a breach of the law of nations was a just cause for war.64 Indeed, the Framers built their new constitution around this concern. At the Constitutional Convention, James Madison declared that any plan for a new national government must “prevent those violations of the law of nations & of Treaties which if not prevented must involve us in the calamaties of foreign wars.”65 For this reason, the new constitution declared treaties to be “the supreme law of the land” and judges in every state would be required to enforce them, even if it meant overriding their own constitutions or laws.66 The Framers were concerned that violating treaties that the national government made would invite lawful military responses.

In the modern era, it is not uncommon for observers to wonder whether international law is really law when there are no police to enforce it (a problem to which we will return in Chapter Sixteen).67 Few recognize that this problem is so vexing in part because it is so new. During the Old World Order, international law did not need police. International law was backed by the very real threat of war.

CONQUEST

Anyone who has studied history at pretty much any level knows that conquests have caused the map of the world to be redrawn countless times. Consider the following very short list of prominent examples from European history: Julius Caesar, who famously said “veni, vidi, vici” (“I came, I saw, I conquered”) after the Battle of Zela in 47 BC, completed the Roman conquest of Gaul in 58 BC. Then the Visigoths conquered the City of Rome in AD 410, prompting Saint Jerome to lament: “My sobs stop me from dictating these words. Behold, the city that conquered the world has been conquered in its turn.”68 Pepin the Short, King of the Franks, conquered the Italian lands of the Lombards and donated them to the pope as the new “Papal States” in 756. Charlemagne conquered the Saxons of Northern Germany and was crowned “Roman Emperor” by the pope in 800. William, Duke of Normandy, conquered England in 1066. Mehmet the Great finally destroyed the Roman Empire when he conquered Constantinople in 1453. Ferdinand and Isabella completed the Reconquista of Spain from the Moors by annexing Granada in 1492. Oliver Cromwell and his New Model Army conquered Ireland in the middle of the seventeenth century. A few years later, Charles X of Sweden conquered half of Denmark-Norway by sending his army from Jutland to Zealand over the ice during an especially cold winter in the March Across the Belts of 1658. Louis XIV, whose motto was the Caesarian “ut vidi, vici” (“as I saw, I conquered”) seized Strasbourg, now one of three capitals of the European Union (along with Luxembourg and Brussels) and the home to the European Parliament and the European Court of Human Rights, but then a city that strategically lay on the border of France and the Holy Roman Empire, in 1681. Peter the Great conquered part of Sweden upon which he built the new Russian capital, St. Petersburg, in 1703. Frederick the Great of Prussia conquered Silesia in 1740. Napoleon conquered Spain, Italy, the Netherlands, and a good part of Central Europe in the Napoleonic Wars during the first decade of the nineteenth century. And Germany, led by Kaiser Wilhelm I and Otto von Bismarck, recaptured Strasbourg in the Franco-Prussian War in 1871, only to lose it again to France in the First World War, regain it in 1940, and lose it for good after the Second World War. And so on.

Conquest was so prevalent in the Old World Order precisely because war served as an indispensable tool of justice. Any sovereign who had demanded satisfaction for the violation of a right and failed to receive it was legally permitted to seek redress through force. The function of manifestos was to explain the legal basis of the war being waged. What sovereigns were entitled to redress through war depended on which rights were at issue. Since many of the rights over which wars were waged involved disputes over territory, it was only natural that victims should be entitled to territory. Thus, by sanctioning the use of violence to enforce rights, the Old World Order legitimated the practice of conquest.

Conquest entailed the seizure and control of territory in war.69 Moreover, what a sovereign militarily won, it legally got to keep.70 Conquest thus functioned as compensation for whatever injury had supposedly justified the war in the first place. In the Old World Order, when territory was captured in war, the captors automatically inherited all of the legal rights of the previous sovereign.71 The conqueror stood, as it were, in the shoes of the vanquished; the new ruler could now do anything that the old ruler had been able to do. Similarly, the new sovereign became the owner of any property that had belonged to the old sovereign.

Perhaps most valuable to the conqueror was control over the conquered legal system. As the new sovereign, a conqueror could appoint its own governors, administrators, and judges and thus control the rules that regulated the life of the community. By co-opting the bureaucracy of the state, the conqueror was able to tax the population, impose import and export duties, and sell licenses to engage in commercial activities. In the late sixteenth century, the Estado da Índia, the Portuguese state in India, generated most of its revenue from licensing the right to trade in Asia, not from buying and selling spices.72 Sovereignty also brought manpower, including the right to conscript men to fight in future wars. Territory wasn’t simply land—it was land inhabited by potential soldiers who could bolster existing armies for future conquests.

Conquest differed from occupation—as it does today.73 In conquest, the conqueror claims sovereignty: that is, the supreme authority to rule the vanquished population on a permanent basis. Occupiers do not. They claim certain powers to govern—namely, those that are strictly necessary to maintain law and order—but their authority is temporary and bounded. During the Franco-Prussian War of 1870–1871, German forces invaded Paris and exercised control over the population. But Germany did not conquer France, or even Paris. The Arc de Triomphe did not become the Triumphbogen, Parisians were not forced to swear allegiance to the Kaiser, and the Prussian Civil Code did not replace the Napoleonic Code. Germany merely occupied the city without asserting sovereignty over it.

Conquest also differed from surrender.74 In surrender, one side agrees to lay down its arms, usually under certain conditions. Those conditions could be more favorable than conquest—for example, they might take the form of cash payments. But they could also be less favorable. Those in a strong military position could even demand unconditional surrender. As far as we know, no state in the Old World Order agreed to such a demand, and for obvious reasons: “After the surrender,” Grotius wrote, “there is nothing that the vanquished may not have to suffer.”75

It is hard to think of a legal right that has a longer or more illustrious pedigree than conquest. Cyrus the Great, who ruled the Persian Empire in the sixth century BC, admonished his court not to feel guilty about their imperial prerogatives: “It is an eternal law the wide world over, that when a city is taken in war, the citizens, their persons, and all their property fall into the hands of the conquerors. It is not by injustice, therefore, that you hold what you have taken, rather it is through your own human kindness that the citizens are allowed to keep whatever they do retain.”76

When he wrote The Law of War and Peace, Grotius built on this tradition, incorporating conquest into his theory of war as compensation for wrongs that could be satisfied in no other way. He certainly did not invent the legal right of conquest. It is not even clear that the right of conquest was “invented,” if by this we mean deliberately created by someone or some group. Like most of international law, or as it was called during the early modern era the “law of nations,” its rules developed over time, as customary practices among sovereigns and statesmen who accepted them as binding.77

In The Law of War and Peace, Grotius not only collected many of the rules of conquest that had been written down in digests of Roman and canon law, but he shaped them according to his theory of war. He emphasized that a state is permitted to conquer another state only to prevent or redress the violation of a right. The fact that a neighboring state has better land is not a valid reason to take it. “The desire to change abode, in order that by abandoning swamps and wildernesses a more fruitful soil may be acquired, does not afford a just cause of war.”78 Nor can a state conquer another state simply because it believes that the people would be better off under new management. “[E]ven if something is advantageous for any one, the right is not forthwith conferred upon me to impose this upon him by force.”79 Neither are theological differences nor bad character valid causes of war. Grotius deemed it “shameless” to conquer territory “even though the occupant may be wicked, may hold wrong views about God, or may be dull of wit.”80

President Polk, therefore, was following the Grotian rules when he justified his decision to wage war on Mexico. He emphasized Mexico’s failure to pay its debts, rather than California’s desirable access to the Pacific or the fertility of its soil, because the United States had the right to collect those debts. And in a just war, rights are all that matter.

BY THE SWORD

Europeans brought the Old World Order to the New World. They came as conquerors and claimed sovereignty over the indigenous peoples in accordance with the law of (their) nations.

The Spanish conquistadors were the first to arrive and they subdued much of the hemisphere with breathtaking savagery.81 The official justification for the massacre, enslavement, and domination of the Aztecs, Incas, and other native peoples was humanitarian intervention.82 Francisco de Vitoria, Spain’s leading theologian of the sixteenth century, argued that wars waged “in lawful defence of the innocent from unjust death” are permissible, and listed “human sacrifice practiced on innocent people or the killing of condemned criminals for cannibalism” as justifying military intervention.83 Vitoria chose his examples carefully, for it was widely believed that these practices were rampant throughout the New World. Others, like Alberico Gentili, another sixteenth-century authority on the laws of war, agreed that military intervention was justified by savagery, though not in order to protect the innocent. War was to punish the guilty. “The cause of the Spaniards is just when they make war on the Indians who practised abominable lewdness even with beasts, and who eat human flesh slaying men for that purpose. For such sins are contrary to human nature.”84 Grotius agreed with Gentili.85 Though bad deeds were not normally just causes for war, these particular deeds were so heinous that punitive war was justified.

The United States justified its sovereignty on the basis of conquest. In the Supreme Court case of Johnson v. M’Intosh, decided in 1823, Chief Justice John Marshall ruled that the sovereignty of the United States was “maintained and established as far west as the river Mississippi, by the sword.”86 The Supreme Court is one of the “Courts of the conqueror” and “[c]onquest gives a title which [it] cannot deny.”87 As far as the Indian tribes are concerned, the chief justice did not mince words. Though they had the right to use the land they once owned, they were nevertheless conquered peoples and mere tenants, who had to accept the superior power of the United States. “[The Indians] were admitted to be the rightful occupants of the soil, with a legal as well as just claim to retain possession of it, and to use it according to their own discretion,” Marshall wrote, “but their rights to complete sovereignty, as independent nations, were necessarily diminished.”88

Thomas Jefferson also argued for American independence based on the right of conquest. In 1774, he published a pamphlet declaring that the colonists were entitled to revolt because they were the ones who had conquered the land, not the British. “America was conquered, and her settlements made, and firmly established, at the expence of individuals, and not of the British public. Their own blood was spilt in acquiring lands for their settlement.”89

To acquire Indian land, settlers usually purchased it. Famously, or infamously, the Dutch settlers paid $24 worth of trinkets to the Lenape tribe for the island of Manhattan. British colonists followed the same practice in their founding of New England. In 1629, the Massachusetts Bay Company ordered its colonists that “[i]f any of the Savages pretend Right of Inheritance to all or any Part of the Lands graunted in our Pattent . . . purchase their Tytle, that we may avoyde the least Scruple of Intrusion.”90 Though those who sold their land did not appreciate the consequences of the sale or its value, it does appear that the colonists did purchase most of the land they settled. As one scholar puts it, “[C]ontrary to the common belief that the Indians were ruthlessly deprived of their land, almost every part of [Massachusetts] that came to be inhabited by the whites was purchased from the Indians, except the areas that were either acquired by conquest or, like Salem and Boston, never claimed by the Indians, because of depopulation by epidemics.”91

This pattern, “purchases punctuated by rare conquests,” was the standard way in which land was acquired from Native Americans across the continent.92 Felix Cohen, the founder of the field of Federal Indian Law in the United States, estimated that, by 1947, the federal government had paid over $800 million for the right to Indian lands.93 As the commissioner of Indian affairs reported in 1872, “[e]xcept only in the case of the Indians in Minnesota, after the outbreak of 1862, the United States government has never extinguished an Indian title as by right of conquest; and in this latter case the Government provided the Indians another reservation, besides giving them the proceeds of the sales of the lands vacated by them in Minnesota.”94

While most Indian land was purchased, these transactions were hardly fair. In 1763, King George III proclaimed that only the Crown could buy Indian land. The U.S. Supreme Court later ruled in Johnson v. M’Intosh that by virtue of its conquest, this exclusive right to purchase passed to the United States government. This created what is called a monopsony—one buyer with many sellers. With no competitors to outbid the United States, the government was free to lowball Indian tribes and drive down land prices. But the legal predicament of the Indian tribes was crueler still: The United States government was not only able to dictate land prices, it could threaten to go to war unless it got them. Given the “choice” between selling their land and being raided by the cavalry, most elected to sell.

In a few notable instances, when Indians refused to sell their land, they suffered the consequences. When gold was discovered in the Black Hills of South Dakota in 1874, the United States government tried to persuade the Sioux Indians to sell the land. And when the Sioux rebuffed these offers, the United States ordered the Seventh Cavalry to remove them. However, the incompetence of their commander, Lieutenant Colonel George Armstrong Custer, led to the company’s slaughter at the hands of Sitting Bull and Crazy Horse in the Battle of the Little Bighorn. Congress responded to one of the worst military defeats in American history by cutting off the Indians’ food supply. Faced with starvation, the Sioux surrendered and signed a treaty ceding the Black Hills to the United States.95
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