

[image: images]






Thank you for purchasing this Threshold Editions eBook.





Sign up for our newsletter and receive special offers, access to bonus content, and info on the latest new releases and other great eBooks from Threshold Editions and Simon & Schuster.







CLICK HERE TO SIGN UP







or visit us online to sign up at
eBookNews.SimonandSchuster.com








[image: images]






1.



When Freedom of Information Requests Are “Criminal,” Only Criminals Will Request Information


Liberals love transparency. Except when they don’t. Which is often, as transparency increasingly inconveniences them. In fact, it is more accurate to say that liberals used to love transparency. Now that transparency threatens their franchise, they’ve had enough of it.


Freedom of information was the liberals’ idea. Today, firmly in control of the institutions that they demanded be open to inspection—government and publicly funded academia—the bloom is off that rose. Openness has outlived its purpose. It needs “reform.” Transparency should still be available, but for the right kind of people. To be on the safe side, it must also acquire new meaning: Publicly funded institutions need privacy, so politically select classes subsisting on your labors should be outright exempted, protected from your scrutiny. It is private citizens and companies who need to be examined more closely, should they involve themselves in the public debate. That is, if they pick the wrong side.


Until the courts or even compliant lawmakers formally turn transparency on its head, the laws are being flaunted and subverted as political needs dictate. Release information if it helps a liberal cause, even when classified and its release places operatives or allies in danger; when exposed in scandals involving taxpayer money, shriek “harassment!” “fishing expedition!” and of course “witch hunt,” and stonewall efforts to scrutinize public records elaborating on the evidence of abuse. Welcome to the new normal of liberal open government.


This Orwellian inversion of the idea of “transparency” is toward avoiding public awareness and informed debate. Apparently those are no longer likely to be of much help to the liberal cause.


•   •   •


Transparency in American politics, as originally conceived by liberals, was rightly deemed vital to our system of governance. This is because of the threat that sunshine poses to those who might misuse public office or money in the darkness of secrecy. Transparency allows the taxpayer to pull back the curtain on operations of government.


Now that transparency threatens liberals’ use of government and other taxpayer-financed institutions, it is a problem to rein in; we’ve started asking questions and obtaining embarrassing answers, meaning the wrong kind of people are using transparency laws to the wrong ends. Other voices have also entered the political debate. Thanks to transparency and a more engaged public the liberal agenda is being impeded, and passage of laws they disfavor is made more likely. So the threat liberals now see is not misuse of public institutions, including publicly funded universities, a key ally in designing and expanding liberal government. Instead, the threat is exposure of how these institutions are being used, and the ability to spread the word of these abuses far and wide.


This is a cynical revolution, whereby private parties, more than a lack of public institutional accountability, must be protected against. To keep the marketplace of ideas free from competition, public debate must be kept unpolluted by undesirable content and unwanted voices. And so liberals demand that private citizens or businesses reveal all, if they dare support or otherwise engage in political activities standing in the liberals’ way. The left works to obtain private parties’ information with the same zeal and attitude with which they work to keep what belongs to the public secret. This means constructing flimsy arguments that the public is rightly private—hiding and even destroying records—and that the private is rightly public, employing deception, even theft and fabricating records in the name of a greater good. Day is night and black white, and their claim of righteousness justifies all when they are questioned about this perversion of principle.


But this also represents abandonment of a grand liberal achievement: institutionalizing the doctrine that public access to information about public service is “vital to the functioning of a democratic society, needed to check against corruption and to hold the governors accountable to the governed.”1 That is as articulated by a majority of the U.S. Supreme Court more than thirty years ago, although for many years before that liberals championed allowing the public to see what their government was up to. (The first freedom of information law was adopted by liberal heartthrob Sweden in 1766. Hinting at coming hypocrisies, it also tacked on illiberal speech code provisions.)


Transparency was a dream of American political progressives since they first graced the world with their presence. Progressive Hall of Famer Louis Brandeis wrote, “Sunlight is said to be the best of disinfectants; electric light the most efficient policeman.”2 Suitably, he offered this wisdom in the context of “Other People’s Money,” the title of his work containing the axiom.


The man who appointed Brandeis to the Court, Woodrow Wilson, waxed on about the ideal well before his elevation to the presidency. In 1884 Wilson wrote, in his typically deathless prose, that “[l]ight is the only thing that can sweeten our political atmosphere—light thrown upon every detail of administration in the departments; light diffused through every passage of policy; light blazed full upon every feature of legislation; light that can penetrate every recess or corner in which any intrigue might hide; light that will open to view the innermost chambers of government,” and on and on for one hundred twenty words before rediscovering the dreaded punctuation mark, the period.3


All quite earnest, as liberals are known to be. And the sermon tells us that progressives would be appalled if, say, an out-of-control EPA administrator, who also ordered records being sought by the public destroyed, demanded creation of a secret, “secondary” email account despite insisting she never really used her computer anyway (when asked about having her hard drive be wiped clean, oddly, and in violation of a court order). About this secret account, an agency document I obtained in 2012 states, “Few EPA staff members, usually only high-level senior staff, even know that these accounts exist. Therefore, responsibility for identifying, printing and submitting records for filing in accordance with EPA records schedules falls to the Administrator.” This document openly acknowledges that not even the office that created the account for the administrator knows whether she—or the current administrator, running similarly amok if not more so—has turned over emails from them that are responsive to freedom of information requests.


Surely that sort of thing would be an enormous affront to liberal principles? As you’ll read, the answer is that it depends on whom we’re speaking about, and what end or which master the secrecy or transparency is intended to serve. That is what dictates the righteousness or outrageousness of an act.


This is not a complete surprise, particularly given the admissions by liberal activists and interest groups of such situational principles. For example, they would protest the Obama administration more if only it weren’t the Obama administration.4 So, for liberals, disclosure is no longer necessarily a good idea, if it threatens the liberal enterprise (government, academia); it is, however, worthy indeed when useful to find any cudgel against private parties opposing said liberal enterprises.


The perversion of the law is now institutionalized. President Obama has installed political appointees into the machinery designed to provide the public with information it is owed. Through them the administration stonewalls requests for information from perceived enemies while providing immediate turnaround to friends; strategically abuses the law by attending to languishing requests once the release becomes politically beneficial to them; and even promiscuously leaks classified information from the highest political levels in efforts to bolster Obama’s electoral standing while conducting the most aggressive prosecution campaign against whistleblowers and leakers in the country’s history (and that’s according to fellow liberals).


Then there is the matter of their dirty laundry, and the often extreme ploys to impose Obama’s agenda, including through the bureaucracy. About this, I have found scandalous cronyism and internal admissions of damaging truths that are denied publicly. Their efforts to avoid scrutiny range from awkward use of code names for high-profile political appointees to using “cutouts,” or intermediaries, to frustrate information requests. I have also uncovered widespread use by activist employees of the federal government—both career and political appointees—of private means to conduct official business: unofficial computers, off-site servers, and private email accounts that, like those secret email addresses created to keep correspondence from being seen, all were presumably free from prying taxpayer eyes and record-retention systems. It will require a fierce battle in court to obtain access to records always under the exclusive control of the employee choosing to conduct business away from official channels, and these are most likely being regularly purged.


Transparency in government can be as entertaining as it is illuminating, if sadly so. My first indication of this came when I used the Freedom of Information Act (FOIA) to elicit an admission by the Clinton-Gore administration that no, they never considered using emergency authority to impose a certain regulation despite hysterically claiming it would immediately save tens of thousands of American lives . . . each year! As I delicately reminded them, this is the same emergency authority invoked for seemingly lesser crises, like sparing a handful of sea turtles.5 So . . .


By their own terms, then, with forty-plus Americans dropping dead each and every day and the time it would take to hash things out in boring old Federal Register notice-and-comment proceedings, this cruel decision to treat the unprecedented public health crisis like just another rule-making sentenced as many as thirty thousand citizens to premature, avoidable death.


But, as they plainly agreed, not really. What was really going on was that this was a particularly expensive and controversial regulation—at the time, expected to be “perhaps most costly regulations the EPA has ever promulgated”6 and about which internal documents revealed grave administration concerns not acknowledged to the public.7 Their “no records” response to me proved the claims to be alarmist rhetoric of the worst variety, nothing more than cynical politics, trying to scare the public into sympathy for the costly scheme while framing opposition as heartless. (The ruse so outrageously exposed bureaucratic abuses, it led to a law requiring that certain claims by the government at least meet a minimum threshold for quality, the Information Quality Act.)


FOIA proved useful to my policy work as years, issues, and political administrations came and went. After some wrangling, one particularly productive FOIA request to the Obama Treasury Department in 2009 unearthed internal documents laying out the true plan for the “cap-and-trade” scheme, to raise up to $400 billion per year, an enormous, job-killing cost denied by the plan’s supporters. An open-minded writer with CBSNews.com reviewed the material, analyzed it on his own, grilled me about my take, and wrote a pair of devastating columns. These caused terrific liberal outrage and surely helped lead to that scheme’s death in the Democrat-controlled Senate, and an electoral body count among those who voted for it in the House of Representatives.8


Then there are the smaller fry, if still often highly instructive. In 2012 I obtained an email sent to the Department of Energy political appointee in charge of renewable energy from her close pal the managing director of Solyndra’s outside political consulting firm. Just a note to let her know he was “at [the] poolside bar at Caesars having a drink” with her “Senior Advisor” (a twenty-something poli sci grad, which might explain a lot about these “green jobs” disasters except, as further information requests revealed, it was more cronyism than lack of experience or understanding driving the boondoggles). Right about then, back in Washington, President Obama’s political team was leaning on colleagues in government to get a campaign bundler’s company—Solyndra—a historically wasteful loan guarantee, soon to be predictably squandered.9


Raise a glass in return to toast this insight into how our dollars get spent, if a year late and a half-billion dollars short. Other emails showed the same DOE political appointee in charge of “green energy,” assistant secretary Cathy Zoi, bantering as close confidants do with yet a different partner in Solyndra’s political firm, Mike Feldman. One thread discussed dinner at her house that weekend, if he could make it, which promised to be a blast as “a couple of other fun political animals will be there.”10 Other Zoi emails showed her enlisting the same firm, apparently pro bono (although that would seem to be a legal no-no),11 to help pull together materials she wanted to consider when developing DOE’s campaign, pushing the same agenda but from the inside.


But, no, that whole Solyndra and “green stimulus” boondoggle and the cronies who made out at the taxpayer’s expense,12 that money was “invested” on the merits.


These emails discussing drinks and dinner parties were originally withheld in full by the administration, with no legal basis and precisely the sort of defensive crouch that President Obama so loudly insisted would not occur on his watch, crowing upon his inauguration that “[t]he Government should not keep information confidential merely because public officials might be embarrassed by disclosure, because errors and failures might be revealed, or because of speculative or abstract fears. Nondisclosure should never be based on an effort to protect the personal interests of Government officials at the expense of those they are supposed to serve.”13


In truth, despite all of the promises and boasts, this presidential directive merely reflects long-standing policy on information dissemination and access, and is routinely ignored.


With the current administration, risibly self-congratulating as the most transparent in history, we now know to ask sooner than we did with Solyndra, even if by the time that scandal broke I had already used information requests to expose the basic but thorough corruption of Obama’s “green energy” operation. For example, another of my FOIA requests to the Department of Energy led to a treasure trove of emails exposing what Investor’s Business Daily called “The Big Wind Cover-Up.” This also uncovered the collaborative effort to smear the Spanish “green jobs” economics professor and his team’s work documenting the true disaster of liberal plans to reorganize America’s economy as “the clean energy economy.” FOIA allowed me to chase down the genesis of this panic-driven attempt at discrediting people viewed as political opponents; this instance confirmed aggressive violations of Barack Obama’s promises of transparency and to banish lobbyists from insider roles in the policy process.


But documents pried out of the administration also let slip revealing details of how this defense of a “renewables” industry that Solyndra later made famous was coordinated with the windmill lobby and left-wing pressure groups. These included George Soros’s project, the Center for American Progress (CAP), using the industrial wind lobby as the go-between in anticipation of DOE claiming, for example, to Congress that it “had no direct contact with” CAP or another pressure group to which the windmill lobbyists served as DOE’s “cutout” contact. Investor’s Business Daily described these records as being as substantively explosive as the previously described “Climategate” leak in 2009 of emails and computer code, because it showed senior Obama political appointees doing the bidding for industries that were propped up in the name of an anti-energy ideology and crony capitalism, joined with the assault on abundant domestic energy sources that work and are therefore also disfavored for ideological reasons.


So, the FOI Act, properly implemented, provides a useful tool. It enabled me to obtain emails from a career activist federal employee working with outside liberal ideologues to lobby and pressure the George W. Bush administration to come around more to their way of thinking. The law allowed me to out an activist running a third-party website supporting Obama policies from a taxpayer-funded office, on taxpayer time and without having obtained ethics clearance to do so. Then there were the other, career employees dedicated to advancing Obama’s ideological agenda, neutered by FOIA revelations from being useful future witnesses before Congress or courts as supposed unbiased authorities, or who simply found themselves spending more time with their families and pursuing other interests, after exposure of what they were all up to on the taxpayer’s time.


Of course, FOI laws are equal opportunity vehicles, notwithstanding the faddish claim that certain bad people like me shouldn’t be allowed to use them anymore. Texas’s FOI law enabled me to affirm that there was a reason presidential candidate Newt Gingrich was less than convincing when telling an Iowa voter about a chapter in his upcoming book to be written by a global warming alarmist, “That’s not going to be in the book. We didn’t know that they were doing that and we told them to kill it.” In fact, an email that appeared to be the final correspondence between Newt’s coauthor and the public-university academic and activist before that revelation and denial confirmed plans for her chapter’s inclusion.14


These are reasons why transparency laws are tools that liberals believe have outlived their usefulness and demand “reform” of, now that they can only cause unwanted problems for the institutions subject to these requirements.15 You will read how FOI laws are subverted in the meantime, as they take matters into their own hands. There are tactics you should expect to confront in order to navigate your government to find out what we deserve to know. (Activists in career government positions and academia also regularly use these same moves.)


This book relates my own experience and the experience of others with this campaign to deny access to information about the activities of government, to bar access for those people viewed as a threat to what one character repeatedly called “the cause,” just one of many causes liberals use government and academia to advance. I relate these experiences to expose how liberals are trying to stop us from seeing what else they are up to, and how to take them on.


Chapters one through ten detail these tactics and how they are being more aggressively abused in the age of Obama. It assumes a basic understanding of freedom of information laws as transparency statutes guaranteeing the taxpayer the right to inspect public records reflecting how the government conducts its business, with limited exceptions and a presumption of honest implementation by employees charged with providing this information.


I then return to the statute’s governing principles and its nuts and bolts, providing background information and a road map for you to hold your government and the activists within it accountable as they test or even ignore the limits of the many vague, sweeping grants of power provided by Congress. This offers the basic framework for dealing with the hurdles placed in your path, and lets you in on the tricks of their trade.


Liberals have come to despise the requirement of transparency and you must now press the truth upon them that, if they want taxpayer money, there are indeed strings that come with it, principal among them being transparency and thereby (presumably) accountability. If not, the solution is to find another job, or live off other money. It is not to undermine the public’s right to open government and transparent use of our tax dollars.


What you read should disappoint you about your government and occasionally infuriate you. My hope is that it motivates and energizes you to enter the fray and take effective action yourself to pull threads, find and then follow trails of bread crumbs, work around or plow through obstacles, and become someone your government begins to treat with respect.


Transparency is a condition of living off the taxpayer as well as a necessary condition for liberty. If liberals succeed in undermining it, they will be unencumbered in using the money and authority afforded them by our laws, as grants from us. And we will wake up one day to realize we are far less free.


Use this tool, and your freedom of obtaining information, or risk losing it. As you will read, taking this right away from you is a liberal priority.





2.



A Life of FOI “Crime”


Over the course of three presidential administrations I have used freedom of information laws scores, if not hundreds, of times to seek information from federal offices and the states. Some requests were simple and some resembled litigation discovery; some have been handled promptly while some agencies have forced me to sue them.


I began using these laws after, and in great part inspired by, an eye-opening stint in 1997, after I left my law firm to become director of federal government relations for a little energy company out of Houston. I was gone from the company within weeks, but it found itself in the news a few years later and its very name, Enron, became a cultural metaphor in 2001. The reasons behind this were not unrelated to the reasons why my fling with them was as brief as it was, management not appreciating indelicate objections to their new, great big idea to design, but not so much “earn,” a fortune thanks to favors from friends in political office.


That big idea was the “global warming” industry—known in other quarters, as explained momentarily, as “the cause”—cooked up and deliberately constructed to reward Enron and other founding fathers, such as BP, for having purchased uneconomic properties like windmills and solar panels on the cheap (being, after all, uneconomic). Obama pal Jeffrey Immelt’s GE Wind, for example, was previously Enron Wind. Enron’s large solar venture became BP’s after the . . . unpleasantness down in Houston, though BP soon enough moved “beyond solar” after the failure of Obama’s cap-and-trade legislation. The plan was for these companies to underwrite the desires and campaigns of politicians and pressure groups sharing a pro-statist agenda of central control and managed scarcity. You might know it from its current popularity as “cronyism.”


This agenda was truncated as “cap-and-trade” until the liberals’ aforementioned debacle with that in 2010, which cost many lawmakers their jobs for having voted to wipe out the jobs of so many others in the name of environmentally meaningless but economically depressing dogma. It was restyled as “the clean energy economy,” a poll-tested rebranding1 that provides insight into President Obama’s repeatedly stated vow to “finally make clean energy the profitable kind of energy in America.” So I began poking around the federal government on behalf of various pro-market, pro-environment groups (those recognizing that wealthier is healthier, and cleaner).


I discuss this later in the context of Obama’s own series of Enrons demanding scrutiny, including Solyndra, which actually stood on the shoulders of such earlier rent-seeking giants. The whole enterprise always reminded me of an old Far Side cartoon in which two spiders admire a web they’ve spun at the bottom of a playground slide, one telling the other, “If we pull this off, we’ll eat like kings.” Specifically, after enacting their scheme Enron and the others would frolic in a gusher of revenues from artificial markets and wealth transfers, all at the expense of the unsuspecting taxpayer and electricity ratepayer. And the overall economy.


This sort of scheming stunned me at the time, though I came to learn just how widespread these Baptist-and-Bootlegger coalitions—and the practice of helping whip up crises and, by chance, solutions promising “rents”—were in Washington and state capitals. Also, certain internal Enron documents were later passed to me elaborating on Enron’s close relationship with the Clinton-Gore administration to jointly promote the agenda—which included an Oval Office meeting with the president and vice president on August 4, 1997, at which Enron CEO Ken Lay advised them (successfully) to ignore the unanimous Senate instruction under the Constitution’s “advice and consent” clause, and agree to the Kyoto Protocol anyway.2


The media never bothered or even seemed to care to get basic facts remotely correct about an issue over which they were nonetheless excitedly activist. They loved the political “narrative,” chose a side immediately, and repeated the dogma. For example, Bill Clinton acted further on Enron’s wishes, even signing the Kyoto treaty in November 1998, which did not stop the press from agitatedly, absurdly excoriating George W. Bush for refusing to do so in 2001 (which he couldn’t), a supposed favor for his energy cronies at Enron (who practically invented the blasted thing). That’s how badly out of touch the media were, with no interest in actually reporting the news as opposed to repeating a political line or otherwise engaging in political activism.


This left a void, which I sought to help fill. My first freedom of information requests began by probing further into the agenda and the relationships. I inquired after records discussing the scientific, economic, and political angles, moving to a range of issues and seeking the deliberations in agencies throughout government about the relationships, the costs, and the agendas of those in government.


All of this led to my sitting in 2010 in a local courtroom where an admission by one of the lawyers set in motion a chain of events, including appalling revelations about the behavior of public servants, more courtrooms, silly fulminations about “abuse” of FOIA laws, and an Obama agency head calling my requests for public information “criminal.” It seems that in that particular case, as with many others, there is information that you paid for, that you are entitled to, held by institutions working to cost you much, much more, that liberals simply do not want you to see.


•   •   •


It was muggy, a typical August afternoon in central Virginia as the sparse crowd filtered into the historic courthouse that is home to the Albemarle County Circuit Court. We came to observe a hearing, the first public installment in the very local contribution to an international scandal that was playing out in this company town, where the University of Virginia is the company.


Charlottesville, Virginia, is much like university towns all over America—politically “progressive” and prone to taking its progressivism dreadfully seriously. It differs possibly by degree with “Dear Old UVa” (as it is known in the school’s alma mater, “The Good Ole Song”), and its attendants, who are possessed of a singularly elevated self-importance. After all, as its lawyers and supporters would note at odd intervals, Thomas Jefferson founded the school.3 Therefore, went the implication, however absurd the university’s words or deeds, Mr. Jefferson would have wanted it this way. As to the matter at hand, if the school didn’t find certain allegations and an awful lot of incriminating evidence worth investigating on its own, well, that should be good enough. (Wait until you read why they opted against this.)


It wasn’t good enough for everyone. The day’s event was oral argument in a case styled as The Rectors and Visitors of the University of Virginia v. Cuccinelli. The university filed this action, on its “home court,” to quash a civil investigative demand—essentially, a pre-investigation subpoena—by the commonwealth’s attorney general, Ken Cuccinelli.


Cuccinelli sought certain records he believed to be in the possession of the university, known as one of the nation’s finest academic institutions and one that takes particular pride in its honor code for students, underpinned by principles of trust and self-policing coupled with strict demands of integrity. This pride often seemed misplaced as the university extended the depths to which it would burrow to keep secret a cache of taxpayer-funded documents that would shed light on “the worst scientific scandal of our generation,”4 centered in great part at UVa. Clearly, the administration and faculty did not choose to hold themselves to the same expectations. This public university would fight at all costs to keep further evidence of scandal that had occurred on their watch from the public.


That scandal came from the 2009 “Climategate” release by an anonymous leaker of one thousand emails, some computer code, and annotations to that code all subject to at least one and often several freedom of information laws, requests for which were being stonewalled.5 They showed a deliberate and organized effort, at the highest levels of taxpayer-funded academia and research institutions on at least two continents, to promote a supposed scientific basis for what one of the saga’s protagonists (Michael Mann, teaching at UVa from 1999 until 2005, and then Penn State) called “the cause” in these emails.6 The methods: pressuring journals to avoid publishing “not helpful” research papers; organizing campaigns against perceived enemies, thereby violating the freedom of those who dared challenge the cause to publish ideas or findings without fear of retribution (“academic freedom”); and subverting statutes designed to provide taxpayers access to taxpayer-funded records.


This “cause” was the imposition of an agenda of spending, prohibition, and regulation embraced and feverishly demanded by a broad coalition of “global governance” enthusiasts, businesses, and academic and scientific institutions. By way of ever more politically directed riches, and elevation in the economic and societal hierarchy of certain academics and industries, the cause’s promoters would fulfill a long wish list of the international political left and the crony capitalists aiding the agenda’s political component. Although this particular manifestation of “the cause” was pitched as a means of remedying “global warming” or (alternately) the “climate crisis,” its demands revealed it to be nothing more than the latest rhetorical disguise to market an otherwise unappealing utopian agenda of control, wealth transfers, and artificial scarcity sold as liberty, equality, and plenty.


Sure, the odd “useful idiot” from elsewhere on the political spectrum embraced “the cause”: unable to resist the lure of handing out its goodies to favored, politically helpful constituencies, encouraged by the career boost that can come from showing just how caring and sophisticated he is (or cowed by the threat of the noise machine if he didn’t go along).


Cuccinelli gives a different impression, one of being the kind who is instead drawn to the sound of such conflicts. Given that taxpayer funds underwrote the scandalous behavior revealed by the leaked materials, he invoked an antifraud statute to see the rest of the related documents that might be sitting on UVa computers.


Although the Virginia Fraud Against Taxpayers Act had passed unanimously in both chambers of the commonwealth’s legislature just a few years before, suddenly the establishment found the law an outrage and began clucking about necessary exemptions for certain kinds of people, which had not previously occurred to them and clearly had not struck the legislature as worthwhile. But then, as was soon obvious, laws protecting the taxpayer from abuses were meant to be applied to other people. And so the university called on the courts to protect it from the tyranny of taxpayer scrutiny.


Cannons outside the courthouse symbolically stood guard to this forum for obtaining justice, while inside three parties all claimed to represent the public. The retired judge called in to hear the case was no stranger to the university, whose law school now served as his employer and for years employed his wife in the very department whose actions were at the core of the case. He prominently looked down in black robe upon counsel for the attorney general and the flagship state university. All very solemn.


Then, not long into the proceeding, I was startled to hear an acknowledgment casually placed into the record. Apparently, the University of Virginia did in fact possess a cache of email traffic between the former UVa faculty member and central player in the scientific scandal, Mann, providing further context and discussion of that which had been leaked. This was undoubtedly great news all around, as Mann et al. had implausibly insisted that the leaked documents were “out of context,” even though they were released with entire email threads attached, without editing or otherwise amended. Here, at last, was the missing context.


However, this breakthrough gave rise to another, somewhat sticky aspect of the matter: the University of Virginia had told a completely different story to members of the public seeking the information under a different law, the state’s Freedom of Information Act. It was after a law enforcement officer asked the same question that they provided this different answer. I was to learn that this was not an isolated example of that progression of denying the existence of records to nosy members of the public, only to later inform authorities of one sort or another that, upon further consideration, the public institution indeed did have those records after all.


I turned in surprise to a gentleman seated next to me, a professorial scientist, former U.S. Public Health Service surgeon, electrical engineer, and all-around thorn in the side of the statists in Virginia named Dr. Charles Battig. We both flashed expressions to the effect of How about that? A copy of the trial transcript, promptly obtained, affirmed that UVa had indeed acknowledged to the attorney general that it possessed the records it had claimed to have destroyed. Finally we could put to rest all of the terrible doubt that the supposedly out-of-context but nonetheless deeply troubling emails had raised in the minds of the public and their policymakers!


With a colleague of mine, a lawyer and PhD environmental scientist named David Schnare, and a lawmaker to whom the university had told its no-longer-operative story, through the American Tradition Institute (ATI) I then submitted what was up to that moment viewed everywhere as an unremarkable thing—a Freedom of Information Act request. We reiterated the lawmaker’s call for the university to release these same records the attorney general had requested, which effort already had been successful by revealing the university did in fact possess them after locating a computer server holding the controversial material, according to their revised position. They had missed this during the diligent search performed for mere citizens.


The university revised an earlier position to state that only certain academics’ records were destroyed upon their departure from the school (even if it turned out these actually still existed). This tweak emerged after a group very different from ours sought the records of a less politically correct academic who by chance had left the same department, former state climatologist Patrick Michaels, chased out of the position for his scientific views. The school had no problem with this.


However, when it came to the very-PC Mann, who had also left the same department and was a star activist in a fashionable “cause,” the university made clear it would fight at all costs to withhold his records. UVa treated us with the same disdainful practices they used with the attorney general,7 indicating they had no interest in producing these particular records that apparently had to be kept more secret than, say, records of other former faculty, or other faculty elsewhere at Virginia public universities, which requests had received very different responses.8


UVa had decided to stonewall these two requests for Mann’s records, in my case taking every possible delay allowed for in the statute, implausibly misreading the request—causing further delay and so as to justify their demand for a spectacular fee of tens of thousands of dollars to hunt for records on a computer we specifically identified and they had acknowledged having already located. Why, we would have to search an entire, decentralized campus record-keeping system! Unless they simply looked where we directed them. After we surprised them by agreeing to pay their subsequent, reduced search fee of mere thousands of dollars, they found other ploys to keep the publicly owned records secret. It was clear then, and is ever more clear now, that at no time during these hijinks did the University of Virginia ever intend to produce the requested records.


So, after several months, we decided enough was enough was enough. We filed suit.


That is when the furor really began. And it came from far beyond the Albemarle County line. It revealed that our elites believe that transparency laws were drafted by them, for them, and that the wrong people using these laws constitutes “harassment,” is “abusive,” and must be stopped.


•   •   •


Everything is politicized to those for whom everything is about government, which is to say power—the authority to control, the desire to dictate to others.


Peggy Noonan and George Will made this point in columns published on the same day, mourning the passing of two different champions of liberty. Will noted, “[S]ince the 1960s, liberalism has been concerned with who thinks what, who acts when, who lives where and who feels how.”9 Noonan wrote of the left, “Because they seek to harness government and the law in pursuit of what they see as just and desirable ends, everything becomes a political fight.”10


So today we battle a state “acknowledging no limit to its scope and responding to clamorous factions that proliferate because of its hyperactivity,” that is “no longer constrained by either the old constitutional understanding of its limits or by the old stigma against deficit spending.”11 Our weapons in this battle are few, but the greatest of them is an informed electorate. As citizen journalists fill the void left by the establishment press’s migration firmly into the left’s political sphere, now more than ever we require the guarantee of transparent government offered by federal and state freedom of information acts.


But transparency poses a political threat to those in power so they politicize it. The liberals now control the institutions they previously demanded be open to public scrutiny, using the institutions to impose their values and their isms, their peculiar faiths, on us all. The bureaucracy had long resisted transparency, but now, under President Barack Obama, appointees and career activists working in government at all levels fear and loathe FOIA for very good reason. The same reason you need to join the fight and begin poking around. The bureaucratic, political, and academic left have embarked on a systematic push to diminish our ability to peer behind the curtain and see their work to “fundamentally transform America.”


Their leader and his administration expended great effort proclaiming theirs was “the most transparent administration in history.” Meanwhile, they ran so hard and so fast in the opposite direction that even some left-wing watchdog groups complained that Obama’s team made the hated, supposedly secretive Bush administration look good on this account.


Like left-wing academics, the Obama administration has deliberately politicized the FOIA process just as it has everything else, ignoring politically unnerving requests outright, erecting obstacles by imposing fee barriers, and delaying production of records regarding their many scandals until the spin can be prepared and sold through friendly media outlets. They employ tricks to ensure that your request will turn up nothing and, if it does, that the records are withheld. Friends get what they need and “enemies,” as President Obama famously labeled some universe that apparently consists of those who oppose his agenda, are stymied.


Yet the contempt for transparency of their machinations extends even further.


•   •   •


On a November afternoon in 2011, President Obama’s administrator of the Environmental Protection Agency (EPA), Lisa Jackson, made a startling assertion at the University of California’s Berkeley Law school:


One of the things that drives me nuts are . . . you know . . . we have scientists being sued, we have climate scientists who are being persecuted, prosecuted, through persecuted [sic] by prosecution, by doing, for doing their job. I think that’s, I think that’s criminal.12


Jackson’s overwrought rhetoric about persecuting scientists was obviously directed in whole or in part at our FOIA request for those records from the University of Virginia, in the news at the time due to other outbursts by media and academic elites.


Though typical of the bilious outrage about my and others’ requests for public information—and by no means restricted to their environmental agenda but extending to their various mis- and malfeasances—this was the first instance exposing such fury from a high government official. Jackson sought to instigate lawyers and apprentices, for some purpose, by declaring the pursuit of public records “criminal.”


Her mutterings were also somewhat incoherent: the only “climate scientist being sued” was one who had been singled out for his condemnation of Jackson’s activist allies, saying one particularly notorious character “should be in the State Pen, not Penn State.” Retired and without a visible support structure to help with his defense, Dr. Tim Ball appears to have been targeted by champions of “the cause” as someone more likely to be broken and made an example of for those thinking about fighting back. The plaintiff in that case was the very same former UVa professor Michael Mann. Ball nonetheless is admirably fighting back, at great personal cost.


Although this particular “cause” Jackson erratically chimed in to support is just one leading vehicle for a larger agenda, liberals view challenge of any sort to their agenda more as a threat than part of a healthy process. The New York Times’ Thomas Friedman complains that we know too much now about what our political class is up to, now that “the Internet, the blogosphere and C-SPAN’s coverage of the workings of the House and Senate have made every lawmaker more transparent,”13 such that, darnit, they aren’t able to do as much as they’d like. Particularly galling to Friedman and company is that part about transparency “making back-room deals by lawmakers less possible.” This was echoed in similar quarters,14 forgetting that Obama ran against backroom deals he still finagled anyway15—only Friedman, it seems, forgot the promise to broadcast negotiations on the same C-SPAN he now finds so corrosive—but which Obama also now desperately needs more of in order to become that most transparent president ever or something.


When Friedman finds that institutions of our democracy are getting in the way of his team’s big plans, he pines for an enlightened totalitarianism, just for a short while, to allow liberals to make the right things happen16—if it need be longer, why, you’ll be among the first to know. The celebrated columnist is merely saying what his kind are thinking.


They’re doing more than thinking it now that some of us have put their pet projects and the “cause” at risk. As with any inconvenience to their utopian engineering it must be struck back at with vengeance. Their behavior and words also betray their fear.


They are hiding things, things that we paid for, and for which we are intended to pay more dearly if they succeed. They best articulate what they’re up to among themselves and in their own words. When these words are committed to writing using resources we provided, we are owed them. We increasingly have to fight much harder to obtain them.


Scrutiny is anathema to this movement, to the entire project of using taxpayer-funded enterprises to create ever more costly and intrusive ones.


But it was they who created laws ensuring that government comes with the “strings” of openness and scrutiny. Now that government is their institution, it’s no fair peeking. Liberals sneer at the prospect of those who do not share their motives accessing the same rights they regularly exercise.17


And they assail those who try. Think through this worldview proudly broadcast by Jackson. Consider the implications of this mind-set, in the hands of those placed in positions of authority. When Freedom of Information Act requests are criminal, only criminals will make them. Is this over-egging the rhetorical pudding? Not if you take them at their word, and by their deeds.


They really do view a demand by the wrong kind of taxpayer for information he paid for, revealing and explaining transformative policy agendas, to be the same as or worse than a crime. Jackson did not misspeak.


As you will read, to our political, media, and academic elites, any means necessary are acceptable for their movement, but you are not supposed to ask for information about them.


If you do, they don’t want you to know how to do so effectively, limiting their avenues for escape. They have developed tradecraft to frustrate your presumptuous, illegitimate desire for information about what they’re up to. If you catch on to them, they ever more flagrantly violate the laws in order to avoid producing.


They hope you never consider the ways to avoid or counter their tactics, which were honed over time and designed to frustrate your desire to learn what your government is up to.


I hope you do.


You have a right to transparency. Use it or lose it.





3.



Transparency for Me, but Not for Thee


The ACLU does it. Big Labor does it. Environmentalist pressure groups do it. The New York Times and Washington Post love doing it, most of all. Indeed, the Society of Professional Journalists embraces it as “the cornerstone of openness.”1


Each of them argue that doing it is fundamental to their rights as Americans, and essential to liberty. The United States Supreme Court agrees.


And yet, I’m not supposed to do it. Nor are people like me. If you’re reading this, you probably shouldn’t be doing it, either. And the more I have done it during this “most transparent administration in history,” the more cynically and furiously the establishment fought back to keep “it” for themselves.


This forbidden activity? Asking for records to which we all are entitled by law and that reveal “what your government is up to,” to “shed light on an agency’s performance of its statutory duties.”2


Those are the words of the Supreme Court assessing a law enacted to impose sunshine on an ever-expanding government, a statute intended to ensure the rule of law, with just and equal treatment for individuals by the collection of institutions captured by the ruling class as vehicles to serve their own ends. This statute, the federal Freedom of Information Act, or FOIA, was adopted in 1965 in order to overcome an earlier such law defanged by institutional resistance to transparency. That was Section 3 of the 1946 Administrative Procedure Act (APA), which the Court, in its first case reviewing FOIA’s reach, noted “was generally recognized as falling far short of its disclosure goals and came to be looked upon more as a withholding statute than a disclosure statute.”3 State FOI laws soon abounded, further codifying the guarantee that taxpayers may request and receive government records in a timely and thorough manner.


FOIA was followed in 1976 at the federal level by the Sunshine Act, also replicated throughout the states. In 1978 Congress adopted the Presidential Records Act (PRA), requiring among other things that a president and vice president properly create and maintain records, and allowing for public access to presidential records through FOIA beginning some years after the end of the particular administration, all on the grounds that ownership of these records does not rest with the officeholder, but with the public.4 You may recall how “President Barack Obama negotiated a compromise at the start of his term allowing him to use a private BlackBerry for personal and official business—provided that some messages would go to the National Archives at the end of his term.”5 The dispute was the result of Obama resisting PRA’s requirements.


The broader federal government must similarly retain and preserve the record of its ministrations, under the Federal Records Act.6


Liberals reveled in transparency. But now it is causing them a great big headache.


Controlling the institutions subject to these requirements, the critical levers of power to reorganize society to their liking, they no longer get the joke. Lately, as with the left’s views on other aspects or institutions of democracy, transparency has become inconvenient. The stupid masses don’t want what the left’s selling, and they are resisting. Some are even asking questions.


Generally frustrated at the hurdles that democracy and open society throw in their path to Utopia, liberals are increasingly angered by our making use of this law to scrutinize them and their noisy constituencies, well fed at the trough of taxpayer dough but no longer willing to accept this condition of bellying up to it.


Now they mewl about freedom of information being misused, that it has apparently outlived its usefulness; by their deeds they escalate old-school steps to block access to information while innovating newer ones. They are pulling out all stops to ensure that the madness—as they see certain people exercising privileges apparently reserved for preferred classes—cannot continue.


Sure, their continued use of FOI laws to obtain information the taxpayer paid for makes them “watchdogs,” pursuers of “good government,” accountability, and the public’s “right to know.” In fact, they even do precisely what they claim to abhor (when I do it), “harassing researchers” with requests for information of academics identical to my own. Our use of the law constitutes “targeting” and “attacking” selfless public servants; we are said to be not only engaging in “harassment” but also “abusing” the law.


The Society of Professional Journalists’ Freedom of Information Committee to this day touts on its website a 1996 homage to the FOI law, which many of their ilk view as principally a journalist’s tool to assist in their role as public watchdog. “FOIA: It’s always there: Debated, disliked, sometimes scorned, it remains the cornerstone of openness.”7 In it, former SPJ president Paul McMasters trumpets that, “[c]omplaints aside, the FOIA has compelled federal agencies to yield millions of documents relating to government operations and performance. Every week, a news organization, scholar or public-interest group somewhere reports information of significance to public health or safety or good governance—based on material gleaned from FOIA requests.”8


The Associated Press somewhat more narrowly “encourage[s] all news organizations to fight for freedom of information.”9 And fight like hell, they do, when it involves, say, Sarah Palin’s email. Which apparently was “of significance to public health or safety or good governance.” When we seek information on the activities of a few taxpayer-supported sacred cows, well, that’s different.


This emerging idea that the unwashed should leave the role of public watchdog to the press, as they know what’s good for us, is of a piece with Dan Rather’s famous comment captured for posterity, “I understand keeping secrets from the viewer, I don’t understand keeping secrets from me.”10


But FOI laws are not merely tools for some people to go after certain other people, the wrong kind of other people, as seems to be the fashionable view. These laws acknowledge the necessity of publicly scrutinizing the machinations of the state’s rapid expansion—in size, cost, and scope, which is profoundly greater today than at the time of FOIA’s enactment. Government continues to move further away from the governed, with power concentrating in Washington at a pace rarely approached before in our history. Rightly or wrongly, government is at the same time increasingly viewed as unresponsive, and even out of control.


This perception is a dangerous one, as there is great moral hazard in the public losing confidence in the laws, the lawmakers, and those who are charged with executing these authorities. Widespread use and evenhanded application of FOIA to enable citizen watchdogs and citizen journalism are therefore as important as ever, if not more so.


Coincidentally, liberals now demand that it’s time to stop the transparency train—they want to get off.


“Change”: The Liberals Lose Their Love for Transparency


Liberals’ concerns about transparency, abandoning their history as originators of transparency laws, are truly newfound. Academics, bureaucrats, and ideologues watched in silence in recent years as a group with which they plainly sympathize, Greenpeace, not only was outed for its information-gathering practices of stealing the trash of those with whom it disagrees—such as me, and a White House aide during the George W. Bush administration named Philip Cooney—but also as it serially requested records of academic scientists and researchers, including their emails, under state and federal FOI laws. Not one peep of discomfort issued. No threat to research was alluded to, nor was there any keening of how this signaled the death of science, or the republic. No cries of violating some sacrosanct if elusive right to “academic freedom” residing somewhere in the emanations and penumbrae of our Constitution’s First Amendment.


Then they suddenly hit the roof when I submitted a request just like Greenpeace’s—it’s not like I stooped to cart off the academics’ garbage, although Greenpeace showed some real cheek by suing others for allegedly taking theirs11 (liberals like their hypocrisy ostentatious). In fact, my requests for information that have drawn the most fire from this noise machine, the ones prompting cries for unequal rights of access to public information and charges of harassment and threatening our national fabric, were those that simply replicated requests made by the left—who then froth at the unfairness of it all. They really don’t like us working their corner, so righteously occupied.


Soon after my audacious replication of the left’s move, two other groups initiated similar pursuits of activist state-employee academics. These were filed in Michigan and, of course, Wisconsin, ground zero of the left’s effort to protect the governing class from the tyranny of the governed. Both sought records shedding light on how activist faculty used their taxpayer-funded positions for political, nonacademic purposes (not that taxpayers need a reason under these laws to request records: we do not).


By their howling, these recipients of the FOIA requests and their enablers equated the looming end of their world—comfortable taxpayer-funded perches to advance ideological agendas and more wealth transfer, free from any reasonable measure of scrutiny, accountability, or responsibility—with the end of the world.


They unleashed an orchestrated if painfully insincere symphony of outrage. Faculties rose up, cowing administrations into raising and spending hundreds of thousands of dollars to fight the very transparency to which the faculty agreed as a condition of their cushy public jobs, apparently only so long as it didn’t inconvenience them. Media friends were engaged to assist with the outcry. It was time to change the rules of the game, retroactively, which also meant retroactively changing the terms of their employment and the larger compact with the taxpayer.


A sudden urgency dawned on them—the laws must be changed! In the near term this required the courts to helpfully interpret them, to afford liberals transparency for me, but not for thee. However, the laws as written beg to differ, making it difficult, though of course not impossible, to end the matter there. Legislatures have concluded that we have a right to see what our government is up to. No matter who you are, whether a felon, global warming skeptic, or even, gasp, a Tea Partier. Freedom of information laws are one of the average citizen’s best tools as government and its sprawling institutions, including publicly funded academia, assert and exaggerate various threats, which, they assure us, require more government (and more academia).


And so the bureaucracy and the ideologues have developed routines to frustrate these pursuits by certain of us, until such time as they are able to negate FOI laws’ utility. Subsequent chapters illustrate how these are employed, and how to avoid or counter them. But we see them employed to treat similarly situated requesters differently, for no apparent reason other than the requesters’ views. Or, as enablers of this outrage admit in their more candid moments, because one’s “objective” is different than theirs.12


My particular request using the Virginia Freedom of Information Act so angered the chattering, statist class that the Washington Post dedicated its Memorial Day 2010 editorial—“Harassing climate-change researchers”—to it.13 More specifically, to me. Acknowledging that of course they like and indeed avail themselves of transparency laws as much as the next guy, this leading mouthpiece of the political left cited its distaste for the title of one of my books as evidence that my use of such provisions, to expose their pet projects and scandals, was abusive.


This is the same Washington Post, incidentally, that hailed President Obama14 and his administration’s promiscuously phony posturing about ringing in an age of oh-so-transparent government15 only to have precious little to say about exposure of his administration as having trampled all over its own promises, so rapturously received.


Reaffirming the selective view of transparency further, the same Post claiming that request for public information is “harassment” soon demanded complete disclosure of any and all privately held information they could mine to damage those it doesn’t like. Like Mitt Romney, about whom they parroted a campaign theme then being rolled out by Team Obama16 by penning a sneering editorial titled “Mr. Romney’s Secret Life: The public has a right to know what is on his tax returns and who is raising money for him” (online version: “Mitt Romney’s secrets”17). It opened on the rather self-unaware note, “Mitt Romney’s contemptuous attitude toward the importance of public disclosure is increasingly troubling. Whether it involves the details of his personal finances or the identity of his big fundraisers, the presumptive Republican is setting a new, low bar for transparency—one that does not augur well for how the Romney White House would conduct itself if he were elected.”18


No, this does not mean the Post is now suddenly interested in Barack Obama’s, say, academic records. Their principles about transparency, as good modern liberals, are grounded in identity and ideology. They’d made the decision to embrace Obama, based not on any details demanded of him, a legislative record, or other accomplishments, so presumably it was based on what he chose to tell us in his memoirs. As scrutiny of these—finally, in 2012—proved, attention to his writings and his own “compelling personal narrative”19 had been outsourced to Oprah’s book club or set aside for reading sometime tomorrow. But it’s different because, as we’ve learned, transparency is for other people.


The paper’s tantrum about my UVa request failed to articulate an argument, grounded in the law, for treating one class of records or people differently from the rest of those expressly covered by the act’s terms. It also failed to acknowledge a critical point: Virginia’s public universities routinely provide such records of academics, even the specific class of records we sought. Instead, the Post’s point was simply that the wrong people using FOI acts reveals a loophole that must be closed.


We know this because history actually began before my request that so unnerved them, a point obscured when the splendorous outrage purveyed by Big Academia, EPA’s Jackson, the Post, and left-wing pressure groups was directed only at one in a long, unprotested series of similar FOI requests. Consider:


• Two 2009 requests of the very same University of Virginia for records and emails of academic scientists, one of whom was ultimately forced out as state climatologist by a nonscientist politician who did not share this scientist’s views—on science.


• A request of the University of Delaware for the records and emails of an academic scientist, also subsequently ushered out as state climatologist for the same reason.


• Requests of the University of Alabama–Huntsville for the records and emails of two academic scientists.


• Requests of Harvard-Smithsonian for the records and emails of two academic scientists. In turning over requested emails, Harvard-Smithsonian acknowledged that, while not actually covered by FOIA, it wanted to comply with the spirit of the act.


Smelling salts, anyone? Yet there was no outcry in all those right quarters now grasping for heretofore undiscovered constitutional rights and scrambling the activist machine to ensure that FOIA laws are not evenly applied. Of course, the subjects of each of the above requests held politically incorrect views and the people using the law were left-wing activists. All good. Even though, on its face, this is an effort to protect select individuals, a select cause, and a nearly unprecedented revenue stream. But as Victor Davis Hanson has written of these times, “Identity in this ill society is everything—something to be put on and taken off as one sees advantage.”20


Closer to home, a USA Today reporter was promptly provided emails of a researcher at Virginia’s George Mason University, and even prepublication correspondence with a journal editor, with no delays, ruses, or financial hurdles. Naturally, the academic had published work critical of the statistical methods and use of “pal review” by the Post’s beloved global warmists (particularly UVa’s Mann and his colleagues) to get the right kind of papers published and keep the wrong kind out. So he was fair game.


You may detect a pattern here as to what are acceptable uses of FOIA, and which represent grave threats to science, the academy, and the republic. From Greenpeace to academics and labor unions to the Washington Post, our thought leaders see the state as the proper dispenser of rights and privileges, and themselves as the proper executors of the state. If you have the wrong objectives, they prefer that you be out of luck and on your way. Worse, we see demands that the state be trusted and records we paid for placed off-limits, but individuals’ private information revealed. As circumstances dictate.


This turns on its head the old liberal ideal that the FOIA laws are tools to protect the taxpayers. According to the laws’ terms they are to be construed liberally in favor of disclosure, their exemptions interpreted narrowly and applied without regard for political sacred cows. They are not to be reinvented as certain, correct constituencies find the moment requires. Selective bias and self-preservation are not legitimate grounds for policymaking. To bow to that is abuse of the FOIA.


Objecting to this is how I became a FOIA “criminal.”


Turning Transparency on Its Head, by Whatever Means Necessary


The UVa case study is illustrative of the true nature of our supposed champions of liberty and freedom of inquiry, and of their view of how taxpayer-financed academic institutions are to be used (politically) and treated (not like the rest of the taxpayer-dependent world). This is true throughout the federal government, state governments, even local governments, and most certainly state-funded universities. They unevenly treat citizens when it comes to allowing access to public information, borne of ideological prejudice or a desire to keep secret that which is meant by the laws to be public.


This campaign to snuff out the average citizen’s ability to look into the operations of the state can be traced back to the United Kingdom, as a reaction to embarrassing revelations in emails covered by, but unlawfully withheld under, their FOI law. That law, while fairly new, is the one European Union version that was suddenly being used and so became the focus of a campaign by government and academia to shut it down. It was introduced in 2000 “as part of an attempt to create what Tony Blair called ‘a new relationship between government and people.’ The process of releasing previously private [sic] Civil Service information was intended to have signalled that the public are ‘legitimate stakeholders in the running of the country.’ ”21 This would soon lead to a revolt.


By the time of his 2010 memoir, Blair already sang a starkly different tune, writing of the tongue-lashing he claims to have given himself for enacting an FOI law: “You idiot. You naive, foolish, irresponsible nincompoop. There is really no description of stupidity, no matter how vivid, that is adequate. I quake at the imbecility of it.”22
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