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Introduction



This book explores the experiences of Muslim women in Australia who seek to have a Muslim divorce, in conjunction with a civil divorce, so as to be ‘completely’ divorced. The processes of Muslim divorce in Australia are unofficial and operate parallel to formal, official civil divorce procedures; however, many Muslim women interviewed for this book feel that they are not ‘completely’ divorced—in other words, able to remarry in the eyes of their community—unless they have secured a Muslim divorce, whether or not they have a civil divorce. This dilemma affects Muslim women more than men due to the belief, according to Muslim community interpretations of Muslim family laws, that men are able to divorce their wives unilaterally while women must secure their husband’s consent to be divorced.1 In Western countries such as Australia where Muslims negotiate between two systems of religious law and civil law, there are instances where couples divorce under the civil process but the husband refuses to grant his wife access to a religious divorce by withholding his consent, effectively ‘trapping’ her in a limbo situation where she is divorced under civil laws but still seen to be married under Muslim family laws. This is known as a ‘limping’ marriage,2 and in such cases, Muslim women have little recourse except to seek a divorce from local religious authorities.3


The phrase ‘not “completely” divorced’ in my title does not imply my agreement that women are trapped in ‘limping’ marriages; rather, it serves to highlight the dilemma they find themselves in. At all levels, from families to friends to community groups to religious authorities, women are told that they are not ‘completely’ divorced unless they have a definitive religious divorce. But how do they decide what is definitive to them? Is it when their husband says, ‘you are divorced’ or do they have to specifically mention the word ‘talaq’? Is it when their husband walks out on them or simply refuses to maintain them and their children? Is it when they have waited three months or more after a supposed proclamation of divorce only to have their husband assert that he didn’t remember saying it in the first place? Is it when they leave the marital home after repeated abuse then seek to initiate divorce themselves? And what if their husband refuses to agree to it and tells them they have no right?


While there is acceptance among contemporary Muslims, both in Australia and worldwide, that women have access to religious divorce in Muslim family laws, that access is mitigated by various factors that impinge upon the ability of some Muslim women in Australia to initiate or finalise a religious divorce. These factors include: patriarchal and conservative approaches to women’s rights in divorce according to majority opinions in classical legal jurisprudence; restrictive social norms and practices; and reliance upon decisions by local religious authorities. From the outset, I acknowledge that the terms ‘patriarchal’ and ‘conservative’ are contentious; however, they reflect certain insights into community power structures and authority that have a direct bearing upon Muslim women’s abilities to make choices for themselves. Janet Rifkin’s definition of ‘patriarchy’ is ‘any kind of group organization in which males hold dominant power and determine what part females shall and shall not play, and in which capabilities assigned to women are relegated generally to the mystical and aesthetic and excluded from the practical and political realms, these realms being regarded as separate and mutually exclusive’. Deniz Kandiyoti notes that ‘the term patriarchy often evokes an overly monolithic conception of male dominance, which is treated at a level of abstraction that obfuscates rather than reveals the intimate inner workings of culturally and historically distinct arrangements between the genders’.4 In this book I use the terms ‘patriarchy’ and ‘patriarchal’ to denote contexts of ‘male dominance’ over women that seek to control the roles that women can play and the rights that they can access, particularly in relation to marriage and divorce. However, as will be evident in later chapters, through interview data I seek to demonstrate how women are able to operate within these patriarchal parameters and negotiate with them to create ‘distinct arrangements between the genders’ that can sometimes result in a beneficial outcome for them.


In this book, two central questions are posed: (1) How do Muslim women in Australia understand, interpret and navigate religious laws and community processes so as to achieve a ‘complete’ divorce under both religious and civil laws? and (2) How crucial are local religious authorities in the process of Muslim women gaining a religious divorce?


A note on terminology


My choice of the term ‘Muslim family laws’ rather than ‘Islamic family laws’ acknowledges the concerns expressed by academics about the often inappropriate use of terms employed in research involving Muslims, Islam and law. Kecia Ali is critical in her observation of writers who ‘collapse’ terms when referring to laws in Islam, as she believes many authors often claim that women’s rights exist in ‘Islamic law’ or just use the term ‘Islam’ without specifying the source of law they are referring to—whether they mean Qur’anic sources, prophetic traditions, the classical jurisprudence of Islamic schools of thought, or codified legal systems of contemporary Muslim countries.




This collapsing of different discourses into the category ‘Islamic law’ allows one to claim a broad authority for one’s own view without needing to specify the source of that authority. By remaining so vague, it also prevents others from critiquing the claims and being able to weigh independently how authoritative they wish to consider a doctrine to be.5





On this point, Khaled Abou El Fadl makes an important distinction between the authoritativeness of Islamic doctrine and the ‘authoritarian tendencies’ of contemporary conservative scholars, focusing specifically on religious edicts by scholars in Saudi Arabia.6 He discusses how these scholars insist that they do not represent a specific school of thought and claim to represent Islamic law in general.7 According to Abou El Fadl, their claim to represent the actual law of God, rather than a process of the interpretive efforts of human agents, transforms ‘the authority of the Islamic text into human authoritarianism’.8 I argue that this authoritarianism is also evident among contemporary conservative (or, as I term them, ‘neo-conservative’9) discourses among Muslim communities in Western countries, including Australia.


Ziba Mir-Hosseini describes the various terms in use in the following way:




In Muslim belief, sharia—revealed law, literally ‘the way’— is the totality of God’s will as revealed to the Prophet Muhammad. Fiqh—the science of jurisprudence, literally ‘understanding’—is the process of human endeavor to discern and extract legal rules from the sacred sources of Islam—that is, the Koran and the Sunna (the practice of the Prophet, as contained in hadith, Traditions). In other words, while the sharia is sacred, universal, and eternal, fiqh is human and—like any other system of jurisprudence—subject to change.10





Asifa Quraishi-Landes contends that interchanging the terms Shari‘ah and fiqh is ‘dangerous and misleading because it blurs the line between the divine and human voice, hiding the self-consciously human process that created the fiqh rules and the pluralistic schools of fiqh doctrine’.11 In order to understand these concepts further, Roald proposes that these terms describing Islamic law can be best understood as operating within three ‘levels of legislation’: (1) Shari‘ah, which she regards as ‘an idea or abstraction of a Divine Law’ that provides general laws pertaining to worship and social interaction; (2) fiqh, or the ‘concrete legislation which gives detailed information’ on how to worship and conduct one’s behaviour which was formulated by classical jurists; and (3) qanun, the contemporary legislation operating in Muslim-majority countries that ‘builds partly upon fiqh but also on local customs and rules and regulations introduced by the western colonial powers’.12 Roald notes in her discussions with well-educated European Muslims that many talked about changes in Shari‘ah when they were actually describing changes in fiqh and qanun.13 Giunchi observes that Shari‘ah councils and other forms of Muslim community arbitration in Western countries often blur these terms together, referring to ‘Islamic law’ also as fiqh, while considering it to be ‘the correct embodiment of shari‘a’.14 Likewise in my interviews, participants often use the terms ‘Shari‘ah’, ‘Islamic law’ and ‘fiqh’ interchangeably, although as noted by Roald and Giunchi, in most cases when they use the terms ‘Shari‘ah’ and ‘Islamic law’ they are referring mainly to fiqh.


Academics researching divorce among Muslims in Western countries often hail from disciplines of anthropology, legal pluralism and gender studies, and in their research they use a variety of terms: some use ‘Islamic divorce’,15 others use ‘Muslim divorce’,16 and others still a combination of both.17 I prefer to use the term ‘Muslim divorce’ instead of ‘Islamic divorce’ to describe religious divorce procedures practised by Muslims in Australia, adopting Samia Bano’s analysis of Muslims in Britain. In her research she analyses their practice of Islamic law as a ‘living law’, which she considers an important tool through which ‘to better understand how law evolves, takes shape and can be understood in relation to power, agency and coercion’.18 Bano asserts that using this ‘living law’ as a lens is a useful way of understanding ‘how Islamic law operates and takes shape as Muslim law in a multicultural setting’.19 Many legal scholars20 of Islam use the terms ‘Islamic law’ and ‘Islamic family law’ when discussing the textual laws of marriage and divorce. In this book, however, I adopt Guinchi’s use of ‘Muslim family laws’ rather than ‘Islamic family laws’ to refer to the ‘living’ laws that are practised by Muslims in Australia,21 as my research sought to understand how Muslims in Australia understand, interpret and navigate religious laws of marriage and divorce. When asking questions in my interviews, however, I used the terms ‘Islamic family laws’ and ‘Islamic divorce’, as these were the terms more commonly used by my interviewees.


The term ‘community processes’ is taken from Ghena Krayem’s research on Muslims and family law in Australia, and describes a form of Islamic dispute resolution offered by ‘community elders or leaders, who can be either religious leaders such as imams or respected members of the community, whose advice is sought by one or both parties’.22 According to Krayem, the ‘focal point’ of these community processes, however, is primarily imams, as the process of Muslim divorce rests finally with them.23 In Britain, these community processes are generally associated with groups of imams who have formed what are known as ‘Shari‘ah Councils’24 as well as the more recent ‘Muslim Arbitration Tribunals’.25 The community processes in Australia, however, by and large involve single imams, and attempts to establish groups or councils similar to those in Britain are still in their formative stages and are largely ad hoc in nature.26


A ‘complete’ divorce refers to the state in which Muslim women in Australia feel that they have fulfilled all the requirements necessary to be able to remarry freely. For the women interviewed for this book, this involved securing a Muslim divorce alongside a civil divorce (or solely a Muslim divorce if they did not contract a civil marriage), as these women considered the Muslim divorce to be very important, primarily because they believed it to be necessary for remarriage according to the wider Muslim community.27 This was particularly the case for those women who found themselves in ‘limping’ marriages, whereby their husbands would initiate or agree to a civil divorce but withhold a Muslim divorce in an attempt to prevent them from being able to remarry. However, as will be shown later in this book, while all the women interviewed felt that a Muslim divorce was a necessary part of a ‘complete’ divorce, two of the twenty women decided that due to difficulties in securing a Muslim divorce they were in fact ‘completely’ divorced with only a civil divorce.28


Finally, the term ‘local religious authorities’ refers to those who have been imbued by the wider Muslim community with the authority to conduct Muslim marriages and divorces in Australia. These individuals are predominantly male, and are often referred to as ‘sheikhs’ and ‘imams’.


Having clarified the main terms used in this book, the first section of this introductory chapter discusses how Muslim women’s access to divorce has developed, beginning with examples from what I call the primary ‘Shari‘ah texts’ of the Qur’an and the Sunnah, then how these texts have been elaborated through classical fiqh rulings and finally how these laws have evolved into qanun or statutory laws in contemporary Muslim-majority countries, with particular focus on the husband’s power of consent.


Muslim women and access to religious divorce


As evident in the Qur’an and Sunnah—the primary sources of the Shari‘ah—men and women are both permitted access to divorce; however, as a result of subsequent juristic interpretations of these primary Shari‘ah texts, men have been granted unrestricted access to divorce under fiqh whereas women’s access to divorce is restricted and, in the case of khul‘, they are largely dependent upon the husband’s consent. As observed by Abou El Fadl, the vast majority of juristic rulings evident in fiqh have ‘given men the power to divorce for cause or no cause and denied it to women’.29 In addition, Ali mentions that almost all jurists consider the husband’s consent essential for a woman to access divorce through khul‘, although it is not mentioned in the Qur’an or in some of the prophetic traditions that refer to it.30 In the following paragraphs, I conduct a brief exploration of the development of laws regarding Muslim women’s access to divorce—particularly focusing on the husband’s consent—with two aims. The first aim is to highlight a recurring theme in this book—namely, that laws in Islam are not static but constantly evolving; and the second aim is to provide context to the legal and social challenges facing Muslim women in Australia who feel trapped in ‘limping’ marriages.


In searching primary Shari‘ah sources for legal provisions on women’s access to divorce, it is important to note Bassiouni and Badr’s observation that of the 6239 verses in the Qur’an, only 500 contain legal content, and of these, approximately seventy verses contain laws pertaining to family and inheritance law, primarily due to the Qur’an being a ‘book of guidance and not a legal code’.31 Indeed, there are very few verses that describe different rights applicable to men and women, as most verses address both men and women in equal terms. Mir-Hosseini asserts that, ‘Of more than six thousand verses in the Qur’an, only six treat men and women differently; four of these concern marriage and divorce (2: 222, 228 and 4: 3, 34).’32


The main verse detailing men’s and women’s access to divorce is 2:229:




Divorce can happen twice, and [each time] wives either be kept on in an acceptable manner or released in a good way. It is not lawful for you to take back anything that you have given [your wives], except where both fear that they cannot maintain [the marriage] within the bounds set by God: if you [arbiters] suspect that the couple may not be able to do this, then there will be no blame on either of them if the woman opts to give something for her release.33





The first part of the verse addresses men and describes their access to divorce through the procedure of talaq, while the second part of the verse describes women’s access to divorce through their ‘redeeming’ or providing something to their husbands so as to be released from the marriage. What exactly the wife must provide to the husband is not clear in this verse, but is outlined in a hadith contained in the collections of Bukhari, al-Nisa’i, Ibn Majah and Musnad Ahmad in which a woman approached Prophet Muhammad and requested a divorce, not because of any fault of her husband, but simply because she could not live with him any longer:




The wife of Thabit ibn Qais came to the Messenger of God and said: Oh Messenger of God! I do not blame Thabit for any defects in his character or his religion, but I cannot endure to live with him. The Messenger of God then asked her: ‘Will you return his garden? [which was given to you as dowry]’ She said: ‘Yes’. Then he [Muhammad] said to Thabit: ‘Accept the garden and divorce [tallaqha, release] her one divorce [with one divorce pronouncement]’.34





The above hadith and Qur’anic verse are taken as the basis for one form of women’s access to divorce known as khul‘, where the wife can divorce her husband without needing any reason.35 Roald comments that there is no mention of the word khul‘ itself either in the Qur’anic verse or in the hadith of Thabit’s wife, and that the term khul‘ to describe this type of divorce for women was coined by later jurists, such as Ahmad ibn Hanbal, in their legal compendiums.36 The term khul‘ literally means ‘taking off’ or ‘laying off’, and refers to the Qur’anic verse 2:187, which describes the husband and wife as garments for one another.37 The aspect of these texts pertinent to this introductory discussion of women and divorce is that it is unclear whether the husband needs to consent to the divorce, or whether the wife can simply provide some compensation to her husband in exchange for a khul‘ divorce, in the same way that the husband can divorce through talaq and compensate the wife through payment of the dowry or mahr.38


The lack of clarity on these legal matters necessitates scholarly interpretation and the development of legal tools to arrive at legal rulings; however, many legal rulings from the established schools of Sunni Islam39 that are taught and referenced among contemporary Muslims are predominantly by male scholars, despite the contribution of numerous women to Islamic scholarship in the pre-modern era.40 These are selected rulings by male scholars and reflect certain gender norms prevalent at their time; as Mir-Hosseini notes, ‘classical jurists lived in a world in which patriarchy and slavery were part of the fabric of society; inequality and hierarchy were the natural order of things’.41 The prevalence of these social norms influenced the way many male jurists interpreted Shari‘ah texts, and thus according to Mir-Hosseini they did not see anything inherently wrong with such norms: ‘jurists neither disguised nor denied the patriarchal logic of their rulings on sexual and gender relations; in their discussion, they were transparent, rational and legalistic’.42


Consequently, the interpretation of the abovementioned Shari‘ah texts resulted in diverging views among jurists on the necessity of the husband’s consent in khul‘, as well as a number of other legal aspects of khul‘, as discussed in the handbook Knowing Our Rights, by the activist women’s network Women Living Under Muslim Laws:




Jurists disagree as to whether or not khul‘ requires a husband’s permission. Additionally, opinions vary as to the precise conditions for khul‘ to be accepted by a qazi [judge] and as to whether or not a khul‘ dissolution is revocable by the wife, as well as what form the compensation should take.43





However, influenced by existing social norms, the opinion that prevailed among many classical jurists was that khul‘ requires the husband’s consent or, as stated by Khir, that khul‘ is ‘conditional on the mutual consent of the spouses’.44 Given that women are entitled to a khul‘ divorce through the Qur’anic verses and hadith, how else could they access this form of divorce if the jurists believed the husband’s consent was needed?45 Presented with this dilemma, classical jurists rationalised that women in such a situation could petition a judge based on the hadith of Thabit’s wife; however, the majority of these jurists believed that the court’s role was limited to mediation between the couples to help them reach an agreement.46 Therefore, according to most classical jurists, women’s right to a no-fault divorce either required the husband’s consent, or necessitated appearing before a judge to intervene on her behalf. Neither of these requirements were expressly stated in the Shari‘ah texts but were deduced by jurists using these same texts.


This is not to say that classical fiqh rulings are to be avoided when seeking to understand and improve contemporary Muslim women’s access to divorce. Instead, the approach to establishing justice in Muslim marriage and divorce practices as advocated by legal scholars and academics such as Ali and Abou El Fadl is that contemporary scholars, jurists and judges must re-examine classical fiqh rulings to uncover egalitarian determinations by using existing legal tools and perhaps through constructing new tools to elucidate a new form of jurisprudence that is reflective of contemporary notions of gender justice and entitlements in Muslim family laws for both women and men.47 In Ali’s words:




...the scholars are worth studying because of their methodological sophistication, acceptance of divergent perspectives, and their diligence in the pursuit of understanding of the divine will. More obviously, they are worth analyzing because their frameworks and assumptions often undergird modern views in ways that are not fully recognized or understood.48





These modern examinations of classical fiqh are evident in new forms of what I refer to in this book as ‘contemporary fiqh’, arising out of the use of ijtihad (constructing laws based upon the primary Islamic sources) to address new legal problems facing Muslims living in Muslim-minority contexts. These include the category of rulings known as fiqh al-aqalliyat49 (fiqh of minorities) as well as the dissemination of various fatwas by contemporary scholars, which Alexandre Caeiro considers a form of ‘collective ijtihad’.50 I also view ‘contemporary fiqh’ as encompassing codified laws of qanun and ongoing legal reforms in Muslim-majority countries, which may affect some Muslims in Australia by virtue of marrying or divorcing in these countries.


Legal codes in most Muslim countries began undergoing reform from the early twentieth century onwards. Classical fiqh remained in force in the area of family law, although other areas of law such as criminal and civil law were modelled on Western legal codes, with Egypt the first Muslim country to enact codes in 1875, modelled on French law.51 Roxanne Marcotte describes these legal reforms to family law as ‘the changes that have been introduced, often by the state and through legislation, to improve women’s role, status, and rights, and more specifically gender relations in Islamic law’.52 Marcotte notes, however, that it is debatable to what extent these reforms have led to a ‘transformation’ of women’s status in terms of access to rights and liberation in general.53 Along similar lines, Amira Sonbol asserts that the contemporary legal codes or qanun introduced into Muslim-majority countries are in many cases as restrictive as the classical fiqh they are based upon, as they leave the subjugation of women intact.54


In terms of divorce laws, according to Ali, gender inequalities still prevail in most Muslim countries, as ‘they have not challenged the basic idea that divorce is a man’s prerogative, while women may only obtain divorce for cause’.55 The pervasiveness of patriarchal social norms places significant pressures on wives not to divorce, but no such pressures are placed on husbands. In some Qur’anic commentaries and scholarly texts, Roald noticed that non-authentic hadiths were being quoted to pressure women not to initiate or access divorce. The content of these hadiths referred to women who asked for divorce as ‘hypocrites’ and claimed that the ‘smell of Paradise’ would be forbidden to them.56 Therefore, in her opinion, the way classical jurists and many contemporary legislators in Muslim countries approach divorce ‘indicates a male reading and an androcentric interpretation of the Koran and Sunnah’.57


This is the case with many legal reforms regarding khul‘, with laws in most Muslim countries influenced by classical fiqh opinions dictating that women are only able to access khul‘ through judicial avenues.58 Case law in Pakistan in 1959 and legal statutes in Egypt in 2000, however, granted women access to khul‘ without requiring the husband’s consent, bypassing classical fiqh and referring back to the primary Shari‘ah texts of the Qur’an and Sunnah.59 These reforms faced significant objections from more conservative sections of society, particularly in Egypt, when they are simply restoring women’s access to the no-fault divorce that was granted in the Qur’an.60 As Lucy Carroll says of the case of Pakistan, such reforms represent a ‘dramatic assertion of the right of ijtihad—the right to exercise independent judgment in interpreting the original sources, the right to refuse to be bound by the conclusions reached by the sages of past eras’.61


The reforms in Pakistan and Egypt and other Muslim countries including Morocco and Malaysia, are not, however, the result of modern legislation alone. As noted by McCue, the driving force behind such reforms is primarily the efforts of many Muslim women activists interpreting Shari‘ah texts from an Islamic feminist framework.




This interpretation, combined with women’s rights activism, more general activism and supportive political, government and societal players—has led to a modern contextual reading of Islamic family law that is contributing to a process of reform.62





Such modern contextual readings reflect what Saeed terms ‘context-based ijtihad’, whereby a problem is comprehended in both its historical and modern contexts, and scholars seeking a solution are guided by the concept of maslaha (known as ‘public interest’ or ‘common good’).63


The outline above has sought to provide some background to the legal and social challenges facing contemporary Muslim women in terms of access to religious divorce, particularly by highlighting the belief held by Muslim communities that in cases of khul‘, women need either to secure their husband’s consent or seek divorce through a judge or religious authority. These legal and social challenges form part of the wider aspects of religious divorce that Muslim women in Australia must negotiate, namely: (1) classical fiqh of pre-modern jurists, formed between the second/eighth century (AH/CE) to the sixth/twelfth century; (2) contemporary fiqh, which include statutes and regulations of Muslim-majority countries (qanun), as well as rulings pertaining to Muslims living as minorities (fiqh al-aqalliyat), and fatwas by contemporary scholars;64 and (3) social and cultural norms of marriage and divorce that vary between different Muslim communities. Data from my interviews indicate that imams, in their capacity as local religious authorities, tend to refer to classical fiqh when providing information or clarification regarding Muslim marriages and divorces, and hence many of the other respondents tended to do the same. One reason for including qanun in my analysis of religious divorce is that seven of my twenty divorced women respondents were married overseas, and some of these women chose to apply for their divorce through the overseas legal system before travelling back to those countries. There is, therefore, a need to educate Muslim women not just on classical fiqh procedures, but also on specific qanun laws in particular Muslim countries, ‘because of the diversity of Muslim laws and statutory provisions across the Muslim world’.65 In the words of Carroll:




It is important to realize that in the modern world Islamic law, as law, does not exist as some disembodied entity floating in the stratosphere, over-reaching national boundaries and superseding national law. In the modern world, Islamic law exists only within the context of a nation state; and within the boundaries of any particular state it is only enforced and enforceable to the extent that, and subject to the reforms and modifications that, the nation-state decrees.66





Social and cultural norms of marriage and divorce are included in the analysis of religious divorce as they impact upon the extent to which Muslim women are able to access classical fiqh rulings and qanun. Given the diverse ethnic and cultural backgrounds of Muslims in Australia, it is expected that social and cultural norms reflect this diversity in matters relating to the age of the parties at marriage, the stages of marriage, the reasons for getting married, the level of social stigma attached to divorce, culturally specific methods of reconciliation and attitudes towards seeking help outside the family or Muslim community.67 This book seeks to understand how contemporary Muslim women in Australia are actively engaging with Muslim family laws in their daily lives, rather than simply accepting laws relating to Muslim marriage and divorce and gender relations as outlined in the source texts and juristic discussions.


As Deniz Kandiyoti observed in the early 1990s, much of the scholarship on women and gender relations in Muslim societies tended to be based upon ahistorical interpretations of Islamic texts, with both traditionalists and feminists concerned with appropriating the ‘true’ message of Islam through these texts alone as both groups believe them to be ‘the only legitimate ideological terrain on which issues pertaining to women can be debated’.68 By comparison, scholarship on women and gender relations in the West was historically situated, and located women as ‘historical and political actors firmly in the context of temporal processes of socioeconomic transformation’.69 The text that follows shows how academic research on Muslim women, gender relations and Muslim family laws from the late twentieth century onwards began reflecting the latter approach, especially in studies conducted by Muslim women themselves. This book seeks to align itself with the latter form of research, which focuses on women as active interpreters of Muslim family laws, rather than with studies concerned with presenting or defending the ‘true’ status of Muslim women in Muslim family laws.


Research on Muslim women, gender relations and Muslim family laws


According to Sonbol, many studies focusing on the question of Muslim women and subjugation face significant methodological problems due to their assumption that the religious texts of Islam represent ‘the actual as opposed to the normative condition of women’.70 Alternative information sources such as archival and literary texts indicate that social practices were significantly different to the ‘official’ snapshot of Muslim women and gender relations as portrayed through the ‘formal’ sources of the religious texts.71 Along similar lines, Ali discusses how classical fiqh texts were more ‘prescriptive’ than ‘descriptive’, outlining ideals relating to gender relations while the reality facing women was often quite different.72 As an example, Ali describes how in classical fiqh, the wife’s main duty was to be sexually available for her husband above childrearing and housekeeping; however, ethnographic evidence suggests that many non-elite women were, in fact, actively engaged in raising their children and managing the household.73


The various methods employed by academics when researching Muslim family laws are an important consideration as they reflect different ways of understanding Muslim women’s position and gender relations. According to Annelies Moors, scholarship on Muslim women and gender was, until the 1970s, dominated by primarily male Orientalist scholars, who focused on classical fiqh texts and compared them to twentieth-century codified texts, concluding that Muslim family laws were patriarchal and rigid until twentieth-century legal reforms. A shift occurred in the late 1970s whereby anthropologists and historians focused on alternative sources such as court documents and oral narratives to analyse the relationship between legal texts and social practice. Annelies Moors highlights how this approach questioned the ‘determining effect of law texts’ on gender beliefs and practices, and sought to destabilise the previously accepted notion of a monolithic and patriarchal Islamic family unit.74 Ali notes that these new approaches that were influencing the study of Muslim family laws, particularly during the decade between 1990 and 2000, highlight the interconnectedness of Muslim women’s lives and gendered discourses. Despite recognising that the area of Muslim family laws is only one element affecting Muslim women’s lives and choices, Ali reiterates that these laws are crucial in understanding the challenges facing Muslim women in gender relations precisely because they hold a ‘continued resonance’ for many Muslims, wherever they choose to live.75


The problem of ‘limping’ marriages facing Muslim women in Western countries is a case in point. As mentioned, these ‘limping’ marriages occur as a result of Muslim men in Australia and other Western countries refusing to grant their wives a Muslim divorce, even though they may have applied for and gained a civil divorce. The women therefore feel they are still married to their husbands religiously and thus are not free to remarry.76 The term ‘limping’ marriage is also used in Britain to refer to British Muslims and non-British spouses who may be in ‘marriages or undergo divorces whose legal validity is doubtful in the eyes of the English courts and authorities such as immigration and pension services’.77 Therefore, I also use ‘limping’ marriage to refer to women who were married overseas as well as those married solely within Australia.


Literature from Britain and Australia claims that, even though there is a diversity of religious observance among Western Muslims, it is very difficult for Muslim women in ‘limping’ marriage situations to remarry within their cultural community or other Muslim communities, despite the fact that they may be divorced according to civil laws. According to Ihsan Yilmaz from Britain and Jamila Hussain from Australia, if these women contract another civil marriage without obtaining a religious divorce, the new marriage could be considered adulterous and the children viewed as illegitimate.78 The husband, on the other hand, is permitted to marry a second wife according to classical fiqh without needing to divorce the first. The power inequality evident here is the wife’s reliance upon the husband to release her from the Muslim marriage through a divorce pronouncement of talaq.


Muslim women are not, however, completely disadvantaged, as they are also able to initiate divorce through other avenues under classical fiqh.79 What then causes Muslim women to insist upon waiting for their husband’s pronouncement of Muslim divorce when they can initiate it themselves through other avenues? The answer to this is complex and involves the interplay of a number of factors, some of which were mentioned earlier. These include particular interpretations of laws pertaining to Muslim marriage and divorce; the impact of societal attitudes towards divorce on women; and the different power relations between men and women.


Despite the existence of these alternative avenues of divorce, a literature review of commentaries and publications relating to Muslim communities and divorce conducted by Schofield King Lawyers found recurring claims that for some Muslim women, a secular divorce is not sufficient for them to consider themselves ‘no longer married’.80 They refer to an interview conducted with Professor Samina Yasmeen:




Yasmeen argues that Islamic religious divorce plays a profoundly constitutive role in cultural understandings at least among ‘traditional Muslim women’ of how they understand their marital status and identity. In the absence of religious divorce, they often believe and feel their marriage has not been dissolved and they are not free to re-marry.81





At the time of their review, Schofield King Lawyers found that these commentaries and publications have minimal or no substantiated, empirical evidence to support their claims that significant numbers of Muslims—particularly women—in Australia feel the need to secure a Muslim divorce so as to be free to remarry.




Krayem examines ‘the call for recognition of Muslim Family Law’ in Australia. She argues that ‘what is needed is a genuine dialogue with the community, one that is not reliant on mere stereotypes and generalisations but one that is informed by the real lived experiences of women within these minority groups (emphasis added).’ It is in this context, according to Krayem, that research is needed. Significantly, however, while she argues a passionate case for the introduction of aspects of Muslim Family Law into Australian divorce processes, no research is presented in support of her assertions about the relationship between their operation and their impact on Australian Muslim women from the perspective of women themselves.82 [emphasis by authors]





Since this review in 2011, important empirical studies have been conducted in this area of Muslim family law in Australia, notably by Krayem who documented Muslim women’s experiences of religious divorce through community processes and how the Australian family law system might respond to these processes in ways that support Muslim women. She suggested that Muslims were seeking recognition of a religiously sensitive dispute resolution process, rather than the accommodation of ‘Shari‘ah’ laws, to resolve their financial disputes according to both Muslim family laws and Australian family laws. This book aims to build upon this area of research by focusing on the autonomy of Muslim women seeking divorce in Australia, through their engagement with community processes as well as other support services. Specifically, this research seeks to discover how Muslim women interpret, engage with and negotiate the various aspects of marriage and divorce procedures within both sets of laws in their pursuit of a ‘complete’ divorce. In so doing, it discovers how Muslim women explain the need for a Muslim marriage and divorce, are informed about Muslim and civil divorce procedures, experience difficulties with Muslim and civil divorce, and how they determine for themselves the point at which they consider themselves ‘completely’ divorced and able to remarry.


At this point, it is pertinent to acknowledge the diversity of religious observance within the Australian Muslim community, given that Muslims hail from over seventy different countries,83 some of which differ significantly in their approaches to interpreting and practising Islamic laws.84 It is important, therefore, to consider that some Muslim women in Australia may not see the need for a Muslim divorce to be ‘completely’ divorced. Akbarzadeh and Roose discuss how, in Western societies, religious adherence is viewed as an ‘assertive marker’ of identity for Muslims, the consequence being that ‘practising’ Muslims are seen as representative of all Muslims, whereas ‘cultural’ Muslims who have a pragmatic approach to religion ‘are not represented in the various Islamic organizations that purport to stand for Muslim interests’.85 Indeed, Akbarzadeh and Roose contend that these ‘cultural’ Muslims could indeed be the majority of Australian Muslims, albeit a ‘silent majority’.86 Nonetheless, due precisely to the influence of these more ‘practising’ Muslim public discourses, many ‘cultural’ Muslims still feel the need to marry and divorce in accordance with Muslim family laws— despite the unofficial nature of these laws in Western countries—due to the link between Muslim family laws and Muslim identity.87


Research methodology


Given the shortage of empirical studies on Muslim women’s experiences of Muslim divorce in Australia, I sought a research design that would provide the most appropriate method for gaining a multidimensional picture of Muslim women and Muslim divorce. My approach was thus influenced greatly by valuable empirical research conducted on Muslim women and their engagement with various aspects of Muslim family laws in the modern era, such as Mir-Hosseini’s study on women’s experiences of divorce in Iran and Morocco,88 Samia Bano’s study on Muslim women’s engagement with Shari‘ah councils in Britain,89 Roald’s study on various aspects of women in Islam through interviews with Islamists in Europe,90 and Julie Macfarlane’s study of American Muslims’ marriage and divorce trends.91 The research approaches of these studies guided me towards the use of feminist ethnography as a model for my own work, which involved qualitative forms of data collection, both through participant observation and in-depth interviews.


Initially, fieldwork was conducted in both Australia and Britain for comparative purposes, primarily because of the existence in Britain of religious bodies known as Shari‘ah Councils, which have been in operation since the early 1980s. These were established to assist Muslim women in ‘limping’ marriages, with one particular body, the Muslim Law Shari‘ah Council or Islamic Shari‘ah Council, featuring in a number of published works.92 Conducting research in Britain, where these Councils have been established for some time, was designed to gain an understanding of how such bodies operated, as well as to discover how other stakeholders within Muslim communities viewed them in terms of assisting Muslim women with Muslim divorce. As a result, fieldwork took place in Adelaide during July 2006, in Sydney during August 2006, in Britain from September to December 2006, and then in Melbourne from January to March 2007.93 The sheer number of interviews from both countries meant my fieldwork from Britain was omitted and I focused instead on my Australian interviews, due to the limited empirical studies on this area in Australia.


In order to capture the complexities facing Muslim women in gaining a ‘complete’ divorce in Australia, it was necessary to seek out and elicit information not only from Muslim women divorcees but also from prominent stakeholders who provide avenues of support and advice for Muslim women going through divorce. These stakeholders were approached to augment the experiences of Muslim women divorcees, and to enable me to piece together descriptions of procedures and opinions about Muslim divorce from a variety of perspectives. In a way, this would mean approaching the data from what John Creswell describes as multiple ‘realities’,94 to strengthen its validity, as the research aims to document the various influences and information Muslim women have access to regarding Muslim divorce procedures, and how they respond to them. I undertook purposive sampling for these stakeholders, and located them by questioning Muslims and checking websites listing active and prominent individuals through community organisation lists, usually on events listings, and asking respondents who else might be interested in participating in the research. These stakeholders comprised local religious authorities, Muslim women’s support groups, Muslim lawyers, Muslim cultural community representatives, and Muslim psychologists and counsellors. These different groups will be discussed in more detail, but here I would like to briefly explore the issue of my ‘insider’ status to explore some sensitive aspects of conducting research among Muslims.


As many of the stakeholders I interviewed were from religious organisations and institutions, my status as an insider was probably enhanced by the fact that I wore the hijab or headscarf—part of an overall modest dress code observed by Muslim women—and have done so for many years. Particularly when interviewing local religious authorities, such as imams or sheikhs, I was keen to demonstrate awareness of religious sensitivities involving inter-gender communication, such as the use of gaze and the requirement of having a third person present when two unrelated members of the opposite sex are in a room together. This often occurs in sex-segregated spaces, as experienced by Gunseli Berik while researching women in rural Turkey,95 and although the spaces in Australia where I engaged with imams were mainly mosques, they are still highly segregated according to studies by Hussain96 and Rachel Woodlock;97 therefore I found that mosque spaces shared many similarities to rural Muslim spaces regarding the issue of gaze and inter-gender communication. As a result, I sought to conduct these interviews with my husband also present, and found that, as a result of my husband’s presence, I was able to ask questions directly to the imam or sheikh while being in the same room; however, many tended to respond through making eye contact primarily with my husband, with only a few comfortable speaking directly to me. Berik employed this strategy of having her husband accompany her on initial visits with men so as to establish her respectability in the eyes of potential male respondents.98 Sonneveld also states that having her husband present during fieldwork in Egypt facilitated access to male respondents to a great extent.99


The first and most prominent group of stakeholders approached to supplement the data from Muslim women divorcees were local religious authorities, as they are often consulted by Muslim women to advise on and formalise Muslim marriage and divorce procedures. I contacted the major mosques to arrange interviews with the resident imams. Acting on recommendations from divorced women as well as from other Muslim community members, I also contacted religious authorities who are not associated with specific mosques but who are considered knowledgeable in Muslim marriage and divorce as they offer religious classes and guidance to various groups and individuals. Through interviews, I sought to discover how these religious authorities advise Muslim spouses facing marital difficulties, and what steps or procedures they recommend aggrieved parties to follow, particularly when only one spouse approaches or contacts them in the initial stages.


The second group of stakeholders included representatives of Muslim women’s support groups, as Muslim women experiencing marital disharmony would likely confide in other women who are part of their social or religious networks before pursuing any civil legal action, particularly if they are experiencing family violence.100 The research identified two different types of women’s support groups that Muslim women might approach to receive support, advice and information. The first type is organised around religious frameworks and settings that are focused on Islamic instruction and networking and thus cater for the religious and social needs of Muslim women. The second type focuses more on the provision of welfare and legal services, thus catering for women of all religious and ethnic backgrounds, although some of these groups were organised around ethnic and linguistic affiliation.


The third group of stakeholders were Muslim lawyers involved in civil legal proceedings. As the focus of this book is understanding the intersection of Muslim and civil processes of divorce and the subsequent impact upon Muslim women, I approached Muslim lawyers who were trained in Australian civil law, but who would be likely to have many Muslim clients asking them for advice about both legal systems. Although most of the Muslim lawyers were not trained in Muslim family law, I was interested in knowing how they managed these queries and if they referred women to imams or if they attempted to deal with religious legal interpretation themselves when they might not have the requisite knowledge. This demonstrates a challenge that faces women who are seeking to clarify what their rights are under both systems. Interestingly, one of the imams I interviewed was also a lawyer trained in Australian law, and was often consulted on other matters involving both Muslim and civil processes, such as constructing Islamic wills in a way that allowed them to be recognised by civil law.


The fourth group involved members of various community groups or organisations that Muslim women may access for information and advice. It included groups that are specifically targeted towards providing services for Muslims, such as state-based Islamic Councils, as well as organisations that provide services for specific language and ethnic/cultural groups that are highly represented by Muslims, such as Arabic-speaking communities in Sydney and Melbourne.


[image: image]


Graph 1: Total Participants According to Group Type


The fifth group involved individuals who provided professional advice for Muslim women as psychologists, counsellors or social workers. Again, I primarily approached Muslims, as they would certainly have many Muslim clients. Although it is likely that Muslim women may go to non-Muslim counsellors or social workers, unless they advertised that they provide services specifically tailored to Muslim clients, it was difficult to identify them. They were therefore not included in the research.


Given that my research was not quantitative and did not deal with random samples of Muslims across Australia, but was a combination of volunteered participants (in the case of divorced Muslim women) and purposive sampling (in the case of other stakeholders), the findings in this book regarding the need to obtain a Muslim divorce may not be applicable to all Muslims living in Australia. As I will discuss in more detail in Chapter Two, although there is a diverse spectrum of religious observance among Muslims in Australia, when it comes to particular rituals such as marriages and burials, many of these Muslims would very probably feel that these rituals must take place according to Muslim laws, as they represent an important part of their identity as Muslims. According to Jocelyn Cesari, who researched Muslims in Europe, certain Muslim laws represent an ‘inherited identity’ that successive generations of Muslims have retained from their parents.101


Indeed, this sentiment seems to apply to many Muslims in Western countries regardless of their generational status, ethnic background and level of educational attainment. In Macfarlane’s study on Muslims in North America, she states:




The continued significance of religious divorce for some Muslim men and women is evident among both newer immigrants and those born in the U.S. or Canada, and regardless of their level of education and assimilation into a secular society. Respondents in this study described the significance of Islamic marriage and divorce for them both as believing Muslims, and as members of their cultural community for whom these processes represent their affirmation of an Islamic identity.102





The demographics of the twenty divorced Muslim women interviewed for this book highlight the diverse backgrounds of women who seek a Muslim divorce. Eleven were of Middle Eastern background, four were Australian converts of Anglo-Celtic heritage, three were of South-East Asian heritage, one of Central Asian background and one was of mixed South Asian and Australian background. Among the women of Middle Eastern background, seven were of Lebanese heritage. A limitation of the research is the lack of Muslim women from South Asia, Central Asia and, most particularly, Turkey, considering that in Australia up until the 2016 census, Muslims of Turkish heritage were the second largest group after Lebanese. The possible cause could be that Turkish Muslims in Australia may not consider the religious divorce as necessary as other groups, due to the political secularism of Turkey. Akbarzadeh and Roose note that in the Prime Minister’s Muslim Community Reference Group in 2005, Muslims of Turkish heritage were ‘excluded entirely’.103 In terms of birthplace, eleven of the women were born in Australia, with nine born overseas. Among these women, six were in the eighteen to twenty-five age group, six were in the twenty-five to thirty-four age group, and eight were in the thirty-five to fifty age group. Although the ages of the women varied, the majority were highly educated. Fifteen of the women interviewed had tertiary qualifications—ten had completed Bachelor’s degrees, with a further five having gained postgraduate degrees—and among the remaining women, three had finished secondary schooling and two had diplomas.


My research focused primarily on English-speaking interviewees, as, ideally, I required participants who had an understanding and experience of both civil and Muslim family law processes. My research therefore did not include recent arrivals and refugees, and when I conducted advertising through information sheets posted at select community organisations it was only done in English. Although this perhaps limited the types of participants that contacted me, I was interested in recruiting individuals who had lived in a Western society for some time, and were thus more likely to have awareness, and possibly experience, of both systems.


Prior to seeking participants for the research, I envisaged that finding divorced Muslim women who would be willing to be interviewed in a face-to-face situation would be a challenging enterprise. This is because in many Muslim communities divorce is considered somewhat of a taboo subject in casual discussion. In some cases it is also used as a means of stigmatising and ostracising individuals, as the institution of marriage is highly regarded and any Muslim who seeks to break the bond of matrimony—although this is permitted in Islam—is nevertheless viewed disparagingly by other members of their community, particularly among Arab communities.104 Thus the initial plan involved organising focus group sessions to be hosted by Muslim women’s organisations, whereby Muslim women would be invited to attend an information session about my research. Because of the close-knit relationships and extensive informal networks within Muslim communities, I hoped that these information sessions would encourage divorced Muslim women to come forward and offer to be interviewed for my research, as I could reassure them that their requests for confidentiality and anonymity would be respected.


Fortunately, the numerous contacts and connections I had as a result of my family network and my own active involvement in Muslim community institutions facilitated access to a number of different Muslim organisations and groups. The response I received from my initial round of advertising was, however, unforeseen. Soon after I began advertising among Muslim community networks for potential participants, I received numerous expressions of interest from Muslim women divorcees from a range of ethnic and cultural backgrounds, some having divorced only in the past year or so, yet willing to be interviewed on their opinions and experiences. Hence the initial phase of holding focus group sessions to disseminate information and gain participants was not needed, as the women willingly came forward in response to circulated advertisements and word of mouth.


With regard to securing interviews with the stakeholders, I was initially prepared for some participants to express caution about my motives, as I was studying Islamic Studies at a Western institution, and for many Muslims, Western approaches to teaching Islam are considered ‘corrupt’, as they are seen as likely to be influenced by Orientalist or feminist tendencies.105 Most of the stakeholders I approached were, however, more than willing to contribute to the research, as they acknowledged divorce was a problem within Muslim communities, and were interested in my findings. Only a handful questioned my motives or asked about my own background, as many had known me as a child. Admittedly, this was more the case with Muslims in Sydney and Adelaide than those in Melbourne, as I had grown up in Sydney and had lived in Adelaide for a few years, which enabled me to establish strong personal connections through participation in various community events and activities. As I had only moved to Melbourne to conduct the research project and had not lived there at all previously, I was fortunate enough to gain access to local Muslim communities through personal referrals and introductions.


Notes on dates and transliteration


Dates are written in the Common Era (CE) format and not the Hijri calendar. With regard to Arabic terms, this book has adopted a simplified version based on the transliteration system used by the International Journal of Middle East Studies (IJMES).106 Diacritical marks have been removed to simplify the text for the reader, including the symbol usually found on the ha ([image: image]), sad ([image: image]), dad, ([image: image]), ta ([image: image]) and za ([image: image]). Long vowels, for example, the macron on the a, i and u, are also ignored, along with the ta marbuta ([image: image]). I have retained the symbol for the hamza (‘) and the `ayn ([image: image]).; however, the hamza (‘) at the beginning of the word is ignored. Names are kept as they are. Terms that are found in Merriam-Webster’s Dictionary, such as hadith, sunna and mufti are considered Anglicised English words, and are therefore not italicised, nor do they have diacritics, with the exception of words that preserve ‘ayn and hamza such as Qur’an, shari‘ah and ‘ulama.107 Regarding Arabic plurals, I have simply added ‘s’ to the Arabic singular form—for example, ‘hadiths’—rather than writing the Arabic plural ‘ahadith’.
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