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Advance Praise for Nowhere to Live


“In Nowhere to Live: The Hidden Story of America’s Housing Crisis, Jim Burling takes on what perhaps is the most vexing problem in our society today. The term ‘affordable housing’ relates to the acute shortage of housing in America that meets the varying needs of diverse groups of people. The causes are ‘hidden’ mostly because those advantaged by the current system don’t want us to see them. Burling, a leading property rights lawyer, presents a masterful description of American regulation of land use, starting with judicial prohibitions of actual nuisances, through government regulations designed to prevent nuisances, through broad rules precluding apartment houses whose very presence, and possibly lower-class or non-white inhabitants, would be deemed detrimental by more affluent area homeowners. Similarly, explaining legal principles in easy to follow English, Burling illustrates how traditional constraints on water and air pollution have been expanded through mazes of incremental regulations and application requirements. Throughout, government attempts to pass the costs of favored policies from taxation to indirect exactions on housing producers and purchasers have made the building of needed homes prohibitive, or at least unnecessarily expensive and time consuming.


Jim Burling’s well-articulated solution harnesses market actions of landowners, builders, and erstwhile consumers to satisfy our pressing housing needs. Nowhere to Live is a riveting book that will be a much-needed addition to the housing debate.”


—Steven J. Eagle professor emeritus of Law Antonin Scalia Law School at George Mason University


“Nowhere to Live: The Hidden Story of America’s Housing Crisis doesn’t just make the general point that regulation has led to our housing crisis but actually pulls together compelling evidence both across time and across different types of government intervention. It’s easy to see how outright bans on construction would, in fact, impede construction, but readers will be surprised to learn the blatantly racist origins of much of zoning laws and the large role that eminent domain has played in reducing housing. Although land regulation can be a dry subject, Burling has turned it into an engaging story where the reader wants to turn the page and learn what happens next.”


—Dana Berliner senior vice president and litigation director Institute for Justice


“In case you ever wondered how we got to the point where we could no longer house our population, look no farther. In this compact volume, Jim Burling examines the various threads of government policy that have led us to this predicament. Here, you will see how reactions to race, class, nationality, faith and fear all combined through various local, state and national policies—effectuated through planning and zoning laws—to make housing unaffordable for some and generally unavailable for others. It is a sobering read and points the finger directly at the government agencies responsible. As Walt Kelly’s Pogo put it when I was growing up, ‘we have met the enemy and he is us.’”


—Michael Berger, senior counsel Manatt, Phelps & Phillips, LLP


“Jim Burling is one of America’s leading property rights litigators. In this book, he offers an outstanding overview of the law and history behind the policies underlying the nation’s housing crisis. Essential reading for anyone interested in the most important property rights and land use issue facing the United States today.”


—Ilya Somin, professor of Law George Mason University


“A thorough exposition of the fundamental importance of property rights coupled with a biting and well-documented indictment of superfluous governmental regulation which not only stifles such rights but also leads to a critical shortage of affordable housing.”


—David L. Callies, FAICP emeritus professor of Law University of Hawaii


“James Burling has been one of America’s most effective defenders of property rights for more than four decades, and in Nowhere to Live, he offers a clear and compelling account of the roots of America’s housing crisis in misguided—and sometimes ill-intentioned—departures from basic principles of property law. The book is comprehensive and nuanced, without ever losing steam or focus, and I learned a lot from reading it. Nowhere to Live is essential reading not only for legal experts but for interested citizens seeking to understand the dynamics of America’s housing crunch and the role of private property in a flourishing society.”


—James Y. Stern, professor of Law and director, William & Mary Property Rights Project
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Foreword






by US Senator Mike Lee


Buying a home provides more than shelter and a place to build memories—it’s also a critical tool for building wealth. For most Americans, their home is their most valuable asset and most reliable avenue toward long-term wealth accumulation.


Homeownership is the foundation of stable and secure communities. Localities with higher homeownership rates often enjoy stronger social cohesion, a more resilient tax base, better schools, and other ancillary benefits that help the community thrive, grow, and prosper. For these reasons, we recognize homeownership as a principal pillar of the American dream.


Yet, for many Americans today, this dream is growing further out of reach due to the lack of affordable housing. Housing costs are already the single largest expense in most American families’ budgets, and in recent years, spiking home prices have led to unprecedented challenges in affordability and availability of homes, with the median US home price increasing by 30 percent since the COVID-19 pandemic began in 2020.1 Higher interest rates, which make mortgages more expensive, have only compounded the challenge for lower- and middle-income Americans seeking to enter the housing market.


The central problem is one of supply and demand. By one leading estimate, the United States faces a shortage of over five million homes. The housing stock shortage is dramatically increasing prices and locking many buyers out of the market. With the pronounced inflation of recent years, the spiraling cost of raising kids, education, and health care, Americans are finding financial freedom more difficult to attain. Add to that the stark reality of stagnant wage growth, and the conclusion is undeniable: many Americans are losing their confidence.


They’re certainly losing confidence in the housing market. A May 2023 Gallup poll found only 21 percent of Americans believe now is a good time to buy a house.2 Twenty years ago, that number was 81 percent. We’ve witnessed a catastrophic loss of faith in the housing market—and with it, a loss of faith in the American Dream.


It’s not just affected potential buyers with lower income. Increasingly, working and middle-class families, who, within recent memory, typically experienced little difficulty securing good homes, are finding themselves locked out of the market. First-time buyers are hit particularly hard. Young Americans struggling with housing costs may delay starting a family and will likely find their ability to build wealth over the long term stymied.


One of the most culpable factors is government policy constraining the housing supply. Land-use regulations, prohibitive building restrictions, exclusionary zoning laws, rent-control schemes, and a patchwork quilt of rules and restrictions (primarily at the state and local level, though federal laws and regulations have also contributed) have dampened our ability to build the homes needed to house a growing population.


Finding ways to address high costs and making housing available to more Americans would go a long way toward improving the well-being of American families and strengthening our communities.


Fortunately, Jim Burling’s new book, Nowhere to Live: The Hidden Story of America’s Housing Crisis, presents us with an insightful starting point. This book provides a crucial understanding to navigate and address the underlying issues of our nation’s housing challenges. It’s essential reading for those of us dedicated to fostering solutions for every American.


Nowhere to Live is perhaps best thought of as three books in one:


1. It offers a brisk and compelling historical survey of how housing policy decisions over the last century have brought us to our current situation.


2. It presents a painstaking analysis of the adverse effects, unintended consequences, and even outright failures of various government policy interventions in the housing market.


3. It provides a carefully considered set of proposals as a roadmap for getting the housing market back on track.


Burling’s book does not deal in glibly rendered “heroes” and “villains.” Instead, he makes it clear that many of the problems we experience in housing today are complex and systemic, stemming directly from regulations and restrictions that have constrained the proper functioning of the housing market. While these regulations and restrictions may have been rooted in good intentions, many are well past their expiration date and desperately need rethinking. We know what we’re doing isn’t working—we see the evidence of that failure.


The challenge is not restricted to large cities and metropolitan areas where real estate is at a premium. Take my home state of Utah, where two-thirds of our land is owned or controlled by the federal government. Unfortunately, finding available land for housing is a challenge, especially in the West.


Importantly, Burling doesn’t offer a single “magic bullet” solution to address the housing crisis. Instead, he supplies a variety of suggestions based on free market principles that, taken together, would alleviate the problem. Policymakers and housing experts would do well to study Burling’s ideas—and then get to work putting them into action. Because these challenges won’t be overcome overnight; they result from decades of unwise decisions, and it will take time to set a new course.


We must get started right away!


While many “experts” simply repeat tired refrains, pitching the same policies that got us into this situation, we’re fortunate to have thinkers like Jim Burling, who can cut through the noise and present the case for an alternative market-based approach with clarity and precision.


Burling offers a clear plan.


Homeownership is vital to promote flourishing American families and communities. Jim Burling’s book is a valuable addition to the conversation, showing how we got here—but more importantly, providing a road map for where we need to go next by presenting a pro-growth, pro-family, pro-community housing reform policy that will go a long way toward restoring optimism and faith in the American dream.













Introduction


The Crisis—Our Dystopian Reality
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Figure 1. The New Colossus.





Not like the brazen giant of Greek fame,


With conquering limbs astride from land to land;


Here at our sea-washed, sunset gates shall stand


A mighty woman with a torch, whose flame


Is the imprisoned lightning, and her name


Mother of exiles. From her beacon-hand


Glows world-wide welcome; her mild eyes command


The air-bridged harbor that twin cities frame.


“Keep, ancient lands, your storied pomp!” cries she


With silent lips. “Give me your tired, your poor,


Your huddled masses yearning to breathe free,


The wretched refuse of your teeming shore.


Send these, the homeless, tempest-tost to me,


I lift my lamp beside the golden door!”


—“The New Colossus” by Emma Lazarus, inscribed at the base of the Statute of Liberty (1883)1


America still attracts immigrants from all over the world. We still provide a degree of economic freedom and opportunity that is sorely lacking in too many nations across the globe. And we still provide a tranquility that does not exist in nations beset by war, abject poverty, ethnic cleansings, religious persecution, and unchecked violence.


However, our welcome mat is becoming frayed. The disparity between the opportunities and conditions in foreign lands and those at home is no longer as stark as it was when the Statute of Liberty first stood as a beacon for the world’s poor and huddled masses yearning to breathe free. While we had poverty in the nineteenth century when Lazarus wrote the words to “The New Colossus,” we also had hope. Today we have our own wretched refuse of our urban decay and our tent cities scattered across our teeming shores. Our lamp is dim, the golden door tarnished, and the hope elusive.


While it may be elusive, the hope promised in “The New Colossus” is not yet completely extinguished. We got ourselves into this mess, and we can get ourselves out of it by reembracing the inspiration for the poem and the statue: Liberty! As will be shown, we have simply failed to allow ourselves to build enough housing for Americans to live in. Some of this failure has been the result of a deliberate desire to exclude the newest and poorest Americans from our neighborhoods. Some has been the result of well-intentioned but shortsighted policies to elevate other values over human needs. By limiting the rights of people to build new homes, we have constrained liberty—both of the people who desire better homes to live in and of the people wishing to build those homes.


It’s not for want of trying. For over a half-century, lawyers working with my organization, Pacific Legal Foundation, have fought a multitude of environmental and land-use restrictions that stand in the way of economic freedom and home building. As one roadblock is removed, government and “Not-in-My-Backyard” (NIMBY)-inspired groups impose others. The decline in property rights, especially in some of the coastal states, is proportionate to the decline in housing availability and affordability.


Unless and until we free up the pent-up desires of Americans to build new homes, America’s housing crisis will grow worse, especially in large urban areas. By various measures of affordability, it is becoming increasingly difficult for poor and middle-class families to find decent housing at an affordable level. Those on the very bottom of the economic and social ladder are now often without any stable housing. Instead, we have tent cities—which suffer in comparison to many third-world shanty towns.


But the “homeless” aren’t just some abstraction that we describe with numbers. These are real people. The New York Times recently interviewed thirty people who have, or are, experiencing homelessness across the nation.2 Every story is different; every story is the same. A loss of a job here, an illness there, the inexorable lure of drugs and alcohol somewhere else. These are the people who have been cast out of the American dream by internal and/or external forces.


As I write this, I reflect on the young woman I saw a while ago on the sidewalk below my second-story office window. She was cursing loudly and in obvious distress. She had covered herself with a blanket, under which I saw the repeated flash of a lighter. My first fear was that she was trying to set herself on fire. But then she threw off the blanket in frustration and finally managed to light the pipe clenched between her teeth. Soon, the effect of whatever it was she smoked eased her pains, she stopped cursing, and fell into a doze.
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Figure 2. Unknown woman below the author’s office window.





Riding our light rail a few years ago, I was assaulted by a deranged homeless man, who, after kicking my tablet out of my hands, could only scream at me, telling me to “stop f**king with me, you motherf**ker.” He continued shouting and cursing at me until the train came to the next stop and he got off. It took me a long time to calm my emotions.


When approaching the door of my office, I have seen the feces that were left behind by some unfortunate soul the night before. Usually, the city cleans up the mess in a day or so. When I remarked on the mess to our receptionist, she told me how upset she was to see a young woman wrapped in blankets and bawling on the side of the freeway. And this is in Sacramento, a medium-sized city that is in the throes of something that none of us has seen on this scale before in our lifetimes. These are just a few of the stories that all of us encounter with increasing frequency day after day. How did we get here? And who are these people?


Americans fall into two categories: those with homes and those without. Neither is doing well.


Those without Homes


On end-of-the-month January weeknights in 2023, volunteers across America counted 653,104 homeless people—the highest number ever counted.3 That’s roughly equivalent to every man, woman, and child living today in a city like Oklahoma City. Those are the people on the streets, in shelters, couch-surfing, living in their cars, and otherwise without any sort of permanent home. But there may be more. Those were only the ones counted—not those hunkered down in some remote unreachable corner of the city hidden from the eyes of the volunteers roaming the established camps and shelters.


African Americans, who make up 12 percent of the nation’s population, accounted for 37 percent of the homeless population. That stands to reason, as over a century of housing policies, by design and by inadvertence, have shunted minority populations into urban ghettos, where supply is limited, prices are high for what is available, and services are few.


Of the homeless that were counted, 256,610 were unsheltered.4 Those are people without a roof over their head, other than the roof of their cars, their nylon tents, or the stars. That’s as if every person living in Laredo, Texas, was thrown into a refugee camp, but one without regular food and care provided by the Red Cross.


And it’s only getting worse.5 Between 2020 and 2023, the number of homeless people jumped 12.5 percent nationally, 5.8 percent in California, the state with the most unsheltered homeless at 111,206 individuals. From 2007 to 2023, the homeless population in California surged 30.5 percent. Other states like New York had managed to experience a decrease over the early part of this period, with a decline of 18.7 percent from 2007 to 2022, although that success has been overwhelmed by the rising tide of immigrants coming to New York City. In the past year there has been a jump of 42.3 percent in the homeless population.6 There, over 100,000 people are living in shelters.7


In December 2019, after reporters from the New York Times “embedded” themselves in a homeless camp in Oakland, they did a video pictorial that compared a squatters’ camp in Oakland to one in Mexico City.8 While the camp in Mexico was three times larger, the shanties there at least had some basic utilities and sanitation. But the filth and squalor of the myriad homeless camps in the United States, one of the world’s richest nations, is beyond appalling. Things are so bad in some parts of Los Angeles that there has been a reappearance of the ancient scourges of tuberculosis, hepatitis A, typhoid fever, shigel-losis, and trench fever.9 Some predict that the bubonic plague will be next.10


In addition, those experiencing homelessness were considered to be more vulnerable to catching and spreading COVID-19.11 Not all observers, however, blame the spread of these diseases on the homeless, noting that rats and other vermin—which have always been part of LA’s ecosystem—are often to blame.12 These progressives suggest that the focus on the resurgence of old diseases is scapegoating the poor in a thinly veiled right-wing attack on the liberal politics of the cities.13 Nevertheless, the rat problem and homeless camps are inextricably intertwined. Sanitation departments do not usually make regular pick-ups at the homeless camps. Toilets are often unavailable, and cities resist the regularizing of the camps with such facilities, even arguing as Sacramento did in 2020, that there is no constitutional right to porta-potties in homeless camps.14 But as sure as sanitation-free homeless camps are filthy, and as sure as rats and disease follow filth, we cannot be sanguine that every third-world disease that starts in a homeless camp won’t spread into the general population.


Many people who at one time in our recent history would have been housed in cheap lodgings, boarding homes, or institutions can now be found living in squalor, outside, and without the basics of modern life. From the post-Civil War era to the Great Depression, many so-called “hoboes” lived outside in the sometimes romanticized “hobo jungles.” But those communities had some measure of self-order and discipline—even with codes of ethics.15 They were not hopeless. Today’s homeless camps are characterized more by squalor, trash, addiction, disease, and desperation.


“Car-camping” no longer means family fun in the mountains; it means finding a safe parking space for the night. Some of the luckier homeless get to spend the night in a shelter. Others prefer no such accommodation because of limits on drug and alcohol use or because of their discomfort with the shelter’s other clientele who do use or who are physically or mentally ill.


Especially troubling, at least 25 percent of the homeless are mentally ill, with some estimates running as high as 78 percent.16 It’s tough to get help and medicine when living on the streets. And the stress of not having a home can only exacerbate preexisting problems. When a mentally ill person goes without treatment, the illness will become worse: the depression more debilitating and the demons more compelling. If an ill person self-medicates with illicit drugs or alcohol, the illness will be compounded by the pathologies of addiction.17


And California, where half the nation’s homeless live, witnesses more homeless deaths than anywhere.18 In 2022, at least 4,800 homeless people died in California, nearly half from overdoses.19 Is California a harbinger of where the rest of the nation is heading, or will we learn the hard lessons from the Golden State and reverse course before all of America is covered with shantytowns and tent cities?


Those with Homes


Even those who can afford a place to live are often forced to spend a disproportionate share of their income on housing. The old “spend only 30 percent on housing” rule of thumb is an anachronism in many cities.20 With such a shortage of housing, working-class neighborhoods become gentrified, pushing the working poor further and further out. Blue and pink-collar workers must endure either nightmare commutes or barely habitable dwellings, often shared with other renters in equally precarious circumstances.


Over one-half of California renters pay more than 30 percent of their income in rent. One study reported that “nearly half of California’s households cannot afford the cost of housing in their local market.”21 That’s 9.5 million “cost-burdened” households in the state. That’s not surprising considering that the median value of a home has increased 160 percent since 2013, from $307,00 to $783,666 as of March 1, 2024.22 For a while, things seemed to be getting better . After a 20 percent increase from 2021 to 2022, prices dropped by 3.4 percent by late 2023.23 But alas, that was only temporary. Prices shot back up to their 2022 high by the spring of 2024.24 Among the state’s poorest populations, “nearly 100 percent are unable to afford the local cost of housing.”25 At the same time, the nationwide median price of an existing home reached $416,000 in the second quarter of 2023, nearly an all-time high.26 Between early 2020 and 2023, home prices rose an astonishing 37 percent, and rents rose by 24 percent.27


Nationally, over 23 percent of Americans are cost-burdened, 23 percent of homeowners and 49 percent of renters.28 Worse still, over 25 percent of Americas renting homes and apartments are severely cost-burdened, meaning they pay over one-half their incomes for housing.29


These statistics are at best rough measures of housing affordability. Fifty percent of a large income could be less of a stretch than 30 percent of a lower income household. Nevertheless, the overall point is that as the percentage of our incomes that we spend on housing rises, the less there is for other goods and services, and the less of a cushion we have should our incomes be curtailed, say by illness, an employer closing a business, or a pandemic. As a recent study from the Joint Center for Housing Studies of Harvard University put it, “since lower-income households are also more likely to have housing cost burdens and limited savings to cover those income losses, they are also more likely to have fallen behind on rent.”30 For the lowest income households, those earning less than $30,000 per year, 73 percent were cost-burdened in 2023. After housing costs, those households had only “$490 per month left to spend on all other needs—a full 18 percent drop in real terms from 2001.”31


How Did We Get Here?


The problems of housing affordability and homelessness didn’t crop up overnight. We didn’t have vibrant urban spaces and bucolic suburbs one day and an affordability and homelessness crisis the next. It’s been a long time coming. It’s been coming because we haven’t been able to meet the demand for housing. We have allowed zoning and excessive land-use controls to stand between the homes we need and the homes we have. Simply put, we’re simply not creating enough new housing. And at the core of our inability to create enough housing, we have government policy after government policy that prevents needed housing from being built.


Nationally, just to replace aging or destroyed housing stock, one million homes must be built each year. Another million must be built to keep up with population growth. Yet, we are building only half that number.32 Another estimate is that the national annual shortfall is 430,000 housing units per year with a total national shortfall of 6.8 million units.33 One estimate is that California alone needs to build 3.5 million homes and apartments by 2025.34 And where housing is being built, it isn’t necessarily where people need it to be. The Bay Area and Silicon Valley have created far more jobs than homes. Developers respond by building homes in distant Central Valley locations, forcing people to make hours-long commutes every day. California doesn’t build enough homes, so those states where building is easier see an influx of Californians who are uprooted to distant states to find affordable housing. And once an area begins to build enough homes to meet demand, there is often a movement to stop or slow the growth. People want affordable homes, but once they have one, they don’t want any more to be built.


Despite increasing need, we are building significantly fewer homes today than we did in the previous decades.35 For example, in the early 1970s we built from 1.4 to 2.1 million units per year. But in the post-recession years from 2015 to the present, we’ve averaged fewer than 1.2 million homes per year.36 All the while, our population has increased 61 percent from 205 million Americans to 331 million.37 As a study commissioned by the National Association of Realtors notes, “The shortfall in residential housing production extended across all regions of the country. Comparing the last two decades of annual housing production with the prior historical period (1968–2000), every major region of the country heavily underbuilt housing.” 38 Moreover, the study’s statistics support its conclusion that “the underbuilding gap extends across almost every major city in the country.” 39 This has, the study concludes, led to higher home prices, less equity for minority families, and delay in household formation—meaning younger adults delay or put off marriage and raising families.


While there are vast open spaces in the country, and while some rural areas are losing population, the places where people want to live—the cities where the jobs and opportunities are—are most severely impacted. Nowhere is this effect more pronounced than in our coastal cities, and California is among the worst of the worst of the places that are too susceptible to no-growth anti-development NIMBYism.


According to the California Legislative Analyst’s Office, just to meet that state’s growing population, builders must create 210,000 new homes a year; in a good year they build just about half that number.40 A recent study found that the state is short, at a minimum, a staggering two-million housing units when compared per capita to other states like New Jersey or New York.41 Over a forty-year period, this report notes that California “added only 325 homes for every 1,000 additional people. During the same period, New York and New Jersey added 1,007 and 681 homes for every 1,000 additional people.” 42 In more recent times, from 2005 to 2014, California has added only 308 units to New York’s 549 per 1,000 population added.43 In other words, California is among the worst, but even the best lags behind population gains.


Even California’s attempt to create publicly funded housing has been mired in failure. In 2021, San Francisco financed a tent city at a cost of $60,000 per tent per year.44 For only ten times that amount, in February 2022, Los Angeles could build a single permanent housing unit for the homeless.45 But that was then. Now the price in Northern California has jumped to $1 million for each “affordable” unit.46 In 2016, Los Angeles voters approved a $1.2 billion bond measure to build 10,000 new housing units, as if that would have made a serious dent in Los Angeles’s population of 30,393 people living on the streets that year.47 But ten thousand units is possible only in a political math class, because $1.2 billion divided by the bargain price of only $600,000 yields only 2,000 units in real math. And if the price is now a million dollars a pop, that yields only 1,200 apartments—for a homeless population in Los Angeles County that has now reached nearly 70,000 individuals in 2022.48 Clearly, the bond measure is a failure. The government might as well buy used homes and be done with it—since the median price of a home in Los Angeles is $1 million.49 Officials have blamed everything from union labor requirements to parking requirements to supply chain woes to a multiplicity of funding sources to local permit requirements.50 All true, perhaps, but it’s been a long time since government has been able to build anything at a reasonable cost.
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Figure 3. Million-dollar union-built affordable beachfront apartments in San Francisco.





While some nations have tried to repeal the law of supply and demand, none have succeeded. Not the Soviet Union. Not North Korea. Not Venezuela. And not even California. So, unless and until we build more homes, we’re not going to meet demand. And unless we meet the demand, prices will rise and rise and rise.


If the law of supply and demand requires that we build more housing, why aren’t we building enough homes? And who is responsible for building them?


A 2018 survey conducted by the Los Angeles Times of 1,180 eligible California voters found that 28 percent of the respondents blamed the problem on “lack of rent control.” A close 24 percent thought the problem was due to a “lack of funding for low-income housing.” A respectable 17 percent considered the problem to be environmental regulation. But only 13 percent laid the blame on “too little housing” and 9 percent on “restrictive zoning rules.” 51


But if we are to respect the immutable law of supply and demand, then the only explanation for the persistent high cost of housing is a lack of supply, which means that there is too little homebuilding. Some of the other answers to the survey may explain why there is too little homebuilding—such as environmental regulations or restrictive zoning rules. Other responses, such as rent control or more public subsidies are distorters of the free market and are more likely to be a cause of the lack of new building, rather than a solution to high costs. And other responses to the poll, such as foreign or Wall Street buyers, may identify a source of some temporary aberrations in the housing market, but they are, at most, temporary factors that will invariably be averaged out—if we begin to build a lot more homes. Moreover, corporate and foreign buyers do not explain why the housing affordability problem has been with us for decades. And, indeed, it has. According to a 1991 Presidential Commission:


In the past [twenty-four] years, no fewer than [ten] federally sponsored commissions, studies or task forces have examined the problem….


The regulatory environment has if anything become a greater deterrent to affordable housing, regulatory barriers have become clearly more complex, and apparently more prevalent….


Millions of Americans are being priced out of buying or renting the kind of housing they otherwise could afford were it not for a web of government regulations.52


That was written well over three decades ago. Presidents Obama, Trump, and Biden have said pretty much the same thing. The Obama White House put it this way:


Local policies acting as barriers to housing supply include land use restrictions that make developable land much more costly than it is inherently, zoning restrictions, off-street parking requirements, arbitrary or antiquated preservation regulations, residential conversion restrictions, and unnecessarily slow permitting processes.53


And President Trump issued an Executive Order stating that: “Increasing the supply of housing by removing overly burdensome regulatory barriers will reduce housing costs, boost economic growth, and provide more Americans with opportunities for economic mobility.” 54


President Biden agrees:


Today’s rising housing costs are years in the making. Fewer new homes were built in the decade following the Great Recession than in any decade since the 1960s—constraining housing supply and failing to keep pace with demand and household formation….


Exclusionary land use and zoning policies constrain land use, artificially inflate prices, perpetuate historical patterns of segregation, keep workers in lower productivity regions, and limit economic growth. Reducing regulatory barriers to housing production has been a bipartisan cause in a number of states throughout the country.55


Thus, we’ve recognized this bipartisan problem for over a half-century, and we are no closer to solving it now than we were in 1991 or twenty-four years before that. In fact, things have gotten worse.


During the Great Depression, there were over a million homeless people, many of whom created squatter villages known as “Hoovervilles” located in public parks and on open land. Many of the dwellings were made of scrap construction materials and many of the camps had their internal governance and rules, such as “no begging.” 56 Homelessness today has a different and more debilitating character than in the past with more women and children and “more medical, mental health and substance use disorders than previous generations of persons experiencing homelessness.”57


Even in more recent history, some recall a time when we had no significant homelessness. Nan Roman, president of the National Alliance to End Homelessness, commented, “In the 1970s, there was an adequate supply of affordable units for every low-income household that needed one—and we really didn’t have homelessness.”58


In contrast to the homeless of the nineteenth century and through the Great Depression, today’s homeless tent encampments spill over into downtown business districts where the homeless are beset by mental disabilities, drugs, and despair. The Great Depression has been blamed on many things from tariffs and a trade war, bad monetary policy, and government inaction in the face of the crisis. As will be shown, today’s homeless crisis is largely the result of generations of bad government actions.


This book will focus on those government forces that have caused and exacerbated the housing crisis. More importantly, it will show that the solution to this mess is not more government, but less interference by the government with the free market of housing. The focus will be on zoning, both exclusionary and inclusionary, environmental regulation, land-use permitting, rent control, eminent domain, and public housing. The bottom line is that we need less interference with the free market in housing, not more. Only by freeing up builders to build what the public wants to buy and live in can we begin to tackle our problems. Giving the government more power to interfere in the market is most certainly not the answer.


Put another way, hoping that the government will solve the housing crisis with more government is like hoping that a hurricane will wash away the effects of a flood.









PART I


Zoning: The Racist History of Residential Zoning—America’s Obsession with Quiet Places Where Yards Are Wide and People (of Color) Are Few


The shortage of affordable housing, especially for working class and minority populations, is no accident. It is the result of nearly a century of deliberate government policies designed to maintain economic and racial segregation. While the overt mandates forcing racial segregation lie in our past, their legacy lives on today. To understand how this began, we must first travel to Baltimore in 1910 when a lawyer decided to buy a home for his family.













Chapter 1


A Plague of Explicit Racial Zoning Is Born in Baltimore and Dies in Louisville






The collapse of housing affordability began over a century ago with the rise of zoning. On its face, zoning seems like a fair enough policy, designed to keep neighborhoods safe, clean, and healthy. However, its roots are much more sinister than that. Indeed, the history of zoning has been a history of confining poor and not-so-poor Black people to the ghettos. It started out with explicit attempts to zone out Blacks. When that was declared unconstitutional, it transformed into a more scientific and rational way of preserving “good” neighborhoods, so that the front door next door wouldn’t be darkened by those who were different.


Zoning for the purpose of economic and racial segregation had its start in 1910, when Jim Crow moved to Baltimore, Maryland.1


As the nineteenth century turned into the twentieth, the Eutaw Place neighborhood was a very fashionable, affluent, tree-lined, all-white neighborhood in the heart of Baltimore. Only a few blocks to the west, there were Black neighborhoods—which had been expanding into the White areas as the City’s Black population had been growing since the end of the Civil War. And as Black citizens became better established, they naturally sought to leave the slums and move to some of the nicer parts of the city.


In the summer of 1910, a successful, Yale-educated attorney named George W. F. McMechen and his schoolteacher wife moved to a three-story red brick row home at 1834 McCulloh Street, in the heart of Eutaw Place. While his new neighbors were all White, Mr. McMechen and his family were all Black. When the move became known, all hell broke loose.


George McMechen was born in West Virginia and attended Morgan State University in Baltimore when that school first opened in 1891. He next enrolled in Yale Law School in 1895 and, after practicing law a few years in Illinois, moved back to Baltimore and joined the Bar there in 1905. At heart, McMechen was an activist who didn’t like the informal color barriers thrown up to thwart the needs of Blacks who had left the South in search of economic improvement and freedom from the more oppressive discrimination endemic in the former confederacy. He especially didn’t like the difficulties Blacks faced in moving to more upscale neighborhoods like Eutaw Place.


White citizens saw the McMechens’ move as the first step in the destruction of another White neighborhood. They had seen this before as the Black population expanded and entered into formerly White neighborhoods. Previously, there had been isolated instances of vandalism by Whites when Blacks moved into their neighborhoods. As Garett Power notes, “Windows were broken and black tar was smeared on white marble steps. And when a black family moved into a house on Stricker Street they were attacked and the house was stoned. But white terrorism was no match for the combined purchasing power of housing-hungry blacks. Money talked.”2


When word got out about George McMechen’s move to Eutaw Place, White Baltimoreans held a protest meeting to agitate for a halt to the perceived further destruction of their all-White neighborhoods.3 White teens harassed the McMechens.4 Within days, every window and skylight in the McMechens’ new home was broken. Citizens presented a petition to the mayor and city council asking them to “take some measures to restrain the colored people from locating in a white community, and proscribe a limit beyond which it shall be unlawful for them to go.” 5
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Figure 4. From the New York Times, Dec. 25, 1910.





Milton Dashiell, a lawyer with an undistinguished reputation, took it upon himself to draft an ordinance to stop Blacks from moving into White neighborhoods, like his own.6


There were strong objections from the Black community to a proposal to create segregation by zoning. The Baltimore Afro-American newspaper spearheaded the opposition, not because, it said, Black people necessarily wanted to move into White neighborhoods, but because segregation was “anti-American” and “mischievous.”7


Despite the opposition, the city obliged its White constituency.


By a party-line vote, and over objections from the Republicans, Black leadership, and some members of the real estate business, the city council complied. In December 1910, the city adopted the nation’s first racial apartheid law.8


The ordinance was straightforward and decreed: “That no negro can move into a block in which more than half of the residents were white.” And in a cynical hat-tip to equality, it continued: “That no white person can move into a block in which more than half of the residents are colored.” 9 The law had teeth. It threatened: “That a violator of the law is punishable by a fine of not more than $100 or imprisonment from [thirty] days to [one] year, or both.”10


That’s the equivalent of more than three thousand dollars in 2024 dollars.


The city solicitor, Edgar Allan Poe—a grand nephew of the American poet—opined that the law was constitutional, because “close association on a footing of absolute equality is utterly impossible between [whites and negroes and] … wherever negroes exist in large numbers in a white community [there is] invariably … irritation, friction, disorder and strife.”11 This sentiment was widely shared: the notion that Black populations were irredeemable and had to be quarantined to avoid infecting the White population with their blight. The city’s progressive and reform-minded mayor signed the legislation in December 1910.12


It made national news. A two-page Christmas Day story in the New York Times noted the new law’s significance:


Nothing like it can be found in any statute book or ordinance on record in the country. It seeks to cut off from men of a certain class—black in one set of circumstances, white in another—the right to purchase and enjoy property anywhere within the limits of Baltimore, under a certain limitation saying: “Thus far shalt thou come no further.” It deprives such a man of the right to enjoy property that he may own.13


The Times article had a few illustrations of the “problem,” one showing a block of well-built homes and captioned, “Where the Negro Invasion Has Depreciated Values.”


Baltimore Mayor J. Barry Mahool defended the ordinance, telling the New York Times that “one of the first desires of a negro, after he acquires money and property, is to leave his less fortunate brethren and nose into the neighborhood of the white people.” Moreover, “Many blocks of homes formerly occupied exclusively by whites have now a mixture of colored—and the white and colored races cannot live in the same block in peace and with due regard to property security.” Later on, he claims that the ordinance “was not passed in a spirit of race antagonism; most of us concerned in its passage are the best friends the colored people have.”14
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Figure 5. New York Times Dec. 25, 1910.





The mayor next described the vandalism caused by the McMechens’ move and that of the few Blacks that followed that year: “Window-glasses of the negroes’ houses were broken with stones; skylights were caved in by bricks, descending bomb-like from the sky: there were mutterings of plots to blow up the houses; in short, we were on the verge of riot.”15


The Times sought other opinions. It quoted further from Solicitor Poe who suggested that the ordinance was not derived from “mere prejudice but because experience and time have conclusively proved that the commingling of the white and colored race is an absolute impossibility and that any attempt to bring about such a result invariably leads to grave public disaster.”16


The newspaper continued with this quote from an unnamed “lady high in Baltimore’s most sacred circles” that, “It is a most deplorable thing that even the best of the well-to-do colored people should invade our residential districts. I am sure the colored race has no better friend than I…. From my earliest recollection my feeling for the race has been one associated with affection; my old negro ‘mammy,’ my little nurse-girl playmate, all are among my happiest recollections. But the idea of their assuming to live next door to me is abhorrent.”17


After noting the rampant vandalism of the Black-inhabited homes in the neighborhood, George McMechen told the Times:


“We did not move up there because we wished to force our way among the whites; association with them in a social way would be just as distasteful to us as it would be to them. We merely desired to live in more commodious and comfortable quarters….


“In my opinion as a lawyer [the ordinance] is clearly unconstitutional, unjust, and discriminating against the negro….


“So far from having any disposition to live among the whites, I vastly prefer living in the midst of my own kind. But I cannot get the comfort there that my purse permits me—and which I think I am entitled to, under the law, if I pay for it….


“We certainly have the right, as American citizens, to the pursuit of happiness and comfort.”18
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Figure 6. George McMechen Yearbook


Photo, Yale Law School.19





The law was immediately challenged by both Black and White citizens of Baltimore. White real estate interests were especially unhappy and wrote the mayor that they would lose “thousands of dollars” if White landowners could not rent to Blacks in already mixed neighborhoods where Blacks were in the minority.20 Others complained that they would suffer hardship if they couldn’t rent to Whites where they were in the minority.21


Within a month, twenty-six criminal enforcement cases were in court, with the defendants, White and Black, challenging the constitutionality of the law.22 They initially had some success. The county court struck the ordinance down on a technical drafting error. But the city fathers were undeterred and adopted a new version in 1911.23 Several challenges and versions later, the law remained, with its fourth iteration ultimately surviving challenges in the state courts.


The effects of the ordinance and other subsequent segregating laws were devastating to the Black community. As its population increased, the supply of new housing was stalled. Black Baltimoreans could buy homes only in Black majority districts where there was no space for new homes. More people chased the static supply of homes and apartments. With demand rising, the incentive to maintain the existing housing stock declined. Prices rose and quality declined. Crowding increased and disease became more prevalent.24


The ordinance proved to be wildly popular throughout the southern and border states. In only a few short years, a dozen or so cities adopted ordinances based on the Baltimore model.25 One such city was Louisville, Kentucky.


W. D. Binford, an employee of the mechanical department of two of the local Louisville newspapers, started the segregation ball rolling.26 He made his first presentation to a group of White real estate men, calling for adoption of the Baltimore plan. Otherwise, he told them, they would awaken one morning “to find a Negro family had purchased and was snugly ensconced in a three-story residence in one of the best and most exclusive white squares in the city.” Their purpose was “purely mercenary” and “to exact a prohibitive bonus from white residents to leave the neighborhood.”27 His first audience pretty much ignored him. However, as the Boston Guardian reported, a small element of Louisville’s poverty-stricken Whites, spurred on by the Louisville Times, soon enough succeeded in getting the Baltimore copycat ordinance adopted.28 While there was organized opposition from Blacks and White businessmen, arguments from working-class Whites that Blacks could destroy property values won the day.29 The ordinance was adopted on May 11, 1914.30


William Warley was the first president of the Louisville branch of the National Association for the Advancement of Colored People (NAACP) and founder and editor of the Louisville News. In 1914, when Louisville passed its own Baltimore-style apartheid ordinance, the NAACP had been in existence for five years. And it was looking to take on racial zoning in the Supreme Court. The NAACP leadership knew it would not be easy.


Only eighteen years before, the Supreme Court had upheld segregation by Louisiana of Pullman railroad cars in Plessy v. Ferguson,31 a case that created the notorious “separate but equal” doctrine. That case began on June 7, 1892, when Homer Plessy, a “mixed-race” thirty-year-old shoemaker bought a first-class train ticket. Two years earlier, however, in 1890, Louisiana passed a law it called the “Separate Car Act,” wherein railroads had to maintain “equal, but separate” cars for Whites and non-Whites. Riding in the wrong car could subject the passenger to a fine of twenty-five dollars and twenty days in jail. Failure by a train conductor to enforce the law could make him subject to similar penalties.


The railroads were unhappy with the new law. They neither wanted to buy the extra train cars it would require nor the liability to enforce a law they didn’t need. Therefore, the railroad developed a secret plan where it would arrange for Homer Plessy to board a train and be arrested for violating the law. Moreover, the railroad paid for Plessy’s attorneys so that they could bring forth a constitutional challenge. To highlight the folly of the law, Plessy was chosen as the torchbearer of the case, in part because his mixed-race background was not readily obvious from his appearance.


* * *


Plessy admitted to a train conductor—who was part of the plan—that he was an eighth Black. Plessy was arrested and convicted for trying to ride in the Whites-only first-class car. There were, unsurprisingly, no identical first-class cars for non-Whites. Plessy’s lawyers argued that the law violated the Constitution’s Equal Protection Clause, which the nation had adopted after the Civil War. The so-called “reconstruction” of the Constitution through the Thirteenth, Fourteenth, and Fifteenth Amendments and the Civil Rights Act of 1866 were meant to forever end not only the enslavement of Black Americans, but the unequal treatment of Blacks. Henceforth, everybody would be entitled to all the rights of full citizenship.


But like a lot of post–Civil War federal lawmaking, the Equal Protection Clause was ignored in the southern states. In time, the North and the federal government began to give up on enforcing the reconstruction amendments and laws. Nowhere was this truer than with the seven-to-one ruling against Homer Plessy. The Court blithely held that “equal protection” could be the same thing as “separate but equal.” While it was clear that things were not equal, the Court’s majority upheld Louisiana’s railroad Jim Crow law.


There was one stirring dissent by Justice John Marshall, who wrote:


There is no caste here. Our constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law. The humblest is the peer of the most powerful. The law regards man as man, and takes no account of his surroundings or of his color when his civil rights as guaranteed by the supreme law of the land are involved.32


Alas, that sentiment would not become the law of the land until over a half-century later when segregation began to tumble down in Brown v. Board of Education.33


Even more disheartening was the story of Berea College. After Kentucky adopted a law requiring that all schools in the state be segregated, the college protested and sued. After all, its Christian mission was to educate “all races of men, without distinction.”34 But in 1908 the Supreme Court upheld Kentucky’s law. In order to survive, the college was forced to expel all of its Black students.35


With these cases in mind, the NAACP knew it had a big challenge ahead. At a meeting in a local Black church, J. Chapin Brinsmade, NAACP’s new lawyer from Washington, DC, told the crowd that the “results in Louisville will be of the utmost importance in determining whether or not the Negro is to be segregated. It will not be easy to void the ordinance in the courts … Louisville has drawn its ordinance very carefully.”36


Despite the promise of the Thirteenth, Fourteenth, and Fifteenth Amendments that all persons were entitled to the same liberties as every other person no matter what their color may be, as Jim Crow took hold in the South, many of the rights guaranteed by the Civil War amendments became more illusory than real for black citizens.


The title of Louisville’s new law said it all:


An ordinance to prevent conflict and ill-feeling between the white and colored races in the city of Louisville, and to preserve the public peace and promote the general welfare, by making reasonable provisions requiring, as far as practicable, the use of separate blocks, for residences, places of abode, and places of assembly by white and colored people respectively.37


It had the supposedly separate but equal provisions: Just as no Black person could buy property and move into a predominantly white neighborhood, so too could no white person buy property and move into a mostly Black neighborhood. However, the equality was a sham and served to keep Black Louisvillians stuck in poorer and more rundown neighborhoods rather than keeping Whites out of the better Black neighborhoods.


Just three months after the ordinance was adopted in 1914, the city prosecuted its first case. In August, Arthur Harris moved into a house in a White block. He was summoned to appear before a police court and found guilty of violating the new law. In December, the court upheld the conviction, stating that the ordinance “was extremely mild in its operation,” that it had a “scrupulous regard for property,” and that while the ownership of property was important, it could be regulated by the government—as settled by the Supreme Court in the Plessy “separate but equal” railroad car case.38 This would be the first criminal conviction based on the law. But it was Mr. Warley’s subsequent civil suit that would put it to the most serious test.


William Warley wanted to challenge the new law. So did Charles Buchanan, a White businessman who bought and sold real estate. Together, they concocted a plan. They found a block in the city that had ten households—eight of which were occupied by White families and two were occupied by Black families. Mr. Warley contracted to buy from Mr. Buchanan an undeveloped lot on the block so that Mr. Warley could build his family a home. The contract, however, had a rather unusual provision:


It is understood that I am purchasing the above property for the purpose of having erected thereon a house which I propose to make my residence, and it is a distinct part of for said property unless I have the right under the laws of the State of Kentucky and the City of Louisville to occupy said property as a residence.39


In short, the contract allowed Warley to get out of the deal if he wasn’t allowed to live on the property he bought. Both he and Buchanan knew full well that Warley wouldn’t be allowed to move into Warley’s new property, but they moved ahead in order to set up a test case to challenge the law.


After signing the contract, Warley immediately tried to back out of the deal, citing the Louisville ordinance as the reason why he could not go through with the purchase. Buchanan sued Warley, seeking to enforce the contract and make Warley buy the property. While Warley claimed that the ordinance prevented him from buying the property, Buchanan asserted that the law was unconstitutional. Thus, there was the odd circumstance of a White businessman arguing in court that the segregation ordinance was unconstitutional, while Warley, the local Black NAACP president, was relying on the ordinance to avoid a contractual obligation. It may have been a set-up, but it was brilliant. And it needed to be brilliant considering the obstacles the opponents of residential segregation faced.


With Jim Crow becoming more and more firmly entrenched in the South, and with no indication from the Court that things were about to change, the NAACP looked for a new strategy. It found it with a case decided only nine years earlier—Lochner v. New York.40 The Lochner Court had found a regulation of working conditions in bakeries interfered with the freedom of contract between employers and employees and in doing so violated the “substantive due process” rights guaranteed by the Constitution. Substantive due process was then, as now, a controversial doctrine.


But it was a doctrine for which the NAACP had found some use. Knowing that an argument under the Equal Protection Clause of the Fourteenth Amendment would not be well-received in light of the Plessy and the Berea College cases, the NAACP had no choice but to avoid heavy reliance on the fundamental principle that segregation is an evil proscribed by the Constitution’s guarantee of equal protection. Instead, it relied on Lochner and the Court’s embrace of economic rights. If the Court couldn’t understand the conflict between the Equal Protection Clause and the separate but equal doctrine, perhaps it could understand the importance of the right of a White landowner to sell his property to whomever he wanted—even if the buyer were Black.


Lochner involved New York’s regulation of working conditions in bakeries. For generations, the Lochner decision has been derided by progressive scholars as a case that elevated property and economic rights over the ability of government to protect working people. More recent scholarship has called that narrative into doubt.


As catalogued in detail by Professor David Bernstein, the regulation at issue in Lochner was little more than a protectionist ordinance pushed by well-established bakeries to shut down competition from smaller and newer bakeries opened and run by immigrants.41 Bernstein describes the conventional progressive demonization of Lochner this way:


Lochner is said to have involved overworked, exploited bakery workers who had managed to win a meager but hard-fought legislative victory limiting their hours of labor to sixty per week. The Supreme Court refused to acquiesce to this minor victory for progress and social justice, and instead protected the interests of large corporations by invalidating the hours legislation under the Fourteenth Amendment’s Due Process Clause as a purported violation of “liberty of contract.”42


But, Bernstein writes, this is a myth:


The bakers’ union conceived of and promoted the hours legislation not simply to address health concerns, but also to drive small bakeshops that employed recent immigrants out of the industry…. Large corporate bakeries, meanwhile, supported and also benefited from the maximum-hours legislation invalidated in Lochner. The constitutional challenge to the legislation came from small family-owned bakers that were usually owned by former bakery workers.43


This was a classic case of what economists today call “rent-seeking.” Rent-seeking behavior refers to the efforts of interest group lobbyists to gain an advantage over competitors through legislation. For example, a manufacturer might seek a law that favors the sale of products that only it makes. A union might ask for legislation that requires all construction workers on government projects to be unionized. In one famous case, a consortium of avocado farmers in California convinced that state to ban avocados with less than 8 percent oil content. Only avocados grown in California could meet this standard, thus making avocados grown in Florida illegal in California.44


In other words, like most cases where there is a symbiotic rent-seeking relationship between legislators, the regulators, and the regulated community, the large bakeries could more easily meet the new labor guidelines.45 But the smaller, largely immigrant-owned bakeries, that relied more on long hours put in by family and friends, could not. The law was designed to drive them out of business. The worker-protection rationale was a pretext.


Moreover, like a lot of protectionist legislation, there was an element of anti-immigrant bias. As Bernstein relates, a state inspector reported, “It is almost impossible to secure or keep in proper cleanly [sic] condition the Jewish and Italian bakeshops. Cleanliness and tidiness are entirely foreign to these people.”46


In April 1902, a factory inspector filed a criminal complaint against Joseph Lochner, a small bakery owner. The complaint alleged that Lochner had employed Aman Schmitter for more than sixty hours a week. Schmitter claimed that he agreed to work extra hours so he could learn cake-baking.47 Interestingly, Schmitter had known Lochner for years, and continued to work for him for years after the case. David Bernstein speculates that Schmitter, Lochner, and the Utica Master Bakers Association had cooperated to set the case up as a constitutional challenge.48




[image: image]


Figure 7. The Lochner Bakery.49





Lochner lost in New York’s Court of Appeals, its highest court. The court concluded that, “the purpose of [the law] … is to benefit the public; that it has a just and reasonable relation to the public welfare, and hence is within the police power possessed by the Legislature.” 50 By the “police power” the court was not referring to law enforcement; rather this is the term given for a local or state government’s general power to pass laws and regulate in the public interest. With its focus on the beneficial nature of the law, the state court paid little attention to whether Lochner’s rights had been trampled. But the United States Supreme Court did.


In what proved to be one of the most controversial decisions of its era, the Supreme Court concluded:


That the real object and purpose were simply to regulate the hours of labor between the master and his employees … in a private business, not dangerous in any degree to morals, or in any real and substantial degree to the health of the employees. Under such circumstances the freedom of master and employee to contract with each other in relation to their employment, and in defining the same, cannot be prohibited or interfered with, without violating the Federal Constitution.51


There was a strong dissent from Justice Holmes, who famously quipped that the Court should not impose its own model of economic wisdom on the nation. Referring to the laissez-faire economist Herbert Spencer, Holmes wrote:


The liberty of the citizen to do as he likes so long as he does not interfere with the liberty of others to do the same, which has been a shibboleth for some well-known writers, is interfered with by school laws, by the Postoffice, by every state or municipal institution which takes his money for purposes thought desirable, whether he likes it or not. The 14th[-Fourteenth] Amendment does not enact Mr. Herbert Spencer’s Social Statics.52


While progressives have long lamented it, the Lochner opinion came strongly down on the side of economic rights against state interference. And it was this respect for economic and property rights that gave the NAACP a powerful tool to fight racial segregation in Louisville. The NAACP used Lochner to argue for the free right of contract between buyers and sellers of real estate, whatever the color of their skin.


Effective advocates in any court understand that even the best legal arguments can often lose if a party is unsavory or the idea of giving a win for the litigant makes the judges uncomfortable. While some courts can overcome their distaste for an individual and rule in that person’s favor if the law is compelling enough, this is usually not so if the law is uncertain. That is why lawyers try to paint their clients in the best light possible and try to make the court understand all the good that can come out of the correct decision. The NAACP attorneys understood this well.


The NAACP’s brief opposing the law was carefully tailored for its intended audience—a Court that was comfortable with the philosophy of “separate but equal.” Recognizing that the prejudices of the justices ran deep, the NAACP’s principal brief begins by setting up its own cringe-worthy dichotomy between good Blacks who were trying to better themselves and a “degraded and worthless class of negroes”:


That if the ordinance in question is enforced it will result in preventing the better and more prosperous element of the colored inhabitants from obtaining residences in a better locality, will have a tendency to confine those members of the colored race who are anxious to improve their condition to undesirable quarters of the city, where they and their offspring will be constantly thrown in close touch with and contaminated by the degraded and worthless class of negroes, which element predominates in those sections to which the colored race are now almost exclusively confined, and will thereby have a tendency to lower the standard of citizenship in the State among the colored citizens rather than raise it.53


And then, to further reassure the Court, the brief continues that the plaintiffs are seeking only a return to the status quo ante, rather than the more radical and pernicious course inherent in the ordinance:


The purpose of the enactment … is to establish a Ghetto for the colored people of Louisville…. After white and colored people have lived side by side all over the country for nearly fifty years since the Civil War, there has come an outbreak of race prejudice, and legislation like the ordinance under consideration has been attempted in various cities. It is a disease which is spreading as new political nostrums constantly spread from State to State.54


And next, after making the Court comfortable with the thought of ruling for the plaintiff, the NAACP next provides a palatable legal reason for doing so that is based in the economic rights of property owners. Such rights, the NAACP argues, the ordinance “destroys without compensation rights which had become vested long before it took effect.” 55 The brief admits that governments have the “police power” to regulate economic activity. However, tying the economic argument to the antidiscrimination theme, the NAACP continues that such regulations must be applied uniformly:


We rest our case upon the fundamental principle that, while a State may make police regulations which forbid many acts which would otherwise be lawful and may add restrictions respecting the use of property to those existing at common law, such restrictions must affect all citizens without discrimination.56


The brief is careful to make no attempt to call for a reversal of the “separate but equal” cases of Plessy or Berea College, or to even suggest that those cases would be incompatible with a favorable outcome in Louisville. Instead, whereas Plessy and Berea College advanced some [ersatz] notion of “equality,” the whole point of the Louisville ordinance was only to advance inequality: “Such an ordinance cannot fail to keep the negro in that condition of inferiority as respects his opportunities for advancement and self-improvement which it was the prime object of the Fourteenth Amendment to put an end to.”57


And again, “No one … would imagine for an instant that the predominant purpose of this ordinance was not to prevent the negro citizens of Louisville, however industrious, thrifty, and well-educated they might be, from approaching that condition vaguely described as ‘social equality.’”58


Working through the double-negative in that passage, the NAACP was making it clear that a victory for them would not be a threat to “separate but equal.” That would have to wait for a later generation. But to win in 1917, the NAACP was compelled to agree that the “Counsel for the defendant are right in saying that the Fourteenth Amendment does not compel social equality.”59


While the City and its supporting friends of the Court—which included the City of Baltimore—argued mightily that Plessy and Berea College protected the segregation ordinance against challenge, the NAACP would have none of it. And, more importantly, neither would the Supreme Court.


On November 5, 1917, the Court issued its opinion. The Court was far more interested in protecting rights in property than allowing segregation. First, the court emphasized the importance of property rights in American law:


The Fourteenth Amendment protects life, liberty, and property from invasion by the states without due process of law. Property is more than the mere thing which a person owns. It is elementary that it includes the right to acquire, use, and dispose of it. The Constitution protects these essential attributes of property…. Property consists of the free use, enjoyment, and disposal of a person’s acquisitions without control or diminutions save by the law of the land.60


Property rights were the key to defeating the law, because they were the one area where discrimination could not be tolerated: “Colored persons are citizens of the United States and have the right to purchase property and enjoy and use the same without laws discriminating against them solely on the account of race.”61


As for Plessy, the Court paid it little mind, simply saying that Plessy dealt with the “classification of accommodations [which] was permitted upon the basis of equality for both races.” 62


Also, by 1917, a few other lower courts around the country had been able to get around Plessy when ruling that Baltimore-style copycat laws violated the federal constitution. In Buchanan, the Supreme Court found particularly persuasive the way the Georgia Supreme Court dealt with Plessy in a case from Atlanta and proceeded to quote from the Georgia opinion:


The most that was done [in Plessy] was to require him as a member of a class to conform to reasonable rules in regard to the separation of the races. In none of them was he denied the right to use, control, or dispose of his property, as in this case. Property of a person, whether as a member of a class or as an individual, cannot be taken without due process of law.63


And because a White man could not sell his property to a Black man, just as the Black man could not buy the property of a White man, the Court found not only a lack of equality but a violation of property rights.


We think this attempt to prevent the alienation of the property in question to a person of color was not a legitimate exercise of the police power of the state, and is in direct violation of the fundamental law enacted in the Fourteenth Amendment of the Constitution preventing state interference with property rights except by due process of law.64


That was pretty much the end of explicit racial zoning. Overt apartheid was dead. While a few other cities tried from time to time to pass similar laws in the hope that the courts would overlook them or reverse Buchanan, those attempts were promptly struck down by the courts. But in the end, it didn’t much matter. Cities soon found a more sophisticated way to protect White neighborhoods not only from Blacks but also from the “degraded and worthless class” of all races. The era of economic and exclusionary zoning was about to begin.
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248-250 South Street

LOCHNER’S
is one of the oldest and most reliable
. Bakeries

in Central New York

We pride ourselues on Uniformity, Purity, Cleanlineg, |
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JAMES S. BURLING

THE HIDDEN STORY OF
AMERICA’S HOUSING CRISIS
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