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We dedicate this book to Faith Bandler and the 1967 campaigners.

We acknowledge that we owe a debt to the courageous men
and women who pursued constitutional change for more than a
decade in the 1950s and 1960s and dedicate this book to them.
Their hard work, funded by private donations, often from Aboriginal
and Torres Strait Islander senior people contributing from their
pensions, resulted in the only referendum in Australian history
dealing with issues pertaining to fundamental fairness and justice
for Indigenous Australians.

The great hope of many Australians is that we can achieve a
second referendum asking Australians to vote for recognising us
as first Australians in the Constitution. If we should achieve this
most important goal, we trust that Australians will pause to consider
those brave souls who succeeded against all odds in persuading the
Australian Government to hold the first referendum on our status
in 1967.



FOREWORD

Fred Chaney

 

 

 

THIS BOOK PRESENTS a window into the challenge facing those trying to advance constitutional recognition of the native peoples of Australia and exposes the potential underlying fault line between black and white thinking on constitutional recognition. Bridging that fault line is essential to success. Can the wider community bring itself to understand and embrace the perspectives of the first nation peoples on their place and circumstances?

The seventeen contributors, all Aboriginal and/or Torres Strait Islander people, put forward their varying perspectives on the importance and value of constitutional change. The differences between them relate to means and not ends. In their different ways, they all talk about their collective identities, their survival, their ongoing rights as collectives or first nations. They want recognition to make a difference or the adoption of alternative approaches, treaties, representation or legislation. They want recognition of continuing difference as well as greater statistical equality. Closing the gap is not enough. Their aim is not assimilation and disappearance. Their aim is to end the anxiety about the continuing existence of their cultures.

We commonly claim that one of the distinctive elements of Australia is that it is the home of the world’s oldest living cultures. The claim is true. The implications of that claim are profound and not widely understood. It means that the cultures are not historic; they are alive in Australia today. If history is any guide, they will live in Australia in the future because Aboriginal people will ensure that they do. This is a choke point for many other Australians: we are all equal and the same, aren’t we?

Recognition is about continuing difference. As these essays make clear, Aboriginal and Torres Strait Islander peoples form part of the rich tapestry of our country and the reality of their ongoing existence is recognised in domestic law. Year after year, parts of the Tindale map of the tribes of Australia are converted into areas legally recognised as places where collective rights exist in the tribes who were here before the rest of us. These rights flow from the tribal or collective status of the peoples who were here when the settlers arrived.

Regularly agreements are struck between miners and native titleholders on whose land they work. These are not agreements between mining companies and individual Aboriginal people. The agreements are between those companies and the Aboriginal collectives whose country it is.

In Western Australia, historically a place of fierce opposition to Aboriginal land rights, the state government has treatied about the South West lands not with 37,000 individual Noongars but with their collective identities defined by their own law and culture. Post Mabo, it is unremarkable that Aboriginal people are dealt with as people identified through connection to country. For some purposes at least, first nation identity has been established and recognised in the law.

Indigenous Australians won a great victory in Mabo: recognition of their unique continuing status within the Australian polity. For constitutional recognition to mean anything to them, it must be an advance on what they have already achieved after centuries of nonrecognition. At the minimum, it must cement in gains already made.

What all of these writers provide are measures against which proposals for constitutional change can be measured. Are there better alternatives?

What they also provide is a window into the perspective of native people on their circumstances and their deep sense of powerlessness and injustice. They tell us why change is wanted. As an older white Australian faced with the reality of continuing disadvantage, I sometimes console myself with their victories over fifty years: voting rights achieved, full and equal citizenship, land rights, the Racial Discrimination Act, the Mabo decision, cultural excellence, and expanded agreement-making. But how can anyone deny their dissatisfaction—even rage—at their circumstances and powerlessness in the face of often counter-productive government interventions in their lives? Every problem is to be solved by reducing their individual agency rather than enlisting individual and collective agency.

Recent years have seen a steady destruction of the organisations through which Aboriginal people found their voices and the chance to participate in designing and delivering solutions. It is suggested these are the worst of times to be considering recognition because Indigenous affairs are in such a sorry state. Their ideas about how to go about the business of closing the gaps are subservient to the superior knowledge of politicians and bureaucrats. Problems that can only be solved locally in homes, classes and workplaces are to be solved in manners dictated from a distant centre. Despite valiant efforts by Aboriginal leaders, policy and administration are more centralised than ever before.

So the essays ask many questions and pose a variety of answers. They point out the interrelatedness of proposals for constitutional recognition with policy and legislation. They provide some tests to apply to any proposal the parliament might put forward for consideration in a referendum. Is the proposal one that confirms the ongoing place of our first nations in the Australian legal and political system? Does it in any way threaten or diminish what has already been gained through the past struggles for recognition of rights and status? Does it provide a framework within which our first nation peoples may continue to assert their identities and pursue agreements with governments and corporations to deal with the issues raised in these essays, including continuing disadvantage? If a proposal fails these tests, it is unlikely to command the support of those we are wishing to recognise and would not command mine.

Pursuing agreements that acknowledge Aboriginal identities as tribes or first nations and which deal with the issues they wish to have addressed is an attractive option. They are not subject to the tyranny of a referendum and the danger posed by the double majority requirement. First nations come to the table as stakeholders, not as supplicants. They can determine what they wish to negotiate. They do not have to be limited by the legal complexities of native title law. As the Yorta Yorta proclaimed after the High Court denied their native title claim: we are here and you have to deal with us. Assertion of first nation state is a political action rather than a necessarily circumscribed legal claim.



INTRODUCTION

 

Megan Davis and Marcia Langton

 

 

 

ABORIGINAL PEOPLES ARE THE first peoples of this continent by an immeasurably long period of time—currently it is believed we go back at least 60,000 years. As a result of that long occupancy and ownership of this continent, we have a distinct cultural identity and traditions and practices, including a unique connection to sea and country that ought to be recognised and retained as part of our nation’s social fabric.

To ally the fears of some of our readers, a note on our use of the term ‘country’ in the title of this collection is necessary. In most Indigenous cultures in Australia, land is regarded not just as a physical resource, but as a social resource: ‘country’ is the term used by many Indigenous people to refer to customary estates. These landscapes are defined and bound by custom and hereditary rights, shaped by a priori spiritual forces and imbued with spiritual power. ‘Country’ may include landscapes, seascapes and riverscapes, and may have one or more focal sacred sites. These sites may be terrestrial, marine or riparian. The use of the term ‘country’ permits a more careful account of Indigenous cultural and social concerns and aspirations and opens up the possibility of analysing the use of ‘country’ in terms relevant to the Indigenous stewards. ‘Country’ may include land and water, whether owned under Australian title or not, and in the latter case, whether or not under claim under native title or other legislation, or land and water under contemporary forms of Indigenous governance, including local customary forms of governance, representative bodies, community councils, etc. Customary management of ‘country’ involves special knowledge and practices that the traditional owners bring to the task.

Over the years since Australia’s Federation there have been calls by many Australians for the recognition of that unique cultural status as first peoples as well as the right to be treated equally. We achieved this in part in 1967 when a majority of Australians voted to amend the Constitution to recognise Aboriginal and Torres Strait Islander peoples as a part of the Australian nation. In the near future Australians will be called upon again to collaborate with Aboriginal and Torres Strait Islander peoples in the next phase in constitutional recognition.

The Australian people will be asked to participate in a conversation about those two things: how should first peoples be recognised in the fabric of our nation and should we commit to equality of all peoples? These are deceptively simple questions for a number of reasons. The Australian Constitution is not easily amended. Constitutional change is fraught with difficult legal questions relating to the potential for future court activism, interpretation and many other issues.

Yet consistent polling from the past five years has shown that most Australians agree that we must secure a path to honouring the status and culture of Indigenous peoples, as well as committing to equality before the law. There are many points of view on how we might achieve that. This is one of the purposes of this collection of essays authored by Aboriginal and Torres Strait Islander people: to publish the diverse and often surprising views and approaches of a range of Indigenous public intellectuals and community leaders. We asked authors not to be constrained by the ideological minefield of deeply held views from both the left and right wings of Australian political life regarding matters such as ‘rights’ in the Constitution. If societies were to confine themselves only to what the most conservative and tradition-bound will abide, there would be no change and no law reform.

Still, we acknowledge and respect the deep commitment of some to a rights-free polity. The strength of the sentiment among a few against rights does make the job of overcoming the Commonwealth’s power to discriminate racially, which it has had since 1901, our most difficult challenge. How do we find a way to resolve the problem of the racially discriminatory nature of our Constitution apropos the opposition to explicit rights? The answer may be that we as a nation cease to identify Indigenous peoples as a ‘race’ but rather as ‘first peoples and the descendants of first peoples’. We are confident most Australians do not want our Indigenous cultures, our languages and all those distinctive things that pre-date British annexation to dis appear, or to contribute in any way to the disappearance or demise of Aboriginal and Torres Strait Islander peoples and cultures. Dilemmas such as these present us all, as collaborators on the recognition project, with most interesting challenges.

When we talk about the recognition of Aboriginal and Torres Strait Islander peoples, what do we mean? More precisely, what do we mean by the term ‘recognition’? This collection of essays developed from a concern that the public conversation on recognition had become too constrained. The word recognition infers an acknowledgement of someone or something, a fairly innocuous endeavour—simple and uncontroversial. However, in the field of law and politics, recognition is complex, especially Indigenous recognition. Recognition lies on a spectrum of reform that extends from acknowledgement through to concrete and substantive rights. The words recognition and recognise, in the absence of an open and transparent debate about proposals, were constraining the public conversation to a mistaken presupposition that Indigenous recognition is and always has been about symbolism. This is not the case. The campaign for recognition over the years has always been expressed as a package of measures that includes symbols, legal and political reform, and rights.

Symbols are important. No one knows that better than the first peoples. Our culture and our rituals are filled with symbols. Our distinctive flag, for example, the red, black and yellow, is a symbol of our struggle for rights, our pride and solidarity: our blood, our skin and the land. Yet a symbol can also have a negative impact. It can have a detrimental effect if you are using it because it is low cost and risk free and because it ignores what it is people are trying to say. And what have the first peoples been trying to say?

Over the years there have been many attempts by Indigenous people to communicate to the Australian people the kind of recognition they seek. David Unaipon called for increased Indigenous autonomy and representation in 1926. Fred Maynard called for equality and equal citizenship rights and for the control of Indigenous affairs in 1927. Joe Anderson, the great King Burraga, chief of the Thurawal tribe in 1933, urged the prime minister to collaborate with Aboriginal people to give us a voice: ‘All the black man wants is representation in federal parliament. There is also plenty of fish in the river for us all, and land to grow all we want.’ William Cooper petitioned King George V for Indigenous representation in parliament in 1937. Doug Nicholls wrote to Ben Chifley in 1949 calling for Indigenous representation in federal parliament. In 1963, the Yirrkala bark petitions called for the government to talk to Yolngu people before making decisions about their land and their lives. Galarrwuy Yunupingu presented the Barunga Statement to Prime Minister Hawke in 1988, the Bicentenary year, on behalf of the leaders of the clans and tribes of Northern and Central Australia. They called for a treaty to recognise Indigenous peoples and their rights to self-determination and self-management. Hawke promised and never delivered. In 2008, after the Apology to the Stolen Generations, the Yolngu again petitioned the Commonwealth through their senior Dilak, led again by Galarrwuy Yunupingu, asking Prime Minister Kevin Rudd to constitutionally recognise Indigenous rights. That same year, in a famous speech at Melbourne University, Galarrwuy reminded us that constitutional recognition was ‘serious business’ and about ‘serious constitutional reform’. The submissions to the Expert Panel on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples in 2011 and to the Joint Select Committee in 2015 saw thousands of Indigenous organisations and individuals express support for constitutional recognition of many things, including participation and self-determination.

The message over the years from Aboriginal people has always been a plea to adjust Australia’s constitutional arrangements so that our people can take better control of our lives and own the responsibility for our children’s futures. The kind of recognition first peoples seek is one of empowerment and making space for the first peoples to play an active role in the nation. This explains why the ambiguity of the word recognition has led to a dissonance between the campaign to recognise and the Aboriginal political domain. The government campaign funded by the taxpayer to prosecute a ‘Yes’ vote has no agreed model to spruik to the Australian public, so they have been spruiking a softer version of reform. This has animated a suspicion and anxiety in the Aboriginal and Torres Strait Islander community about what form recognition will take and has unwittingly inspired a resistance to recognise. The resistance is also because of the drift in the debate. There have been four processes in five years with no decisive response from the government. The leaders of all major parties have valiantly preserved multi-party support but the years are ticking over.

People often dismiss the length of time it is taking, 2011 to now, by referring to the 1967 Referendum, which took approximately ten years. However, a clear-eyed view of the 1967 Referendum campaign reveals some important distinctions that we must bear in mind. Back then there was an unambiguous goal: Commonwealth responsibility for Aboriginal and Torres Strait Islander affairs and an amendment/s more than ten years out from the referendum. In fact the first sign of change came within a decade of Federation: that Aboriginal affairs must become a national responsibility. The 1967 Referendum campaign did not divide Aboriginal Australia. It had universal support, it had consensus between Indigenous groups and non-Indigenous groups, and it took place against a backdrop of a rapidly changing Australia. The protection era was giving way to the assimilation era and the manifestations of compulsory racial segregation and its failures were visible to the naked eye. Today, five years into a process, there is no model and there is no consensus as yet. There is no useful comparison to be made to 1967 except that it involves the Constitution, a referendum and Indigenous peoples. The 1967 Referendum should be remembered on its own for a wonderful achievement of collaboration between Indigenous and non-Indigenous Australia.

The difference between 1967 and today should be celebrated: we have a small but growing middle class and a vibrant cultural industry, including performance and art and successful Indigenous business men and women. There has been much progress and much to be positive about. We are pleased that there is a referendum council to shepherd this process to its next phase. With this process, we stand at a crossroad. There are two paths from here. One is the path of listening and not hearing. And the other is the path of listening and hearing. Before we arrive at an agreed position we, as a nation, need to learn how to listen and hear what it is the first peoples are saying. Jill Stauffer, who has written about ‘ethical loneliness’ and the injustice of not being heard, describes this ethical loneliness as the ‘failure of just-minded people to hear well—from those who have suffered—what recovery or reconciliation after massive violence or long-standing injustice would require’.1 According to Stauffer, this failure to hear haunts the goal of political transition, reconciliation or forgiveness. This challenge—for Australia to hear what it is that Aboriginal and Torres Strait Islander peoples are saying about what recovery and reconciliation means to them—lies at the heart of this collection of essays.

The ideas and concrete proposals for reform contained in this collection of essays are Indigenous ways of explaining to Australians how to remedy and address the ‘multiple ethical lapses’ of the settled state. Being honest about these lapses does not run counter to optimism or impede collaboration. It is a matter of fact that unaddressed harms do not disappear. Communities and individuals do not just ‘get over’ wrongs but rather they ‘colour the affective relations between persons and communities, haunting the official sites of transition and reconciliation’.2 If we as a nation are truly committed to moving forward, then constitutional recognition can be that vehicle if we commit to something we have not done before as a nation: listen and hear what Aboriginal and Torres Strait Islander peoples have to say about our democratic governance and how it may be improved.

It is clear from this collection of essays that such renovation and improvement of the way our democracy hears Indigenous peoples does not involve dramatic constitutional change but rather a series of staggered steps that involve policy, legislation and constitutional reform over a period of time. The language of a package approach or staggered approach has emerged because it is apparent in the sixth year of a lingering process that the Constitution is not enough. There are many other low-cost, low-risk, non-constitutional ideas that would receive support. For those of you reading this book, this may be the first time you have read about the long-held aspirations of the Aboriginal and Torres Strait Islander peoples. It is our wish that you hear what it is that successive governments have failed to hear and develop a better understanding of why many communities will not settle for the approaches that have already been tried and failed: symbolism, gradualism, minimalist approaches.

♦

The book is not divided into themes. There was an unrehearsed symmetry to the chapters. We invited a broad range of first nations people to submit a chapter on constitutional recognition; their visions for reform. We did not restrain authors by the parameters of the current recognition project. We found a not unremarkable unanimity with authors linking policy, statute and constitutional amendment as equally important levers of reform. This provides political decisionmakers with some guidance about what reform should not be limited to. We must be flexible. Because constitutional reform was on the agenda five years ago does not mean it has to be on the agenda now. Reform must suit the milieu and it must be sensible. It may be other reforms are more urgent and the steps are staggered. Perhaps big-C constitutional recognition (the amendments to its text) comes later.

In the current debate we are hearing two things. One is the suggestion Aboriginal and Torres Strait Islander peoples will not be able to come to a consensus. These essays show that there is a consensus. There is a consensus that ‘weak’ form recognition is not enough. This is being described in a number of ways by commentators as ‘gradualism’, ‘minimalism’ or ‘incremental’. The consensus is broadly that the following is not enough: a few lines of acknowledgement, deletion of section 25 and moderation of the races power (section 51[xxvi]). The other message from these essays is the consensus on policy. The recognition council has been set work to do during the lowest ebb in Indigenous policy for decades. If the policy settings are not addressed in this process then the project will be hampered.

Noel Pearson writes about the deep, seething impatience for justice, which grows stronger each year among Aboriginal Australia. He says it is the ‘torment of powerlessness of the downtrodden’ that drives the current process of constitutional reform. Pearson observes that unlike comparable countries, such as New Zealand, Canada and the United States, Indigenous Australia has waited 228 years for the kinds of reforms we see routinely rolled out to our common law cousins and where the right to self-determination underpins the relationships between first nations and the state. With the election in Canada of Justin Trudeau, who put commitment to reconciliation at the front and centre of his campaign, Australia continues to move, says Pearson, at a horse-and-buggy pace, in circles with no destination. He alludes to the ‘tread softly’ approach of the school of gradualism, as identified by other authors, that ‘something better’ can be achieved later.

Pearson eloquently refers to the plague of national ‘nobodyness’ experienced by our people, the ‘airtight cage of poverty’ in an affluent society and the depressing clouds of inferiority that engulf our people. On the ‘symbolism is better than nothing’ position, Pearson alludes to same sex marriage—civil union is a halfway house and there can be no partial recognition of gay marriage. Nor can there be merely symbolic recognition, a ‘mediocre, tokenistic result’ because of some overcooked and ‘fanciful’ claims that substantive recognition awaits ‘down the track’.

Pearson’s chapter sets out to re-imagine settlement and what might Indigenous peoples have negotiated for had they been at the constitutional convention table. He says our leaders would have spoken of power and control, a ‘King-like exercise, negotiating power and freedom from a position of powerlessness’. It would not, Pearson exhorts, have been wasted on facile discussion of a minimalist preamble. Our proud tribal elders would have spoken of legal and political rights and the conditions for our inclusion in the union. Pearson argues that the Constitution is fundamentally about power and freedom and power is the correct test for recognition. He powerfully contends that our ancestors would not have negotiated themselves three lines of decorative effect in a document that is about distribution of power and freedom.

In the final section of the essay Pearson goes on to set down the technical aspects of reform he frames around the themes of rights, representation and agreements. In particular he explains the proposal, crafted in response to conservative objections to rights, to establish an Indigenous advisory body that enables greater Indigenous participation in the parliament through a dialogue model. This, he argues, would lead to a paradigm shift in the relationship between Indigenous peoples and the state. Here, Pearson mounts a persuasive argument for a declaration of recognition outside of the Constitution—a statute of reconciliation—that sets down the high principles that should govern the relationship between the state and Indigenous peoples. This would be symbolic given it includes the entire federation in a defining moment when the states, territories and the Commonwealth all commit to a new way forward, and because it is in statute it avoids the problems of symbolism in the Constitution including but not limited to interpretive consequences. Pearson concludes by viewing this process as marrying together the Indigenous, British and multicultural character of Australia. And a final opportunity to give voice to those routinely unheard and put into place measures that ensure the wrongs of the past do not happen again.

Marcia Langton’s chapter begins with an historical overview of the exclusion of Aboriginal people from the Constitution. Then the story shifts from 1901 to 2007 and the meeting of minds between Galarrwuy Yunupingu, the elder of the Gumatj clan in north-east Arnhem Land, and Cape York leader Noel Pearson. Langton goes on to explain why race should be removed from the Constitution and why ‘our peoplehood’, which has been undermined over the years, should be recognised. Langton argues for a broadening of the understanding of Aboriginal and Torres Strait Islander peoples as first peoples, as recognised in the United Nations Declaration on the Rights of Indigenous Peoples. The importance of recognition as polities is a common theme in the collection.

Langton recalls a time when Australians understood the rights of Aboriginal people. Langton argues this is not the case now. It is more difficult now because, as Langton identifies, Australians today are ‘race-obsessed’ and the political discourse is not sophisticated enough to accommodate notions of ethnicity or polity or culture and especially first peoples. This is because the sameness that lies at the heart of the national identity is more acute than it ever was. Langton then goes on to explain that one of the consequences of this Australian sameness is the tyranny of the ballot box—the problem of all indigenous populations in liberal democracies. As Langton points out, with 3 per cent of the population it is near impossible that there is any accountability of parliament’s decision-making. Her conclusion is that we owe it to the earlier civil rights movement to work out a path forward through the complexities and setbacks of the past four years.

Megan Davis begins her chapter by identifying the ‘tin ear’ of the Australian polity when it comes to Aboriginal and Torres Strait Islander peoples’ aspirations. Like Langton, Davis was a member of the Expert Panel and is now a member of the referendum council and, as a constitutional lawyer, has monitored the process closely. She expresses concern for the resistance movement to recognition. These are red flags for any referendum and the solution will be to re-engage communities and reassess. Being so close to the process Davis identifies two roadblocks: the privileging of campaign tactics and the referendum statistics in the debate, rather than the principle and model of reform; and the Pavlovian response to any reform as ambitious. Listing the multitudes of processes over the decades, Davis suggests that the state creates forums to listen to what people have to say but those forums do not hear. We know this because all efforts at structural reform have failed. It may be, as Stauffer suggests, that these unresolved grievances are ‘haunting’ the sites of reconciliation. Like Langton, Davis identifies the sameness that is at the core of the current national identity that militates against complex and rigorously reasoned proposals for reform by Aboriginal and Torres Strait Islander peoples. Davis is frustrated that the state continues to ignore these proposals even though they are likely to be what is missing from the closing the gap agenda.

Kirstie Parker’s chapter was written in the final days of her term as co-chair of the National Congress of Australia’s First Peoples. Parker was one of four Aboriginal leaders, including Dodson, Pearson and Davis, who lobbied hard in 2015 for Aboriginal conventions as a critical step towards a referendum. Parker’s chapter pulls no punches; as she observes, Australians generally pride themselves on calling a spade a spade, and her chapter does just that. Parker begins with a quote from the late Dr Charles Perkins, who also called a spade a spade: ‘We live off the crumbs of the white Australian table and are told to be grateful.’ Parker’s powerful essay questions whether the groundwork has been done for a successful referendum. Reflecting on the 1967 Referendum, held on 27 May that year, Parker asks us not to forget that the day before is now National Sorry Day. From this, we ‘have scarcely begun to recover’ and while in ‘recovery mode’ we are in the middle of what Parker argues is an ‘ongoing assault on our existence, our connection to country and our cultures’. This ongoing assault, as identified by Langton, Pearson, Dodson, Scott, Casey, Gooda and many others, is catastrophic. For Aboriginal people to be routinely told that an ‘unsuccessful’ referendum would be catastrophic for the national psyche and for the ongoing process of reconciliation is not especially persuasive to an audience who experience catastrophe virtually every day. The incoherency of the narrative, as illustrated by Parker in a series of bullet points setting out the facts, invites the question: ‘Is government even competent enough for us to engage with?’

Parker pinpoints the federal government’s disrespect towards the National Congress of Australia’s First Peoples as speaking volumes. The ‘gravely insulting’ lack of engagement with the National Congress is viewed not only as a slight on the age-old democratic entitlement—chosen by our people for our people—but is disrespectful to the 8500 Aboriginal and Torres Strait Islander individual members and 180 Aboriginal and Torres Strait Islander organisations (whose individual memberships alone cover most of the Indigenous population), yet they expect the congress membership to respond favourably to a recognition process? The continual spurning of the national body—designed and conceived by Aboriginal and Torres Strait Islander peoples themselves—by prime ministers Abbott and Turnbull calls into question the value they place in the organisation and its members. In spite of this dire policy background, and although she is no longer involved in the process and no longer co-chair of the National Congress, Parker reaffirms her on-the-record commitment to the Expert Panel recommendations, ‘what remains the most exhaustive contemporary consultation’ to date on constitutional reform. Still much time has passed since those consultations in 2011 and not all communities participated. She is now happy to take a back seat and to allow communities themselves to determine the reform, whether it be a non-discrimination clause or a constitutionally enshrined body (that has as much ‘grunt’ as possible to compel parliament to take notice) or other non-constitutional measures. Like Davis and Pearson and Langton and Bourne and most of the authors in the collection, Parker remains optimistic; she is determined that the efforts of her late grandfather and her late mum and the past generations who stood up for our current and future generations will not have been in vain.

This is an important coda from Parker; the red flags emerging in the current ‘recognition’ process arise from the artificial attempt of the campaign to replicate the 1967 Referendum and the grassroots support of that campaign. It is increasingly apparent that successive governments are engaging in a process of outsourcing difficult decisions to more and more processes to decide the referendum question rather than showing political leadership. This approach, or ‘elite manipulation’, is an important hallmark of Australia’s numerous failed referendums. The primary focus has been on the requirement for bipartisanship based on a crude referendum-win calculus, to the exclusion of the evidence base that Australia favours elite-driven processes over deliberative constitutional processes and this primarily accounts for the failure rate.

Tony McAvoy is Australia’s first Aboriginal senior counsel. His chapter is a clinical analysis of what the ultimate outcome is for the Aboriginal political domain in its ongoing advocacy for structural reform. McAvoy argues that constitutional reform is neither a step along the way nor the ultimate outcome. It is merely part of the package. This aligns with many essays in the collection. The outcome of the package is the relationship between the first peoples and the state. As so many essayists have noted, the country was not settled; it was invaded. McAvoy argues that the fact of settlement is deeply ingrained in the Australian psyche. This was perpetuated by the High Court in the Mabo v Queensland (No 2) case, which created a ‘halfway house’ that made permissible, despite convention, settlement over the lands occupied and governed by another. McAvoy calls this finding the ‘immovable rock’ to which Australians are consciously and unconsciously hitched. Like so many authors in this collection, McAvoy identifies the answer to this as political not legal. Given the Recognise campaign has animated so much resistance and an awakening of Aboriginal demands for a treaty that would unsettle settlement, McAvoy argues, like Davis, that a referendum may not the vehicle to force this discussion.

McAvoy sets down a framework in which a politically negotiated outcome could be achieved. First peoples should be a part of the economic dialogue taking place in relation to ‘future proofing’ Australia’s economy. And like Langton and other authors, McAvoy insists on the concept of ‘first nations’ because this is where the cultural authority to make decisions comes from. McAvoy adopts a United Nations structure called the Assembly of First Nations, the foundational declaration being the settlement with the state. McAvoy cautions against a superficial approach to this—that the issue is done and dusted and the relationship will be harmonious. He draws on his extensive experience as a barrister in Indigenous Land Use Agreements and native title determinations. The reality is these are legal texts and lawyers will need to be engaged constantly and diligently to oversee the performance of these agreements. This has been the case with Canada and with New Zealand. McAvoy says that a treaty may not give us the ability to stop unwanted decisions in respect of our lands, but it should provide us with greater levels of control.

Asmi Wood’s analysis of the current process of recognition aligns with several other authors: that recognition is only a step in a continuous journey. Wood is a realist. He is the only author to suggest a minimalist amendment, but his conservativeness is deceiving. From the outset he identifies what other authors have, and this is the inclination of first peoples to disengage from the process. Wood argues that the difference between the Recognise campaign and 1967 is that the 1967 campaign had the support of the Indigenous community. This presents, as Wood suggests, a problem in gaining national consensus. Wood argues that the threshold of Indigenous constitutional recognition is where first peoples feel their position and status has evolved or improved. Yet he observes there is no political appetite for evolving Indigenous peoples. The political will to move the position of Indigenous peoples beyond that of 1967 is absent.
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