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Foreword

Robert W. Crandall

In the process of selecting Ronald Reagan’s successor as President, the major campaign issues included the U.S. trade deficit, continuing budget deficits, Central American policy, and the decline in U.S. industrial supremacy. In all of the rhetoric that surrounded the presidential election, there was very little talk of regulation, deregulation, or regulatory reform.

There are a number of possible reasons for the virtual disappearance of regulation as a major national issue. First, and perhaps most important, the major economic problems of America’s farmers, oil producers, or major manufacturing industries do not derive from excessive or misguided federal regulation. Weak prices for feed grains or petroleum products cannot be attributed to past exercises in wellhead price regulation or support and loan programs. If anything, these regulatory programs reduced output and raised prices. Nor is excessive health-safety regulation to blame for the declining fortunes of semiconductor, machine tool, home electronics, or farm-machinery producers. In fact, manufacturing productivity has recently been growing as rapidly as it did in the 1950s and 1960s.

Second, much of the “easy” deregulation occurred under the Carter Administration. The attempt to change financial, natural-gas, and even telephone regulation is much more difficult than the deregulation of airlines, trucks, and railroads because the potential losers from such deregulation are more widespread and have better political representation than the Teamsters or airline flight attendants.

Third, as the Reagan Administration learned most painfully, attempts to change regulatory policies that affect health and safety require considerable courage and the likely sacrifice of political capital. Ralph Nader’s disciples are more powerful in stirring up fear of crass, pro-business Republicans at the helm of the Environmental Protection Agency, the Consumer Product Safety Commission, or the Occupational Safety and Health Administration than in improving health and safety when they head these agencies in a Democratic regime. Because of this populist opposition, the Reagan Administration essentially gave up on new initiatives to reform these health-safety policies in the first term.

When Reagan assumed office in 1981, “regulatory reform” was one of four pillars of a policy to rescue the U.S. from its economic abyss. As the years wore on, and the economy recovered from the 1982 recession, it was clear that changes in regulatory policy were not very important in rescuing the economy from the depths into which it had plunged after the inflationary 1970s. Tax cuts, sharp increases in defense spending, steady monetary policy, and (eventually) dollar depreciation were the government’s tools for regenerating economic growth. Regulatory reform was quickly perceived as a set of actions consistent with the Administration’s conservative philosophy, but not a program that would add noticably to GNP by 1984 or even 1988.

The limited political benefits of assaulting the government’s regulatory policy inefficiencies were soon combined with the large potential costs of taking on the health-safety-environment monster. Controversy at OSHA and NHTSA combined with scandal at EPA in the first three years of the Administration, obviously cooling the ardor of Reagan’s principal aides. The administrators of several of the larger agencies resigned, James Miller moved from OMB to the Federal Trade Commission, and regulatory reform essentially moved to the back burner.

Many of Reagan’s appointees to positions in the regulatory agencies have obviously been disappointed by their failure to achieve reform even as rapidly as the Carter Administration. Licking their wounds, most now recognize that it is far from sufficient to have a good idea if one wants to overcome decades of regulatory folly. It is simply not enough to show that natural gas regulation has reduced natural gas supplies or that excessive EPA regulation of new power plants keeps the old, dirty ones alive. One must understand the political forces that create and perpetuate these seemingly foolish assaults on the welfare of American producers and consumers. And even with this understanding it may be impossible to fashion the coalitions that are required to effect major changes in these regulatory policies.

This book contains both contributions by scholars of regulation who have remained outside government and the reflections of several of those involved with the early struggles of Reagan reformers. Most have now returned to the academy or to private practice. Some remain to continue the fight. But their collected writings suggest a continuing concern for pressing ahead with reforms or reductions of federal regulatory practice.

In these chapters, one detects a struggle among those who believe that clever policymakers can assemble or manipulate political coalitions to obtain reform or at least uncover reform policies that will not be rendered stillborn by various private interest. Langenfeld and Walton, for instance, attribute the relative success of the Reagan FTC and OSHA and the failure of Reagan’s EPA to different strategies pursued by the leaders of these agencies. Others, such as Nelson and Cohen view the politics of public-land management and foreign-trade protection as overwhelming any attempts at reform. Some people benefit from these policies and not surprisingly resist strenuously when the reformers arrive.

The first two chapters provide the reader with a review of the ample evidence—perhaps overstated—that regulation is merely the outcome of private interests lobbying for various types of government protection from competition or assaults on their competitors. The uninitiated reader may find this brief introduction either too cynical or too hopeless. On the one hand, how is it that some industries succeed so well in gaining government protection while others do not? On the other hand, what can any of us do to overcome the seemingly invulnerable political alliances that have provided generations of government protection to dairy producers, western cattle ranchers, or investment bankers?

We still do not have answers to these questions. Therefore, it is difficult to offer clever suggestions for undoing the evils of established regulatory policies or preventing new ones. This book does not offer much hope in this regard, and a few of the papers even counsel despair. McCormick tells us that private use of government’s monopoly “police power” of regulation is inevitable. Shugart argues that administrative reforms are bound to be shortlived—that new political coalitions will form or the old ones will wait to reassert their power when administrations change. Nelson views progress in reversing generations of public land policies as necessarily slow if it occurs at all. Cohen despairs that ITC commissioners fail to use their offices, not for the impossible task of promoting free trade but just as “bully pulpits” to educate the public of the folly of any ITC regulation. Douglas and Metrinko fear that airline regulation will return through the back door at the Department of Transportation as engineers and bureaucrats at DOT succumb to arguments that economists would reject out of hand.

If these arguments seem to reflect despondency, later chapters suggest a more troubling aspect of regulation and government activity in general. Bureaucrats can use the mere threat of government intervention to pressure private interests into “voluntary” actions to avoid the embarrassment of hostile government action. Rogowsky details such possibilities at the CPSC, FTC, or the Antitrust Division. He might have added the broadcast-license renewal process at the FCC, which fortunately has been reformed substantially in the past five years. McChesney and Stroup offer an even more ominous thought—that legislators use their leverage as potential suppliers of taxation or regulatory costs to extract political support from private interest groups. From their perspective, no issue is ever settled because the legislator maximizes his potential campaign contributions, etc. by maintaining an “open mind” on most issues.

The fact that no political issue can be permanently settled should send chills up the spines of the deregulatory scholars represented in this volume. With the 1988 election there is some minor renewal of interest in government regulation. “Insider trading” and corporate takeovers are receiving the eager attention of the staff of the Senate Finance Committee. Reregulation of airlines is discussed in the pages of the Washington Post and New York Times, and before leaving, former Secretary Elizabeth Dole moved to increase the Department of Transportation’s role in controlling airline schedules, advertising, and punctuality. The Congress has passed a bill requiring broadcasters to abide by the “Fairness Doctrine.” And there is even some discussion of reregulation of railroads.

Is all of this analysis too defeatist—too willing to explain why the forces of right are not necessarily those of might? Why can Roosevelt or Johnson succeed in pursuing a New Deal or a Great Society while Reagan fails in his assault on excessive government? Why did Dunkirk turn into Waterloo? One has the feeling that more could have been done.

Perhaps the Reagan administration may have missed an historic opportunity to continue the deregulation movement begun by Presidents Ford and Carter. On the other hand, it has held fast in preserving the gains won in the late 1970s and 1980. The public has had the opportunity to see how less regulated markets work. The populists have less to seize upon than they might have had if Reagan had taken on EPA and OSHA regulation in earnest. And because of the accumulated experiences of the scores of keen students of public choice who worked in the Reagan Administration, we may begin to understand why politicians are so eager to squander the nation’s precious resources in so many little ways that add up to a sizable burden on their constituents.

Brookings Institution

Washington, DC
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Part I


REGULATION AND DEREGULATION



1


Regulatory Lessons from the Reagan Era: Introduction

Roger E. Meiners and Bruce Yandle

The “Reagan revolution” officially began in November 1980, when Ronald Reagan swept Jimmy Carter out of the White House and the Republican party made unexpectedly large gains in Congress. This political strength was maintained through 1984, but it seems clear that the 1986 elections that returned the Senate to the Democratic party spelled the end of that revolution. With the Reagan revolution behind us, we can now begin not only to evaluate its relative successes and failures, but to see what lessons can be learned from these added years of observation of our political economy at work.

The purpose of this book is to bring together the views of professional economists and legal scholars who have devoted much of their careers to studying government and the regulatory process. The contributors to this volume generally favor either deregulation or regulation that embodies a greater degree of economic rationality. While the authors would not necessarily characterize themselves as supporters of the Reagan administration, most are sympathetic to the general economic goals it originally professed. Indeed, most worked for the federal government during part of the Reagan years, some because they had explicit hopes that they could help rationalize policy making and the regulatory process.

Looking back at November 1980 and the general expectations that were commonly discussed, some of us are a bit chagrined by the overly optimistic expectations we held early in the administration. Economists who understood, or even contributed to, the economic theory of regulation described by Robert McCormick in chapter 2 should have known that rapid change is unlikely. They should have known, too, that the sage advice of even the most eminent economists would not lead members of Congress to act against their own interests. Nevertheless, there was talk about abolishing numerous agencies, such as the Department of Education, the Department of Energy, and a host of lesser agencies that had been attacked as imposing unnecessary burdens on individuals and the productivity of U.S. business.

Now, with the regulatory reform of the Reagan administration finished, not one major agency has been abolished. The real estate market in Washington, D.C., did not collapse; the federal government still employs hundreds of thousands of career employees to run the same agencies they ran before the advent of the Reagan administration. Nevertheless the world today is different from what it was when Ronald Reagan took office, and so is federal regulation.

This collection of papers helps evaluate how the world of regulation has changed. The volume is not intended to be an indictment of, or paean to, the regulatory record of the Reagan administration, nor will the volume comment on other economic policies undertaken since 1981. Drawing on the experiences of people who were there, we wish to provide comments on successes and failures and to discover the reasons for what occurred. It is our hope that such an understanding will enable us to make better predictions of what is likely to happen in the future.

To help put the contents of this volume in perspective, the rest of this chapter will provide a review of the general state of regulatory development in recent years. An overview of the content of each chapter follows. The style of various chapters differs, and substantially different approaches to the issues are taken. Some address specific policy development in particular areas. Others are concerned with a better understanding of the workings of the bureaucracy. And still others further our still developing economic theory of regulation. While each chapter bears the mark of its author, we find a common theme runs through the volume: People make a difference. Just how much difference they make in effecting changes in regulation will be discovered as each chapter is read.

A Perspective on the Economic Theory of Regulation

When James Buchanan was awarded the Nobel Memorial Prize in Economic Science in 1986, he was cited for his work in developing public-choice theory, which concerns the application of economic theory to political institutions. The media commonly described Buchanan’s contribution as the “discovery” that politicians and bureaucrats work to further their own self-interest. Shallow-minded political commentators (and some narrow-minded economists) attempted to belittle Buchanan’s work by commenting to the effect that any idiot knows that people act in their own self-interest. Actually, economists for years talked, and most political scientists today talk, as if elected and appointed officials do not operate in their self-interest. The economic theory of regulation and the public-choice approach to government processes is a relatively new development. The seminal works on public-choice theory have all been written in the last thirty years, and it is only during the past two decades that the economic theory of regulation has been developed and applied to studies of legislation and regulation.

As recently as 1964, one of the first economic analyses of the impact of a regulatory agency was produced. That year, Nobel laureate George Stigler published an article about the consequences of Securities and Exchange Commission (SEC) regulation of securities markets.1 Prior to the publication of his article, there had been essentially no critical examination by economists of the reasons for the origins of the SEC or, more importantly, the impact of its regulations in practice. Rather, there was uncritical acceptance of the public-interest view that Congress, in its wisdom, had protected investors by creating the SEC and its assorted regulations. Stigler attempted to demonstrate empirically that SEC regulations did not enhance the efficiency of security markets. Given our understanding of regulations today, this hardly seems to be a startling conclusion. However, in 1964 this conclusion was nothing short of heresy.

In reply to Stigler, two professors of finance at the University of Pennsylvania defended the SEC as “a valuable and effective agency.”2 Further they claimed that Stigler’s empirical analysis was a “triumph of ideology over scholarship.” The “need” for the SEC was demonstrated by pointing to such evidence as the Pecora investigation, which Congress held prior to passage of the 1933 and 1934 SEC legislation. Were anyone to claim today that congressional investigations are unbiased and truly factfinding in intent, they would be laughed at for naïveté, but in 1964, respected economists often made such statements. Other comments on Stigler’s article, including one by a professor of finance at Columbia University, defended an SEC-commissioned study that Stigler had criticized as obviously being an excellent report because it was financed by public funds. Its preparation was entrusted to a public agency, it concerned financial institutions of vital importance to the public, “it was … a public document.”3

This 1964 discussion reminds us of the level of the debate less than two decades before the advent of the Reagan administration. Today, no one, even if they believe that certain regulations are justified, would make statements, at least in an academic journal, that imply unqualified acceptance of a federal agency simply because it is a federal agency, nor do we see many economists assert that studies commissioned by federal agencies are somehow less biased and of higher quality than independently produced documents.

In the past two decades, students of the public policy and regulatory process have made substantial gains in understanding the development and impact of public institutions in our political economy. Nevertheless, we still find many occurrences difficult to explain, a sign that our economic theory of regulation is not fully developed. We think the papers in this volume will help contribute to a fuller understanding. The experiences with regulatory change described and recounted in later chapters do not represent the first plowing of a new field. The reform efforts of the 1980s were part of a continuous process that originated formally in the Ford administration.

Developments in the 1970s

In the mid-1970s, when economists and scholars of regulation were developing robust theories that claimed to explain regulation, their counterparts in the Ford administration were struggling to bring about change. Regulation of all forms had been expanded, especially those dealing with safety, health, the environment, and employment—the so-called social regulation. Using arguments based on economic efficiency, the much-in-vogue cost-benefit analysis, and just plain common sense, those first modern deregulators somehow affected the quantity and quality of regulations flowing from the Federal Register printing presses.

But not to be overlooked is the fact that the broader economy was ripe for change. The nation was reeling from the effects of inflation, the OPEC-inspired oil embargo, and the onerous wage price controls concocted to deal with those two problems. The combination of rapidly rising energy prices and archaic regulation of routes and rates for airlines, trucking, and rail transportation had become a heavy burden, even for the regulators. Rapidly rising interest rates were crippling financial institutions that were bound by rate regulations. Simply put, regulatory flexibility had to be introduced where it was missing.

Importantly, the Ford administration delivered legislation that altered rail and truck regulation; it set in motion the reform of financial institutions, and initiated hearings on airline deregulation. It saw repeal of the fair trade laws and established formal mechanisms in the White House for managing the regulatory process. Looking back, it seems only logical that regulation had to respond to the significant changes in the market. The U.S. economy was being restructured.

In some ways, the Carter administration played the hand dealt by the Ford administration, but the focus of the effort was quite different. In fact, a kind of split personality is seen in the record for the period. Reforms of economic regulation, the kind produced by the Interstate Commerce Commission (ICC), Civil Aeronautics Board (CAB), and Federal Reserve Board, were remarkably successful. Again, inflation and rising energy prices played a major role. However, the output of regulations from the Occupational Safety and Health Administration (OSHA), Environmental Protection Agency (EPA), National Highway Traffic Safety Administration, Consumer Product Safety Commission, and other social regulators expanded at almost an explosive rate.

Still, during the Carter years the broad theme of regulatory reform was kept alive, and mechanisms for reviewing newly produced rules became even more elaborate. Heads of regulatory agencies formed a White House cartel and struggled over which new regulations might pass unscathed into the economy.

Regulatory reform was one of the major planks in Ronald Reagan’s bid for the presidency. On assuming office, Reagan set out to deliver on his promises. But the hopes held by many Reagan appointees that somehow the regulatory stables would be cleaned once and for all overlooked several things, including the economic law of diminishing returns. It was somehow believed that the greatly expanded social regulatory agencies could be scaled back simply by applying the same energies and logic used successfully during the Ford years. It was to be learned again that incremental costs rise exponentially. The easiest reforms had already occurred.

Overlooked also was the fact that the regulation of the past was now woven securely into the fabric of the economy. Many industry spokesmen who initially opposed ardently the new and costly rules were found to be supporting those same devices. What first looked like a straightjacket now felt more like an old tweed suit. Indeed, life was much more comfortable for some surviving firms and industries with regulations than without them. Much more than cost-benefit analysis would be needed to knock down the remaining regulatory walls.

But while the Ford and Carter administrations had inflation generating a demand for regulatory change, the Reagan administration found support for change because of an economic recession. Regulatory relief was a battle cry for the Reagan deregulators. Budget reductions brought regulatory rollbacks, modifications in rules, and changes in the working relationships of some of the regulators and the regulated. Yet while reform continued and the screen for reviewing newly proposed rules became more difficult to pass through, little in the way of fundamental change can be reported. In fact, a reading of current regulatory budgets and activities strongly suggests that another wave of regulation is in the making.

Figure 1.1
A Decade-By-Decade Comparison of Major Regulatory Legislation, Pre-1900–1979

[image: Image]

Source: Bruce Yandle, “The Evolution of Regulatory Activities in the 1970s and 1980s,” Phillip Cagan, ed., Essays in Contemporary Economic Problems, 1986 (Washington: American Enterprise Institute, 1986), p. 111. Data from which the chart was developed are from Center for the Study of American Business, Washington University, St. Louis, Mo.

Figure 1.2
Antitrust Actions, Pre-1900-1983
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Source: Bruce Yandle, “The Evolution of Regulatory Activities in the 1970s and 1980s,” Phillip Cagan, ed., Essays in Contemporary Economic Problems, 1986 (Washington: American Enterprise Institute, 1986, p. 112). Data for chart were taken from Richard A. Posner, “A Statistical Study of Antitrust Enforcement,” Journal of Law and Economics, 13, no. 2 (October 1970): 365-419, and from annual reports of the Antitrust Division of the U.S. Department of Justice.


The Fourth Wave of Regulation


The historic expansion and contraction of federal regulation shown by patterns of legislation in Figure 1.1 form three waves that coincide with the Progressive period (for example, transportation regulation and antitrust laws), the New Deal (for example, financial markets, labor and agriculture regulations), and the social reform movements of the 1970s (for example, environmental, safety, and health controls). A somewhat similar pattern, shown in Figure 1.2, is observed for antitrust actions taken by federal agencies. Similar measures for the Reagan period would show a marked decline, but there is good reason to believe that counts of legislation and antitrust cases do not fully reveal important current dimensions of regulatory change.

First, past growth in federal regulation involved systematic take-overs of the work of state and local regulators by the federal government. We speculate that the amount of regulation encountered by business managers and citizens did not change, but the quality of regulation changed. It became uniform and all-encompassing across the national economy. Federal expansion reached the limit in the 1970s when virtually all forms of local regulation migrated to the federal level. In this sense, recent regulatory reform reflected an antifederalist reaction. Recent regulatory reform also reflected a problem with uniformity. Greater flexibility was needed if federal regulators were to hold on to their newly gained political powers. Interest groups, including industries and organized consumer groups, countered the reform efforts in cases where regulation by the federal government restricted output, reduced competition, and generated substantial gains, something that could not be accomplished by the uncoordinated efforts of fifty state governments.

The reforms in transportation and communications that occurred in the 1970s and 1980s returned some regulatory power to states while revising and shifting regulatory powers at the federal level. State telephone regulators became more important after the AT&T decision, as did their transportation counterparts after the revision of the ICC’s powers. The demise of the CAB led to a concentration of regulatory powers in the Department of Transportation (DOT), and changes in the regulation of financial institutions were associated with a large expansion of the Federal Deposit Insurance Corporation (FDIC), the Federal Savings and Loan Insurance Corporation (FSLIC), and the SEC and actions by states to restrict the growth of interstate banking.

Second, regulation has become increasingly complex and subtle as the emphasis moved from rate making and entry control to the investigation and attempted control of such things as upper atmospheric chemistry, the psychological response of consumers to alternative forms of advertising, and competing technologies for broadcasting microwave signals. Specification of minute details of accounting and the management of highly complex financial transactions, instruments, and markets can have substantial economic effects on industries, interest groups, and economic performance, but not make headlines on the evening news.

Along with the all-encompassing nature of federal regulation in the 1970s came strong emphasis on risk reduction and the expansion of efforts to reduce safety, health, and environmental hazards. Implementation of the many rules that followed brought recognition that regulatory risk reduction was itself risky. Sometimes the risk added by the regulators was greater than the risk they sought to remove. This third qualitative feature of modern regulation is not necessarily reflected in counts of legislation and pages in the Federal Register, but continues to characterize rules produced by EPA, OSHA, the Food and Drug Administration (FDA), and the financial regulators.

Finally, regulation growth during the Reagan administration has featured protection of domestic industries from foreign competition. Monetary and fiscal policy that evolved in the 1980s strengthened the dollar and turned the tables on import-sensitive U.S. sectors, which had previously flourished when the dollar was weak. A long line of petitioners formed at the commerce department’s International Trade Administration, and the International Trade Commission passed out protection as called for by the statutes that dictate the agency’s action. The point is that regulation expanded, but few new laws and rules were put on the books.

For all these reasons, we argue that the fourth wave of regulation associated with the Reagan administration is far more complex and subtle than previous ones and resists assessment by any simple measuring rod. However, even traditional evidence, such as employment growth in regulatory agencies, suggests regulation is expanding in those areas related to the service sectors, which after all are the most vibrant part of the economy.

Any analysis of regulatory activities is an analysis of the behavior of people, their ideas, and efforts to effect change. The papers in this volume tell us about some of the people and some of the struggles. The collection does not attempt to present a complete story of what some might term the Reagan administration’s major regulatory reforms and successes. Reading through the chapters will spur some thinking, shake some prejudices, and probably leave the reader feeling that reform is never simple and hardly ever completely successful.


Overview of This Volume


The papers that make up this collection are divided into three components. The first section consists of this introductory chapter and a paper by Robert McCormick that surveys developments in economic thought on regulation, why it occurs, and how outcomes might be predicted. McCormick’s paper discusses the origins of the special-interest theory of government and what it has revealed when applied to a rich array of regulatory events. This chapter reviews the state of economic knowledge about regulation and bureaucracy that was understood by professional economists and economist-lawyers who went to work for the federal government during the Reagan administration. Rent-seeking behavior, the notion that politically interested individuals and groups will grapple in the democratic arena and use government to increase and maintain their wealth—a common theme in later papers—plays a major role in the research McCormick surveys.

The next section of the book contains seven papers that assess the performance of Reagan regulatory reform from the perspective of individual agencies and issues. The first paper, by Thomas F. Walton and James Langenfeld, formerly and currently on the staff of the Federal Trade Commission (FTC), examines the FTC, OSHA and EPA. Arguing that people who lead agencies do make the difference between success and failure, Walton and Langenfeld give a rather optimistic account of the record for the FTC and OSHA and then contrast that with the failure of Reagan’s EPA appointees to generate reform. Their paper provides rich detail on cases, actions, and management reforms as they build their argument and report on the three case studies.

According to William MacLeod and Robert Rogowsky, authors of the second paper, one area in which there was a direct effort to repeal or modify regulatory activities of the past was in consumer protection at the FTC. MacLeod, who served as director of the Bureau of Consumer Protection, and Rogowsky, who has held various staff positions at the FTC also, detail consumer protection activities that had been built from almost nothing to an active agenda through the 1970s, particularly during the reign of Michael Pertschuk, chairman during the Carter administration. Reagan’s first chairman, James Miller, clearly intended to reverse the trend. Some of the battles that were fought and the results of attempting to rationalize consumer protection with the use of economic analysis are discussed.

William Shughart’s paper, which comes next, also focuses on the FTC but from a slightly different perspective and with a much less favorable conclusion than that of Walton and Langenfeld. Shughart was in the FTC’s Bureau of Economics prior to Reagan’s 1980 victory. He tells about expectations for change in antitrust enforcement, how change did occur, and then goes on to predict that a future FTC will have little difficulty in returning to its former regulatory habits. While noting successes and failures in the agency, Shughart leaves the reader with the admonition that the Reagan changes were associated with people—they were not substantive revisions in statutes and procedures that might be long lived.

The next chapter in this section looks at regulation and deregulation in the communication industry. John T. Wenders, a leading consultant to the communications industry during the past decade who has written extensively on the economics of communication regulation and worked with firms and regulators in understanding the effects of changes in regulation that take place, works through some of the key changes that have affected an industry radically changed by technological innovations.

Robert H. Nelson, a career employee in the Department of Interior and a specialist in the history of U.S. public land policy, recounts the expectations and controversies that surrounded privatization of Western land in the Reagan administration. Nelson goes back to the almost forgotten 1979 Sagebrush Rebellion and gives a detailed account of how that movement joined and then became separated from efforts to sell public land. Heated debates among special interests, public misperceptions, and the misconstrued but rather benign role of Interior Secretary James Watt are major themes in the chapter. From Nelson we learn that privatization, like most other reform efforts, has a continuous history, one that rises and falls with political action in the Western states.

Calling the International Trade Commission (ITC), the subject of the sixth paper, a regulatory agency may be a mistake according to author Lloyd Cohen, who was an attorney-adviser to an ITC commissioner. That being the case, we should not be disappointed that regulatory reform did not occur there. Stating clear and strong views regarding the purpose of, and social cost imposed by, the ITC—its purpose is protectionism, and the cost imposed is the largest of any agency—Cohen describes the tight legislation that constrains ITC behavior and the agency’s recent behavior and offers only faint optimism regarding prospects for change. In Cohen’s view, which is one that supports free trade, the Reagan record on protectionism is mixed at best, poor at worst. As Cohen sees the matter, hope for an improved ITC, one that protects consumers from higher tariffs and prices, will come when one or several ITC commissioners use the office as a pulpit for informing the U.S. public of the merits of open markets and the costs of protectionism.

In the final paper in this section, a former FTC commissioner, George Douglas, who was appointed by President Reagan, and FTC attorney-adviser Peter Metrinko focus on the sunset of the CAB and the associated struggle over the former agency’s residual authorities. Here we see the backwash of regulatory reform that ended one agency while planting new seeds for industry regulation in another agency. Douglas and Metrinko discuss the regulatory habits and incentives of the FTC, the Department of Justice, and the DOT, the agencies slated to argue over the CAB’s remains. They then describe the behavior of the DOT, the agency that became the regulator of commercial air transportation, and suggest that regulation may be on the rise again, this time in the guise of the Federal Aviation Administration.

The last section of the book contains five papers concerned with the operation of bureaucracies and their relationship to Congress. The first paper is by Robert Rogowsky, currently of the FTC but previously with the ITC and the Consumer Product Safety Commission. Based on his experiences in those agencies, he details how bureaucrats are often able to execute their own agenda of regulation regardless of the intent of Congress or the executive branch. The latitude in the Consumer Product Safety Commision and the FTC may be somewhat peculiar to agencies given broad and vague mandates by Congress compared to those with highly specific missions that are easier to monitor. Rogowsky does not contend that bureaucracy is “out of control,” as many members of Congress like to assert when running for office, but that administrative procedures simply allow substantial flexibility to regulators, enabling them to impose costs on private parties that may or may not have been intended by the original legislation.

In contrast to Rogowsky, Fred McChesney develops the thesis that politicians have strong incentives to monitor the regulatory process closely. Not only do vote-seeking legislators have to make special-interest constituents happy, but they can use the regulatory process to earn political rents. That is, politicians can gain directly by “milking” potential victims of threatened regulations. Thus we observe the phenomenon of threatened regulations that appear to have no major constituency interested in organizing a campaign for their implementation. Perhaps for the same reason we observe Congress allowing regulators to pursue their own agenda, since the institution of new regulations benefits members of the legislature who can manipulate the final result.

Richard Stroup, who served as director of the policy analysis office of the Department of Interior, argues in the next chapter (in agreement with McChesney) that politicians have incentives not to be consistent in their positions. That is, if a member of a legislature is always guaranteed a vote on an issue, or if an agency head can always be expected to behave in a consistent manner with respect to various issues, then he has no political capital to sell. It is only by being flexible on issues that political agents can extract rents from those who stand to gain from their support on certain issues.

The two final chapters address more of the practical aspects of working in the bureaucracy. The first of these papers is by Daniel Benjamin, who served as Chief of Staff in the Department of Labor before returning to academia. Benjamin models the top management tier of a cabinet-level agency and explains the incentives of various officeholders. He focuses on power—who has it, how it can be identified, and how the official structure of agencies may not accurately depict the way things get done. Benjamin goes on to describe some of the difficulties encountered when officials seek to bring about change while simultaneously operating with smaller budgets.

The last paper is by the former Chief Economist of the U.S. Agency for International Development. Many economists consider the name of this agency a contradiction in terms; indeed Rufus Waters found it, in practice, to be largely so. Waters contends, after being frequently frustrated at an agency that ignores the economic basis for success in development, that to effect change one should take a “mad dog” approach to the agency. Such an approach may, it is true, limit one’s future in Washington; however, unless one takes a hard line when confronted with economically senseless policies, one will be sucked into the endless politics of the moment that engulf all bureaus. His advice, then, is written for someone who intends to use government service as an opportunity to introduce some aspect of economic rationality, rather than to become part of the rent-seeking machine in Washington.

In sum, the papers offer insight, new theories, and many accounts of experiences with regulation during the Reagan years. If we sought ideal political conditions for bringing about regulatory reform, we would be hard pressed to find a better environment than that which existed during the first half of the decade of the 1980s. The president was committed to change; his party controlled the Senate; and there was strong popular and academic support for making major changes. Even so major reform efforts were frustrated. Strong personalities—people—made major differences in the successes that did occur.

Notes

1. George Stigler, “Public Regulation of the Securities Markets,” Journal of Business 37, no. 2 (April 1964): 117-41.

2. Irwin Friend and Edward S. Herman, “The S.E.C. through a Glass Darkly,” Journal of Business 37, no. 4 (October 1964): 382.

3. Sidney Robbins and Walter Werner, “Professor Stigler Revisited,” Journal of Business 37, no. 4 (October 1964): 406.
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A Review of the Economics of Regulation: The Political Process

Robert E. McCormick

Thanks go to James Buchanan, Matt Lindsay, Michael Maloney, Roger Meiners, William Shughart II, and Mark Wasserman for help on an earlier draft. The usual caveat applies.

Introduction

The early days of the Reagan administration brought a new breed of civil servant to Washington. Many of them were economists; that is nothing new, but these people were different. They were educated and well-versed in the new economic theory of regulation; they were public-choice scholars. They did not believe that government service was performed for the public good. They did not believe that for government to run properly, all that was necessary was to have the “right” people in office. Instead, these economists and lawyers saw the world in a different light: Politicians did things to garner votes; they were responsive to their electorate; they were not benevolent despots. To the newcomers, regulation was used to redistribute income, not to correct market failures costlessly and perfectly. Theirs was not a philosophical view, it was a hard-edged empirical approach to the world, and it was built on twenty-five years of exacting interdisciplinary academic research. The purpose of this paper is to review and explore that literature, which formed the background of many involved in shaping the Reagan administration’s policy on the regulation front.

We start this discussion with predation, a venerable concept in the literature of industrial organization. In fact, few topics have received as much theoretical attention and so little empirical scrutiny. For example, see the exchanges between McGee (1980), Areeda and Turner (1975), and Williamson (1978). Basically, price predation is an economic unicorn depending on whether you want it to be or not—there is no consensus of opinion on the matter. Therefore, it is a bit surprising that the theory of predation has actually grown into an area where there is considerable agreement. This is the strategic use of governmental processes to disadvantage consumers and rivals.1 Predation works by manipulating government regulations and the court system rather than through price cutting. Malevolence can mean higher profits through reduced output and higher price. Regulation fashioned in this manner affords regulated firms several advantages: Services are often provided at less than factor cost, and the monopoly police power of the state offers a unique opportunity to adjust the behavior of rivals. Most prominently, cartel enforcement is made relatively inexpensive, and the scrutiny of antitrust authorities is avoided.2 Lobbying and other vote-supplying activities are the price that must be paid. Whether the strategic use of regulation is profitable then becomes a capital budgeting problem not unlike most other decisions the firm has to make about purchasing inputs (Salop 1981).

The literature in economics on the strategic use of regulation is relatively new; however, in many respects, all analysis of government fits the description. Moreover, there is a growing literature on strategy in general.3 To define the topic that broadly here would impose large digestion costs for which most readers have neither the time nor the demand. Hence, for tractability, I adopt a more narrow rent-seeking definition. The strategic use of regulation is any attempt by a firm or a collection of firms or others with similar interest to alter the political or legal structure of the economy to their advantage.4 This approach purposely ignores the question of good and bad influence. Even more importantly, it does not require deliberate aggression. There are two advantages to ignoring motives: First, they are very hard to determine; and second, from an economic standpoint, only the effects are relevant.

Strategy may take the form of trying to coerce legislation, affecting a bureaucratic ruling, or instigating a law suit. However, from an analytical viewpoint, these actions are the same and serve one or more purposes: To restrict the entry of rivals, to prevent nonprice competition, to differentially impose costs on members of an industry, or to restrict the production of substitute goods and services. Whether these actions are legal is, for the most part, irrelevant from the point of view of economic analysis. That question has received considerable attention elsewhere and is interesting in its own right, but brevity requires that I ignore the issue here.

One of the themes in the literature on the strategic use of regulation is the importance of the self-interested politician. This contrasts with most analysis in industrial organization and predation in particular. Here the politician, his motives, and his constraints are often the center of attention. Although the role is often subsumed, nonetheless the politician is there. And most importantly, he is not disguised as a public-spirited individual benevolently maximizing some well-behaved social welfare function. Instead, the politician like all other actors is a rational, self-interested, maximizing agent. Of course there are exceptions to this principle. Kelman (1981) is the polar case of ignoring economic incentives in regulatory rule making, and most analysis of antitrust law and enforcement takes a benevolent view of politicians and the law. For example, Easterbrook (1983, p. 24) says, “The antitrust laws, in contrast, are designed to preserve the functioning of competitive markets that, at least presumptively, produce allocative efficiency.” The myth of the public spirited politician dies slowly.5

Incorporating politicians into the behavioral system adds an apolitical market to the analysis and makes regulations endogenous. This makes it easier to predict many aspects of regulation, such as its inception and the industries that will be affected. This is accomplished by focusing analysis on various groups in the economy; for example, consumers and producers and their competing interests. These groups supply votes and campaign contributions to politicians who in turn supply regulation. The outcome of this process ultimately turns on the relative organizational costs across groups, the structure of political institutions, and the extent of competition in the political market. This is the setting for the strategic use of regulation.

This chapter is divided into six sections. The section 2 briefly reviews the emerging theory of rent seeking and its application to regulation. Section 3 reviews the economic theory of regulation, with particular emphasis on standards and cost-imposing regulation. Section 4 highlights the importance of heterogeneous interest groups in affecting regulation—the regulatory triad. The emphasis is on the ability of some firms to disguise their private pursuits as public interest whether there is a legitimate market failure or not. In some cases mutual interests bring together the strangest bedfellows—the Sierra Club and Eastern coal-mining interests. Section 5 focuses on a relatively uncharted area, the strategic use of antitrust laws to prevent competition. The chapter closes with some suggestions for the direction of future research.

Rent Seeking

The economic analysis of rent seeking was recently surveyed by Tollison (1982). The theory has important implications for the analysis of the strategic use of regulation—especially normative analysis. Tullock’s (1967) seminal article demonstrates that transfers are typically not a zero-sum event. For this reason the economic cost of many activities is often far greater than conventionally assumed.

The normative problem arises because it is impossible to differentiate rent seeking from profit seeking except in the context of a normative model. On the one hand, rent seeking refers to (wasteful) competition for rents created by gifts, grants, or government transfer activities. Profit seeking, on the other hand, refers to those activities that are by definition efficient: Research and development expenditures, piano practice, or committing resources to enter an industry where price exceeds average cost are examples of behavior that create value. By contrast, standing in line for free cheese, taking a politician to lunch in hopes of securing his vote on a bill that provides a subsidy, or arguing before the ICC with an eye toward receiving a certificate are examples of behavior that simply consume rents artificially created by government. That is, rent-seeking activities produce nothing real or consumable, these only result in a transfer. Behaviorally the two are indistinguishable, and it is only morally that these can be made distinct.6

This approach has important implications for the strategic use of regulation because it can be viewed in the same light. Consider the case of some vertical restraint on trade, such as the prohibition on resale price maintenance (RPM). Suppose that one accepts the agency cost or public good explanation for RPM; that is, RPM is a device used by manufacturers to force retailers to provide complimentary goods, such as service and information, at the point of sale that they would not otherwise rationally offer. In this case, if a firm brings a law suit or lobbies Congress for a change in the law to allow RPM, then it can be argued that this strategic use of regulation is value increasing even if it happens to disadvantage some rivals.7 In this case the strategic use of regulation increases the real output of society. It is not difficult to construct other examples where the opposite conclusion is reached. Based on this approach, it is imperative to know the firm’s motives in order to judge its actions—a difficult chore at best.

The problem is pervasive. Spence (1977) makes a similar point in the context of firm size and capacity decisions. He argues that it is hard to tell which capacity decisions are predatory—designed to limit entry—and which are efficient—driven by competition. Courts have faced the problem in terms of influencing the political process and made their judgment, which has been labeled the Noerr-Pennington doctrine—firms may lobby the government even if it disadvantages their rivals. Fischel (1977) analyzes the antitrust implications of Noerr-Pennington and concludes that lobbying is legal (efficient?), while price conspiracy is illegal (inefficient?).8 In the Pennington case the doctrine was extended to attempts to influence administrative agencies.9 The economic theory of rent seeking posits that competition for rents will drive the expected value of the rents to zero at the margin. Moreover, this competition consumes (costs) the economic value of the rents.10 Transfers are not free. Of course, there is also competition for profits. Therein lies the conundrum. Government action can create rents through regulation, laws, and court decisions. Firms seek these rents or profits in a variety of ways, most notably here, through attempts to influence government decisions. Whether this behavior is efficient or not is beyond the current state of the literature. It all depends on the nature of the regulation and whether or not the rents are artificially created by government.11 It is fair to say that the economics of rent seeking implies that normative analysis of the strategic use of regulation is rendered virtually impotent, at least for the moment.

The Economic Theory of Regulation

Part one of this section briefly reviews the economic theory of regulation. Part two focuses on the empirical literature of regulation. Part three looks at heterogeneous interest groups within an industry and across industries.

ECONOMIC THEORIES

It is difficult to trace the evolution of the public-interest model of regulation, although Pigou certainly plays a prominent role.12 This theory argues that regulation corrects market failures stemming from natural monopolies, externalities, economies of scale, public goods, informational asymmetries, or some other problem in property rights assignments. How this benevolence is accomplished through the political process is almost never addressed in public-interest theory. It is plausible that the public-interest theory of regulation was never meant to be descriptive but instead prescriptive. Nevertheless criticism of the public-interest theory of regulation argues that this do-good approach to the behavior of public officials is analytically embarrassing in light of the propensity of most people to pursue their self-interest. The theory can be partly rescued by realizing that alternatively, constraints on politicians’ behavior can force them, in quest of votes and wealth, to design and implement laws with general welfare-improving characteristics. This is the spirit of Becker (1983) and to a lesser extent Barro (1973) and Becker and Stigler (1974).

Dissatisfaction with the paternalistic view of government implicit in the public-interest theory of regulation has led to the economic theory of regulation (Stigler 1971).13 Regulation is demanded by special-interest groups to limit entry, raise price, or otherwise reduce output where the private costs of cartelization are too high. These laws are supplied by politicians. Subsequent contributions have emphasized cross-subsidization, Posner (1971), and the imperfections of such a cartel, Peltzman (1976). For the most part, industries are assumed to be homogeneous. The battle over rents is a simple struggle between consumers and producers. In the last part of this section, this simple one-on-one perspective is criticized and analysis of heterogeneous interest groups is presented.

The economic theory of regulation is descriptive. It attempts to predict the effects of regulation on price and output, the onset of regulation, the pattern of regulation, and deregulation.14 For the most part, the theory is void of normative analysis, but there is the presumption, based on the considerable weight of the evidence, that regulation in practice bears little resemblance to the vision of Pigou. That is, regulation is industry-inspired and profitable. The moral connotations of this fact are usually left to the reader.

THE EMPIRICAL LITERATURE

The empirical literature on regulation has one predominant theme: Regulation is often beneficial to the regulated firms. This benefit accrues in one of several fashions. In the simplest form a regulatory agency, such as the ICC, acts as an (imperfect) cartel manager for members of the industry, disallowing entry, apportioning and policing output, regulating price, preventing nonprice competition, and regulating the provision of substitutes. It is widely held that in their original forms, the CAB and ICC were at least operated in this way, if not designed for that purpose. Recent research suggests that the story is more complicated. Boyer (1981) argues that the ICC engages in substantial redistribution of rents across modes of transportation. That is, some rules aid railroads at the expense of truckers and vice versa. Moore (1978) presents evidence that truck drivers benefit from ICC regulation through higher wages. He estimates that union members obtain rents on the order of $1 billion. Certificate owners receive transfers totaling about $2 billion primarily because of restrictions on entry of new firms. These numbers suggest that the strategic use of regulation can be a profitable enterprise.

Taxicab and jitney regulation appears to fit the same mold. Kitch, Issacson, and Kasper (1971) estimate the value of rents created by taxicab regulation in Chicago to be more than $40 million. Eckert and Hilton (1972) contend that jitney regulation was designed to eliminate competition with railroads in the mass transit markets; jitneys were a low-cost, high-quality substitute for railroad transportation, so trains “sought protection from municipal governments, which … proved unanimously willing to provide it” (p. 304).

The CAB regulation of airlines had the same characteristics: Entry was barred and price regulated. It is hard to control all margins of competition however. Nonprice competition from within the industry eroded much of the cartel profits. Airlines competed in scheduling and the number of flights by adding capacity to the point where expected profits were zero. Douglas and Miller (1974) argue that this process resulted in average load factors equaling break-even load factors. In turn this impled a “‘ratchet effect’ of regulation and reaction, in which price increases, thought by the CAB as necessary to raise profits, only resulted in a new equilibrium with greater levels of excess capacity” (p. 55). Airlines also competed in terms of in-flight service. The CAB responded by regulating meals, flight attendants, and liquor service. What has not been adequately explained is why the CAB restricted these latter forms of nonprice competition but did not regulate the obviously more costly methods of competition through increased capacity or flights per day. One explanation is prominent: Excess capacity benefits airplane producers, pilots, engineers, and attendants, so that the political clout of these groups may have forestalled capacity constraints.15 The strategic use of regulation implies that if entry is restricted, output is reduced, price is above cost, and nonprice competition sets in. Regulated firms will seek ways of preventing this nonprice competition. The degree to which they are successful depends on the impact of competition on input suppliers and diverse consumer groups.

In another area of long-standing government involvement, Jarrell (1978) presents evidence that state regulation of electricity production was sought to prevent competition where rivalry had brought low prices. In fact, regulation proceeded first in jurisdictions with the lowest prices—another nail in the coffin of the public-interest theory of regulation.16

It would be a mistake to think that the conventional, hands-on type of regulatory programs, such as electricity and transportation, are the only ones where the economic approach of supply and demand of political action are at work. Marvel and Ray (1983) argue that nontariff barriers to trade implemented after the Kennedy round of tariff agreements were primarily in industries that were vulnerable to foreign competition. Similarly, the literature on broadcasting maintains that regulation of cable television (CATV) has primarily been motivated to protect the interests of local over-the-air broadcast franchises. FCC Chairman Burch has said that CATV regulation could be translated “into the short-hand of protectionism for over-the-air broadcasting, but we feel that is a public interest consideration as well” (Besen 1974, p. 41). Greenberg (1967) and Besen (1974) support the view that the primary beneficiaries of regulation were television stations in the top fifty markets. Comanor and Mitchell (1971) argue that CATV regulations in 1966 and 1968 differentially impacted small firms and drove them out of business. A similar argument is made about antidumping laws: They are a means of preventing foreign competition. In one notable case Outboard Marine Corporation, the sole U.S. producer of golf carts, wanted the U.S. price to be used to determine whether a foreign producer was selling below cost.17 That is, the corporation wanted it declared illegal for foreigners to sell below its own price—the ne plus ultra of the strategic use of regulation. In fact, they were unsuccessful.

These few examples are by no means the only types of regulation subject to strategic planning by firms.18 However, most of the recent research in this area stresses the diversity of interests within a particular industry. This is the subject of the next section.19

HETEROGENEOUS INTERESTS

The economic theory of regulation falls into one of four analytical categories: Producers versus consumers, cross-subsidization, producers versus producers, and the regulatory triad—producers and an unrelated public-interest group against consumers.20 The first two categories of analysis have not proven satisfactory in explaining regulation as a general phenomenon, although their usefulness is without doubt in such areas as transport regulation. The simple approach has been weak in its ability to explain why so many industries decry regulation. The answer seems to lie in the fact that industries are not human beings. They are a heterogeneous collection of firms and factors of production whose interests may radically diverge on a particular topic.

Since firms are not homogeneous, input price increases will not have symmetric effects. For example, let there be two different production technologies yielding the same minimum average cost. Let one be capital intensive and the other labor intensive. An increase in wage rates will cause average costs to increase more for the latter than the former (Williamson 1968). Some of the labor-intensive firms will leave the market until price is again equal to average cost. Since average cost for labor-intensive firms increased more than for their capital-intensive rivals, it follows that price increases more than average cost for capital-intensive firms. A profit potential exists if capital-intensive firms can somehow increase wage rates. Presumably labor-intensive firms cannot switch technologies for free.

Consider the simple case of an industry with specialized resources and different firm sizes. The industry supply curve will be positively sloped. Profits are zero at the margin, but inframarginal firms (specialized factors of production) earn rents. Again, suppose regulation imposes costs on all firms in the industry, but not symmetrically. The supply curve will shift upward. If costs are heaviest on the marginal firms (factors), then supply will become more inelastic, and price will increase more than cost for some firms. Price increases more than cost for some firms because some rivals are eliminated; therein lies the demand for regulation. There are many ways of achieving success (Salop and Scheffman 1983): Capital-intensive firms can join with a labor union to support an industrywide collective bargaining agreement and adopt a wage sufficiently high to exclude some rivals (Maloney, McCormick, and Tollison 1979). Alternatively, the capital-intensive firms can seek regulation to restrict the use of the input that will raise its price (Marvel 1977, Maloney and McCormick 1982, and Neumann and Nelson 1982). Thus the strategic use of regulation can be an effective means of increasing profits.

Examples of this principle in practice are common in the literature. Marvel (1977) argues that just such a scheme explains the English Factory Laws passed in the early 1800s. Water- and steam-powered mills had different costs of production. According to his argument, water-powered mills depended on abundant rainfall for operation. Laws restricting child labor imposed costs differentially on these water-powered mills because it became more costly for them to operate when the weather was right.21 That is, steam-powered mills sought regulation as a means of reducing output, raising price, and increasing profits at the expense of their water-powered peers.

Maloney and McCormick (1982) make this argument about environmental quality laws. The current practice of regulating environmental quality through standards rather than emission fees is hard to explain without taking into account the interests of the regulated.22 Moreover, many details of environmental quality regulation are best explained by noting the potential for intraindustry transfers, as described in Figure 1.1. In two examples of the theory using financial market analysis, cotton dust regulation and the PSD ruling, regulation was associated with large increases in value for some of the regulated firms.23 Yandle (1980) reports that in the negotiating stages of miles-per-gallon (MPG) regulation, GM lobbied for a standard more stringent than was actually implemented. He also reports that the standard was expected to have differentially large costs on both Chrysler and AMC, especially the latter.

Horwitz and Kolodny (1981) argue that regulation of accounting standards is also the focus of strategic planning.24 After 1975 the SEC and the FASB required research and development outlays to be expensed. Evidence is presented that large companies in high-technology industries benefited from this ruling because small high-tech companies reduced their R & D expenditures, and some were forced to exit.

Ippolito (1979) argues that insurance regulation appears to benefit small writers at the expense of large direct writers. In most cases, the large direct writers are out-of-state firms, such as Allstate, whereas the smaller American Agency firms are predominately locally owned and operated. It should come as little surprise that regulation is designed to favor local voters at the expense of foreign disenfranchised firms. In addition, there is an effective cross subsidy to high-risk drivers via assigned risk pools. Maurizi, Moore, and Shephard (1981) report that ophthalmologists and optometrists (especially the latter) have successfully used state regulation to eliminate competition from their optician rivals. The result has been higher prices for eyeglasses. Car prices are also higher because of state regulation of automobile franchises according to R. Smith (1982). He attributes the regulation to lobbying by in-state retailers who gain at the expense of out-of-state manufacturers.25

The story goes on. Schneider, Klein, and Murphy (1981) report evidence that the cigarette television advertising ban has actually increased the consumption of cigarettes (because warning ads were simultaneously dropped), and a relative price change has resulted. The cost of introducing new low-tar brands has increased, raising the value of existing brands. Higgins and McChesney (1986) find evidence that the FTC’s ad substantiation doctrine benefits some large ad agencies presumably while harming other small ones. The costs imposed by ad substantiation fall more heavily on small ad agencies, who find it more difficult to substitute ads not subject to FTC review. The researchers also report that large firms are vocally opposed to deregulation. Linneman (1980) claims that the 1973 mattress safety standard had little impact on the average quality of mattresses because 80 percent of the mattresses produced already satisfied the standards. However, many small producers were adversely affected because of the increased costs of production. Some exited, and consequently “large, significant, and predictable income redistributions from small to large producers resulted from the 1973 flammability standard” (Linneman 1980, p. 478). He also claims that there was a cross subsidy from low-income to high-income families.

A few more examples should suffice to demonstrate that almost no area of regulation is free from strategic planning by firms to disadvantage rivals for higher profits. There is evidence that large textile producers in the United States not only profited from the OSHA-imposed cotton dust standard but supported its passage (Maloney and McCormick 1982, and McCormick 1983). Oster (1982) specifically argues that many regulatory programs “may be used by groups in the industry as a competitive weapon against other groups” (p. 604). Evidence is presented that this force was important in implementing generic drug laws at the state level. Landes (1980) presents evidence that laws passed in 1920 regulating maximum hours worked reduced the number of hours worked by women and their total employment. Moreover, the entry of foreign-born women was deterred: Unable to work long enough hours to make the trip profitable, many foreign women chose not to immigrate to the United States. Both of these had the effect of raising the wages of men. Federal regulation of financial institutions differentially disadvantages thrift institutions to the advantage of commercial banks (Tuccillo 1977). Consumer protection regulations at the state level are, in part, motivated by intraindustry transfers (Oster 1980). Johnson and Libecap (1982) discuss the conflict between onshore and offshore shrimp fishermen in the design of fishing regulations in Texas. Hours-of-operation regulation in Canada benefits small stores at the expense of large ones (Morrison and Newman 1983). Building codes restrict the entry of “foreign” labor and prevent use of efficient mass production techniques while increasing the demand for local labor (Oster and Quigley 1977). There is little doubt that whiskey-labeling regulation has been used by certain elements in that industry, bonded producers and Scotch importers, to prevent competition from blended products (Urban and Mancke 1972). Labeling requirements in fact deceived customers into thinking that domestic-blended whiskey had not been aged. On the subject of deregulation, Spiller (1983) presents evidence that there are substantially different effects across firms subject to CAB deregulation based on location and routes.
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