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PREFACE


I am often asked if I would change anything about the Electoral College. My answer has changed over time. Perhaps that is unsurprising. I am older and have seen more of life than that third-year law student who started studying the Electoral College in 2001.


As a thirty-something lawyer, I was a firm believer in the system, but I also wavered a bit on the margins: should we fix perceived problems with the House contingent election? Should we work harder to prevent faithless electors? Or should we just leave the system alone? In Enlightened Democracy: The Case for the Electoral College, I joked that perhaps the best approach was “if it ain’t broke, don’t fix it.” Yet I think I was afraid to trust that sentiment fully, and I still offered a few small “fixes” for readers to consider.


Those who read both Enlightened Democracy and The Indispensable Electoral College will doubtless see that my approach has solidified over time. The older I get, the more I think that “if it ain’t broke, don’t fix it” is always the best approach to the Electoral College. Yes, some aspects of the system sound odd in our democratic-minded society. But making the system more democratic to accommodate modern sensibilities is not the answer. We serve ourselves best if we educate voters about the reasons that our Founders established checks and balances in our Constitution—and in our presidential election system. The Founders created checks and balances in 1787 to protect American liberty from the imperfections of human nature. Humans are still imperfect. Safeguards are still needed.


To some degree, this book is a compilation of things that I’ve been writing and saying for years, either in books, blog posts, or in testimony before state legislators. But it is also far more than that. How could it be anything else in the wake of the 2016 election? If nothing else, that election showed us that anything can happen. We are blessed to have a system with so many checks and balances; it gives us the flexibility that we need, no matter what crazy circumstance heads our way. But we, as a country, need to understand the Electoral College better if it is to serve us with maximum effectiveness. The 2016 election demonstrated that most voters do not understand the intricacies of their system. Thus, they often felt trapped. I spent much of the 2016 election year being sad about the situation. How could so many feel so trapped when the system is actually quite accommodating? If knowledge is power, then I hope this book empowers voters.


This book is neither pro-Trump nor anti-Trump. It is neither pro-Clinton nor anti-Clinton. I ran early drafts of the manuscript by a variety of people, hoping to drive out anything that seemed to fall too much on one side or the other. I asked Donald Trump voters, reluctant Trump voters, Evan McMullin voters, Gary Johnson voters, and Hillary Clinton voters to review this book. I owe many thanks to those who helped in that effort, but I’ve also decided not to list them individually here. I know how each of these reviewers ultimately cast his or her ballot, but I also know that many of them would rather not take a side publicly. Suffice it to say that they came from many walks of life and several had quite strong opinions about the 2016 election and the candidates. You know who you are. I so much appreciated your input and adjusted the book in several places in response to your comments. Ultimately, I hope we’ve worked together to create a book that will help voters of any persuasion to better understand those on the other side of the political aisle—or perhaps even those within their own party.


Besides my anonymous readers, I owe many thanks to a few lawyers and academics who reviewed early drafts of this manuscript: Professor Derek Muller, Mr. Sean Parnell, and Mr. Peter Robinson. Thank you for your time and helpful comments. Perhaps I owe an extra big thank you to Mr. Patrick O’Daniel, a lawyer in Texas who has reviewed both of my Electoral College books in advance—and his kids also served as helpful reviewers for We Elect a President: The Story of Our Electoral College. A big thank you to the O’Daniel family. Two University of Texas law students performed extra footnote checks on the manuscript during the spring of 2017: Ashley Terrazas and Joshua Kelly. Thank you for taking time out of your studies to help me. Finally, I very much appreciated two Texas electors who answered questions that I had about the behind-the-scenes logistics in our state: Matthew Stringer and Bill Greene. I am grateful for your help.


America’s presidential election system was designed to serve a large, diverse country. Some commentators today seem to think that the Electoral College is outdated because of improved technology or greater ease of communications. I would argue the opposite: our country has grown even bigger and more diverse than our Founders could have imagined. The Electoral College is, if anything, needed even more today than it was in 1787.


I hope everyone enjoys the book.









INTRODUCTION


A presidential candidate once wrote that “the choice of a President is a matter for the people:—to be installed against their will no man could calculate upon a happy or beneficial administration.”1


Just a few weeks later, that candidate would lose the presidential election, despite winning the reported national popular vote.


The campaign had been a rough one, and its conclusion was no easier.2 Would so-called “faithless electors” influence the outcome? Would someone be deprived of a majority of electors, prompting a back-up election in the House? “I consider whatever choice we may make will be only a choice of evils,” one candidate moaned.3 He was no longer a contender, but many believed that he would take a spot in the new administration if it were offered.


Would the nation accept a president who was not the popular vote winner? Was the election rigged? Was there a “corrupt coalition” arrayed against one of the candidates? One congressman blasted, “The force of public opinion must prevail, or there is an end of Liberty.”4


The losing candidate in this story wasn’t Hillary Clinton. It was Andrew Jackson.5 The celebrated war hero was one of four serious contenders in the 1824 campaign. As vote totals trickled in from the states, it became clear that Jackson would ultimately win the national popular vote. Of course, that tally was incomplete, and there is reason to believe that a more complete count would have favored John Quincy Adams. But Jackson didn’t seem to care about any of that! He’d won a plurality of the individual votes cast and recorded that year. When the presidential electors met, he won the votes of ninety-nine of them. Ninety-nine was more than anyone else had won, but it still fell short of the required 131 majority.6


Nevertheless, Jackson believed he had the support of the people. Surely he was on the road to victory. Why would one of the other contenders want to be president without such support? “I should prefer to remain a plain cultivator of the soil as I am,” Jackson concluded, “than occupy that which is truly the first office in the world, if the voice of the nation was against it.”7


Interestingly, Jackson may have received the votes of a few electors who were supposed to vote for someone else. The North Carolina slate of fifteen electors ended up voting en bloc for Andrew Jackson, although as many as five of them may have been pledged to vote for Adams. In New York, three electors who were expected to vote for Henry Clay also defected.8 One voted for Jackson; another voted for Adams; the third voted for William Crawford.


Whatever Jackson thought about it, his popular vote lead was not enough. American presidential elections are a battle to win the most state votes (called electoral votes), rather than the most individual popular votes nationwide. If no one wins a majority, then the election is decided in the House of Representatives.


Jackson had only a plurality of electors, not a majority, so the election moved to the House. That body selected Adams as the next president.9 Jackson was irate. He spent the next four years complaining that the will of the people had been thwarted and the election stolen from him. Many voters agreed, and the outrage propelled him to a relatively easy victory in 1828.


Since Jackson’s time, as many as four more candidates may have lost the presidency despite winning the national popular vote. These elections occurred, curiously enough, in pairs. In only a twelve-year span, two candidates in the late 1800s won the recorded national popular vote but lost the electoral vote: Samuel Tilden may have won the popular vote in 1876; Grover Cleveland won it in 1888.10 More than one hundred years later, there was another pair of such elections: Al Gore lost to George W. Bush in 2000, and Hillary Clinton lost to Donald Trump in 2016.


Such outcomes remain relatively rare, but recent elections have resurrected old concerns about the Electoral College. Perhaps making matters worse, throughout the 2016 presidential campaign, polls showed that Donald Trump was one of the least-liked candidates in recent memory.11 Did the Electoral College fail America? Has it outlived its usefulness? Should it be replaced?


Emphatically, no. But the system can and should be better understood by the nation that it serves.


A SYSTEM BIASED AGAINST DEMOCRATS?


In 1824, Andrew Jackson and John Quincy Adams were both members of the same political party. But in every other election with a discrepancy between the electoral and popular votes, the losing candidate has been the Democrat. Odd coincidence? Or is the Electoral College biased against the Democratic Party?


Democratic President Barack Obama seemed to imply just that in a December 2016 press conference: “The Electoral College is a vestige,” he told reporters.12 “It’s a carry-over . . . . [T]here are some structures in our political system, as envisioned by the Founders, that sometimes are going to disadvantage Democrats.”13


It’s a funny thing to say, of course. Republicans have spent years bemoaning the huge lead that Democrats have enjoyed in the Electoral College. The so-called “Blue Wall” was thought to be impenetrable, apparently giving Democrats an advantage before voting even started. Pundits claimed that Democrats would begin 2016 with a head start of at least 217 electoral votes—and perhaps as many as 249. “No matter whom Republicans nominate to face Hillary Rodham Clinton in November 2016,” one columnist at the Washington Post wrote, “that candidate will start at a disadvantage. It’s not polling, Clinton’s deep résumé or the improving state of the economy. It’s the electoral college.”14


Another political scientist made a similar prediction in 2014. Benjamin Highton, a professor at the University of California, Davis, claimed that the Democratic tilt in the Electoral College was so heavy that a Republican would be unlikely to win the 2016 election unless that Republican first won the national popular vote by at least one or two percentage points.15 The actual results flipped this expectation on its head: Donald Trump won the electoral vote fairly easily, even as Hillary Clinton won the nationwide popular tally by more than two percentage points.16


Such results naturally resurrect the question: Is the Electoral College biased against Democrats? Or did Democrats simply blow their lead by taking voters for granted? If Democrats did indeed blow their lead, then they were merely repeating a mistake that the Republican Party made in the 1990s. After the Ronald Reagan years, it was said that Republicans had a “lock” on the Electoral College. At least twenty-one states, including California, were consistently voting Republican. How could Democrats hope to compete?17


Bill Clinton soon found a way, of course. He turned California and eight other states blue for the first time since 1964.18 Other presidents have accomplished similar feats. In 1952, Republican Dwight D. Eisenhower won sixteen states that hadn’t voted Republican since 1928 and two others that hadn’t voted Republican since 1924.19 Democrat Franklin Delano Roosevelt, of course, demolished a North-South divide that had persisted, for the most part, since the Civil War. In 1936, he won every state except Maine and Vermont.


The reality is that any “bias” in the Electoral College does not consistently favor or disfavor either of the political parties. To the degree that there are biases, they are short-lived. States change their allegiances fairly consistently. Party allegiance is like a pendulum, slowly swinging back and forth, first appearing to favor the one party, and then appearing to favor the other. The tension in the system reflects the constant, healthy competition between the two parties: each is always trying to outperform the other by capturing the large bloc of voters in the middle of American politics.


A careful study of history reveals that the Electoral College is neither pro-Democrat nor pro-Republican. It simply rewards the candidate who appears to be listening to the greatest cross-section of people at any given time. President Obama complained that the system put Democrats at a disadvantage, but he came closer to the truth when he concluded, “[I]f we have a strong message, if we’re speaking to what the American people care about, typically the popular vote and the Electoral College vote will align.”20


PUTTING 2016 INTO PERSPECTIVE


The 2016 election results shocked the nation. For most of the year, polls had indicated that Democrat Hillary Clinton would soundly defeat Republican Donald Trump.21 The business mogul’s best-case scenario was believed to be a narrow victory built on swing states like Florida, North Carolina, and Ohio.22 Pundits never seriously considered the possibility that several states behind the Blue Wall—Wisconsin, Michigan, and Pennsylvania—could go red for the first time since the 1980s. But then they did. Republicans also won three other swing states that voted for Obama in 2012: Iowa, Florida, and Ohio.


The election year was an odd one, right from the beginning. The Electoral College requires coalition building. Historically, the candidate who builds the most diverse coalition will also win the states needed for an electoral majority. So what happens when both political parties nominate candidates who have high unfavorable ratings and aren’t especially good at coalition building? Polls showed that most voters wished for a third choice.23 On social media, users joked that they would vote for the “Sweet Meteor O’Death” instead of Clinton or Trump.24 Yard signs popped up in some parts of the country: “Anyone Else 2016.”25 The situation was so bad that Libertarian candidates Gary Johnson and Bill Weld felt that they had an opening. They ran an ad encouraging voters to consider them as a “credible alternative to ClinTrump.”26 In the end, more than eight million voters would cast a ballot for an alternative candidate, far more than the roughly two million voters who had cast third-party ballots in 2012.27


The division started in the political primaries, long before Election Day. Remember, the nomination processes are distinct from the Electoral College. The primaries are a creation of political parties and the states. By contrast, the Electoral College has its roots in the Constitution. America’s unique presidential system has served the nation well for centuries because it encourages compromise, moderation, and coalition building. In 2016, the primaries seemed to do the precise opposite.


The Democratic primaries had at least one glaring problem: the superdelegates, which the party created in the wake of the disastrous 1972 election.28 George McGovern lost to Richard Nixon in a massive landslide that year, largely because he was perceived as an extremist. As if that weren’t bad enough, the party soon suffered another embarrassing loss when Ronald Reagan trounced Jimmy Carter in 1980. The Democratic Party became determined to create something new—and better. Their new superdelegates would act as a check on voters’ emotions, steering the party toward a person with mainstream appeal and away from someone who satisfies only one segment of the party.29


In 2016, the superdelegates should have steered the party away from a candidate who was so distrusted by most Americans. Instead, they marched in lockstep, supporting a woman who had high unfavorable ratings and who was being investigated by the FBI.30 In fact, they backed her so early in the process that she had no serious challenger for the nomination except the self-proclaimed socialist Bernie Sanders—hardly a coalition-building figure himself. The Democratic Party shouldn’t have been surprised when things went awry. Open legal questions hung over Hillary Clinton’s head throughout the campaign, undermining her efforts to gain the trust of the American people.


The Republican nomination process had its own problems, of course. Those primaries were more purely populist, at least in part because there were no superdelegates. Yet the process that emerged was broken. No one had any incentive to work with anyone else. Coalition building was unnecessary to win the nomination—indeed, it was frequently scorned. Divisiveness, anger, and single-issue voting were rewarded. Each candidate and his supporters effectively hunkered down, hoping to outlast everyone else. No majority was required to win. The only goal was to get a larger plurality than the second-place winner.31 A bare win of 20 percent over 19 percent would have been sufficient. Voters got swept up in their anger or cynicism and forgot the real goal: to find a presidential candidate who could unify as many people as possible.


The question isn’t whether one did or didn’t like the nominees who ultimately emerged. Instead, the question is about the process itself. What incentives were created by the primaries? Can such processes reliably produce nominees who know how to unify voters and build coalitions, as the Electoral College requires?


In the end, a coalition was built, but it was based more on policies than people.32 The winning coalition was composed of voters who were fed up with the establishment in Washington. They disliked many of President Obama’s big-government, progressive policies and were suffering under skyrocketing health care costs. They wanted to make a statement against politicians who play by one set of rules while everyone else plays by another. They felt left behind by their government. These voters wanted to shake up the status quo on both sides of the political aisle and felt that voting for Trump was the best way to make that happen.


There was another, quieter coalition in 2016, but it never figured out how to express its voice: it was that group of people who had hoped for a third choice. These voters felt stuck. Should they vote for the “crude” candidate, as Trump supporter Laura Ingraham once described him?33 Or should they vote for the “corrupt” candidate, as many perceived Clinton?34 These voters were afraid that a vote for a third-party candidate would be wasted. On Election Day, many held their noses and voted for the candidate they deemed the “lesser of two evils.”


These voters might be surprised to learn that they were never as stuck as they thought they were. Instead, the problem can be traced back to state legislatures, which largely refused to intervene in 2016. State officials repeatedly deferred to the Republican National Committee, the Democratic National Committee, and even the mainstream media. They forgot that the Constitution deliberately avoids putting the presidential election in the hands of a select few at the national level. The Constitution instead disperses this power among the various state legislatures. If voters in a state did not like the choice of candidates, their state legislatures had the power to step in and correct the situation, although no one seems to have realized it.


A little education shows that the Electoral College is more adaptable than is generally recognized. The states are ultimately in charge of any presidential election. If they feel that things are going off track, they have many tools to make their voices heard.
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Should Americans be worried that two elections in sixteen years have shown a discrepancy between the popular and electoral votes? Perhaps, but their worry should not be directed at the Electoral College. The Constitution’s presidential election system is one of the few remaining marks of sanity in a political system that has gone awry in many other ways. It should be protected at all costs. Indeed, the Electoral College, which fosters coalitions and consensus, can even be a model for reforming the rest of our election system.









PART ONE


THE FOUNDERS’ INVENTION









CHAPTER ONE


A REPUBLIC, IF YOU CAN KEEP IT


As Benjamin Franklin left the Constitutional Convention, he was spotted by a Philadelphia matron. She was curious. What had the delegates been doing behind closed doors all this time? “Doctor,” she called out to Franklin, “what have we got, a Republic or a Monarchy?”1 For the first time all summer, Franklin was free to answer the question. His response was simple: “A Republic, if you can keep it.”2


Unfortunately, the statement is often misquoted. Too many Americans have been told that Franklin responded: “A democracy, if you can keep it.”3 The mistake reflects Americans’ declining understanding of their own heritage.


The Founders would not have made such a mistake so easily. They were well aware of the important differences between a republic and a democracy, and they knew better than to create a simple democracy.4 The Founders wanted to be self-governing, of course. They had just fought a revolution in part because they had no representation in Parliament. They weren’t likely to abandon the principle of self-governance so soon. But their desire to be self-governing was tempered by their study of history: They knew that pure democracies have a tendency to implode. The Founders would surely be surprised to find that modern Americans hold simple democracy in such esteem. The Founders’ goal had been to create something different—and better. They knew they needed something unique if the citizens of a diverse nation, composed of both large and small states, were to live together peacefully.


THE CONSTITUTIONAL CONVENTION


The Constitutional Convention of 1787 got off to a slow start.5 Delegates were supposed to meet in Philadelphia on May 14, but travel was tough in those days. Most delegates couldn’t make it on time, and only a handful were present on that Monday morning. Indeed, a quorum wasn’t achieved for almost two weeks. Finally, on May 25, those who were present decided to proceed, even though some states still had no representatives in attendance.6


The delegates had been given the task of revising the Articles of Confederation, the governing charter of the United States since 1781. The Confederation Congress hoped to restrict the Convention to “the sole and express purpose of revising the articles of Confederation,” but many states had given their delegates much broader authority,7 and it’s likely that at least a few delegates went into the Convention believing that a mere revision of the Articles would not be enough. Certainly delegates such as James Madison and Alexander Hamilton felt that a stronger national government was needed to handle interstate commerce and foreign relations, among other matters.


Only twenty-nine delegates were present when the Convention finally got under way, but fifty-five would eventually attend at least some portion of the Convention. Nineteen delegates never made an appearance, and Rhode Island refused to send any delegates at all. The delegates’ average age never exceeded forty-three. Benjamin Franklin was the oldest at eighty-one, while Jonathan Dayton of New Jersey was the youngest at twenty-six.


Despite their youth, the delegates were unusually accomplished. Most had served in Congress or the colonial or state legislatures. They were well versed in the works of such philosophers as John Locke and Baron de Montesquieu. They were students of history, and they could speak knowledgably about the successes and failures of other political systems. Many were lawyers. Notably, their deliberations were relatively free of the partisanship that plagues modern American politics. Remember that political parties hadn’t been created yet. Instead, the delegates’ strongest allegiances were to their home states. Perhaps most importantly, though, the delegates were realistic about human nature. They knew that people are fallible and that power corrupts.


Thomas Jefferson, then serving as an emissary in Paris and not himself a delegate, was certainly impressed when he read the names of the delegates. “It is really an assembly of demi-gods,” he wrote to his friend John Adams.8 Indeed, the Convention of 1787 was a historically singular assembly. Nothing of its kind had ever occurred before—and nothing of its kind seems likely to occur again.


George Washington was the Convention’s president, but he contributed little to the discussions. He considered it inappropriate for the presiding officer to express himself on pending matters.9 Moreover, the former general was already being called the “Father of the Country,”10 and he may have worried that his celebrity would give his opinions too much weight. Whatever his motivations may have been, Washington never rose to speak until the last day of the Convention. He voted with the Virginians, however, and he was known to favor a stronger national government.


The delegates worked through the sweltering summer with the windows and blinds in Philadelphia’s State Hall closed. They considered it imperative that the discussions be conducted secretly so all delegates would feel free to speak their minds. Throughout the debates, the thirty-six-year-old James Madison took comprehensive notes. He said later that his labor in that hot room throughout the summer nearly killed him. “I was not absent a single day, nor more than a casual fraction of an hour in any day, so that I could not have lost a single speech, unless a very short one,” he later confirmed.11 Others took notes too, but Madison’s notes remain the best source on the debates in the Constitutional Convention.


Of all the issues that shaped the summer’s deliberations, none was more important than the ever-present tension between the large and the small states.12 Friction among the states was perhaps unavoidable. Each had operated with nearly sovereign independence for decades, first as a colony, then as a state under the Articles of Confederation. It would be no easy matter to convince the states, especially the smaller ones, to sacrifice their much-valued sovereignty to a new union of states.


The delegates would spend months in a deep, intellectual discussion and debate. Absolutely everything was on the table. Should Americans have one or several presidents? Would the nation rely on “one state, one vote” representation or “one person, one vote”? Should Congress propose constitutional amendments or would the states be better stewards of that responsibility? Should states have a veto over congressional legislation? The delegates discussed the successes and failures of ancient Greece and Rome. What lessons could be learned from history? How could a diverse nation composed of both large and small states govern itself, even as it treated minority groups fairly? How could it protect itself against government officials who would abuse their power?


Surely such philosophical discussions are rarely heard in the halls of today’s Congress! This eminently qualified group of men understood how hard it would be to protect freedom in the face of so many challenges. They were determined to make it happen anyway.


THE EVILS OF DEMOCRACY


The authors of the Constitution have been accused of all sorts of dishonorable motives. Conventional wisdom has it that America’s Founders were too “aristocratic.”13 They were elitists who “distrusted the people,” so they “placed elaborate barriers between them and the actual power to govern.”14 When it came to selecting the president, the Founders certainly “did not trust the people with such an important task.”15


Such statements betray a gross misunderstanding of the motives that drove the delegates at the Constitutional Convention. True, they were skeptical of simple, unfettered democracy. They knew that people are imperfect. Emotions can grip a mob and propel voters into unreasonable action. History shows that minority groups tend to be tyrannized in such situations. But the Founders were, if anything, equal-opportunity skeptics. While they didn’t always trust voters, they didn’t trust another group of people, either: those who are elected to hold office. The Constitution they created is therefore full of checks and balances aimed at everyone—voters and officials alike. The Founders knew that unrestrained power is always dangerous. No person or group is immune from mistakes, selfishness, and greed.


The delegates’ skepticism was supported by their deep knowledge of history. They knew how and why other governments had failed. Indeed, about two years before the Constitutional Convention, an interesting exchange occurred between Thomas Jefferson and James Madison. Jefferson was then in Paris, where he had easy access to a wide variety of books. Did Madison want some? Yes! Madison certainly did. He quickly took Jefferson up on the offer, asking for “treatises on the antient or modern foederal republics, on the law of Nations, and the history natural and political of the New World; to which I will add such of the Greek and Roman authors where they can be got very cheap, as are worth having and are not on the common list of School classics.”16


Madison studied these works, developing strong ideas of what would and would not work in a constitutional government. When the Convention opened, many of his ideas formed the basis for the delegates’ discussions.17 His study had convinced him that Americans would need something better than a simple democracy. Unfettered majorities such as those found in pure democracies tend toward tyranny. In a pure democracy, Madison later explained,


           [a] common passion or interest will, in almost every case, be felt by a majority of the whole; a communication and concert results from the form of government itself; and there is nothing to check the inducements to sacrifice the weaker party or an obnoxious individual. Hence it is that such democracies have ever been spectacles of turbulence and contention; have ever been found incompatible with personal security or the rights of property; and have in general been as short in their lives as they have been violent in their deaths.18


Others agreed with him, and the rhetoric became quite strong during the Constitutional Convention. Early in the debates, Elbridge Gerry, a delegate from Massachusetts, forcefully asserted that “[t]he evils we experience flow from the excess of democracy.”19 Edmund Randolph of Virginia concurred that “the general object was to provide a cure for the evils under which the [United States] laboured; that in tracing these evils to their origin every man had found it in the turbulence and follies of democracy.”20 Later in the Convention, Randolph reaffirmed his words, noting that the “democratic licentiousness of the State Legislatures proved the necessity of a firm Senate. . . . to controul the democratic branch of the [National] Legislature.”21


Other delegates also sought controls on the impulsiveness and emotion that they believed would sometimes characterize public opinion. As Gouverneur Morris of Pennsylvania remarked, “Every man of observation had seen in the democratic branches of the State Legislatures, precipitation—in Congress changeableness, in every department excesses [against] personal liberty private property & personal safety.”22


The arguments against pure democracy continued after the Constitutional Convention had concluded. Madison spoke to Jefferson of the danger that could arise when the government becomes “the mere instrument of the major number of the constituents.”23 Alexander Hamilton continued these arguments against democracies in a speech before the New York ratifying convention on June 21, 1788:


                 It has been observed, by an honorable gentleman, that a pure democracy, if it were practicable, would be the most perfect government. Experience has proved that no position in politics is more false than this. The ancient democracies, in which the people themselves deliberated, never possessed one feature of good government. Their very character was tyranny; their figure, deformity.24


Others in the founding generation concurred. John Adams, who signed the Declaration of Independence and later became president, declared, “[D]emocracy never lasts long. It soon wastes, exhausts, and murders itself. There never was a democracy yet that did not commit suicide.”25 Another signatory to the Declaration of Independence, Benjamin Rush, warned, “A simple democracy . . . is one of the greatest of evils.”26 A third signer, John Witherspoon, agreed: “Pure democracy cannot subsist long, nor be carried far into the department of state—it is very subject to caprice and the madness of popular rage.”27 And Fisher Ames cautioned the delegates to the Massachusetts convention that ratified the Constitution, “A democracy is a volcano, which conceals the fiery materials of its own destruction. These will produce an eruption, and carry desolation in their way.”28


Why would the Founders fear simple democracy so much? Simple. They recognized a danger that is too often shrugged off today: in a pure democracy, 51 percent of the people can rule the other 49 percent—all the time, without question. (In some situations, even a plurality might suffice.) Imagine how simple democracy might play out today. What dangers might a mob mentality lead to in the wake of an event such as 9/11? In fear, anger, or immediate emotion, a bare majority could enact any law it wanted to, regardless of its effect on the other 49 percent. Even very sizable minorities can be tyrannized in such a system. Religious freedoms and civil liberties can easily be infringed.


The Founders knew these dangers all too well. They’d fought a revolution partly because they had no representation in Parliament, but they also remembered something else: representation alone would not have been enough to protect the American colonies. After all, Americans would still have been a minority in that governmental body. Without some other protection, Americans’ needs and opinions could easily be forgotten by the majority of citizens at home in England.29 They would simply be outvoted time and time again.


The Founders’ distrust of emotional mobs wasn’t the end of the discussion, of course. These men who spoke so forcefully in 1787 against the vices of a pure democracy were the same men who had declared in 1776 that governments “deriv[e] their just powers from the consent of the governed.”30 Their distrust of democracy implied no opposition to self-government. To the contrary, the Founders knew and often spoke of the need to allow the will of the people to operate in the new government that they were crafting.


“Notwithstanding the oppressions & injustice experienced among us from democracy,” argued George Mason of Virginia, “the genius of the people is in favor of it, and the genius of the people must be consulted.”31 One legislative branch, he argued, should be directly elected by the people, serving as the “grand depository of the democratic principle of the [Government].”32 It would “know & sympathise with every part of the community.”33 He admitted that the state governments “had been too democratic”34 in the past but cautioned his fellow delegates not to use these past failures as an excuse to “incautiously run into the opposite extreme.”35


He need not have worried. Other delegates also realized that the government would not be legitimate or sustainable if it didn’t reflect the voice of the people. James Wilson of Pennsylvania argued that the “most numerous branch of the Legislature [should come] immediately from the people,” because “[n]o government could long subsist without the confidence of the people.”36 Madison also “considered the popular election of one branch of the National Legislature as essential to every plan of free Government.”37


The delegates, then, faced a dilemma. Their opposition to simple democracy ran headlong into their determination to allow the people to govern themselves. How could they let the people rule themselves while protecting the country from momentary passions or irrational majorities? How could minority political interests, especially the small states, be protected from the tyranny of the majority? What constitutional provisions would allow majorities to rule but also require them to take the needs of the minority into account?


They solved the problem by writing a Constitution that combines democracy (self-governance) with federalism (states’ rights) and republicanism (deliberation and compromise). The national government is divided into three co-equal branches: executive, legislative, and judicial. Each serves as a check on the others. The Constitution includes many other checks on power: supermajority requirements to amend the Constitution, presidential vetoes, and, of course, a presidential election system that operates state by state instead of nationally.


When the checks and balances in the Constitution are respected, they enable Americans to accomplish the near-impossible: to be self-governing, even as mob rule and majority tyranny are avoided.


DISCUSSIONS ABOUT PRESIDENTIAL SELECTION


The mode of electing the executive was discussed early and often that summer in Philadelphia. The delegates considered it one of the hardest questions that they would be asked to address. Indeed, they tackled the question almost immediately after the Convention opened and established its standing rules.


In many of those early discussions, the delegates compared the merits of legislative selection of the president with those of other modes of appointment, such as a national, direct popular election. Imagine if Congress were to select the president every four years. The idea was discussed. The possibility of presidential electors was also raised a few times, but these early proposals were usually variations of the legislative and direct election proposals already under consideration. They weren’t the focus of discussion.


The small states were concerned about the prospect of direct popular elections, in which they would always be outnumbered. Roger Sherman of Connecticut felt that the people “will generally vote for some man in their own State, and the largest State will have the best chance for the appointment.”38 Charles Pinckney of South Carolina concurred: “An Election by the people [is] liable to the most obvious & striking objections. They will be led by a few active & designing men. The most populous States by combining in favor of the same individual will be able to carry their points.”39


One delegate was much more direct. Gunning Bedford of Delaware voiced the fear felt by the delegates of every small state: “I do not, gentlemen, trust you,” he blasted. “If you possess the power, the abuse of it could not be checked; and what then would prevent you from exercising it to our destruction?”40 Imagine the tension that such a scolding must have injected into the room, despite Bedford’s obvious struggle to maintain at least a modicum of politeness and civility!


The small states would not accept a national popular vote, but the alternative, legislative selection, could not gain steam either. Many delegates worried that such a method of appointment would rob the president of his independence from the legislature. Gouverneur Morris declared that such an executive would be the “mere creature of the [Legislature]: if appointed & impeachable by that body.”41 The president, he thought, “ought to be elected by the people at large, by the freeholders of the Country. . . . If the Legislature elect, it will be the work of intrigue, of cabal, and of faction.”42


Morris’s fellow delegate from Pennsylvania, James Wilson, had related concerns. How can the president “stand the mediator between the intrigues & sinister views of the Representatives and the general liberties & interests of the people” if he is dependent on Congress for his election?43 James Madison generally concurred with all these sentiments:


           If it be a fundamental principle of free [Government] that the Legislative, Executive & Judiciary powers should be separately exercised, it is equally so that they be independently exercised. There is the same & perhaps greater reason why the Executive [should] be independent of the Legislature, than why the Judiciary should: A coalition of the two former powers would be more immediately & certainly dangerous to public liberty. It is essential then that the appointment of the Executive should either be drawn from some source, or held by some tenure, that will give him a free agency with regard to the Legislature.44


The proposal for legislative selection of the president was bogged down by yet another problem: the concern over the composition of the legislature. After all, if the small states were not equally represented in the legislature, then they would not have equal representation in selecting the executive, either. The large and small states simply could not agree on a solution, and their disagreement nearly tore the Convention apart. Luther Martin of Maryland later recalled that the Convention at this juncture was “on the verge of dissolution, scarce held together by the strength of a hair.”45 The division was finally resolved when the delegates agreed to give small states equal representation in one of the two legislative houses. Afterwards, the discussions surrounding the election of the president changed. The question was no longer whether to incorporate the principle of equal state representation into the election process but how to implement it.


The Electoral College, when it was eventually proposed, included concessions to both the large and the small states. States with larger populations would get more electoral votes in the college, but the small states were guaranteed at least three votes, regardless of population.46 One further concession was made to the small states: in the event of a contingent election in the House, each state delegation would have one vote, regardless of its size.47 The compromise was quite an important gesture by the large states, as many delegates believed that most elections would be resolved in the House.


Both sides, then, sacrificed interests at different stages in the election process.48 The result, wrote James Madison, was “a compromise between the larger & smaller States, giving to the latter the advantage in selecting a president from the Candidates, in consideration of the advantage possessed by the former in selecting the Candidates from the people.”49


BUT ISN’T THE ELECTORAL COLLEGE RACIST?


The framers of the Constitution might have been focused on negotiating compromises between the large and small states, but commentators today sometimes assume more nefarious motives. The Electoral College, these critics say, was established because some Founders wanted to protect slavery. Any institution with such racist roots, they conclude, should be eliminated.50


This view threatens to become conventional wisdom, but nothing could be further from the truth.


Obviously, some of the Founders owned slaves. Compromises were made in America’s early years because North and South couldn’t agree on whether to continue the institution.51 Just as obviously, virtually all Americans today wish that slavery had never existed. It’s a part of America’s heritage that is clearly at odds with America’s founding principles. That does not mean, however, that the Constitution and its presidential election process are simply a “relic of slavery.” The discussions at the Convention were shaped more by the delegates’ study of history and political philosophy, as well as their own experiences with Parliament and the state legislatures. They wanted to avoid the mistakes that had been made in other governments. They sought to establish a better constitution that would stand the test of time.


George Washington expressed this conviction, felt so strongly by the founding generation: “[T]he preservation of the sacred fire of liberty, and the destiny of the Republican model of Government,” he concluded, “are justly considered as deeply, perhaps as finally staked, on the experiment entrusted to the hands of the American people.”52 His words echoed an argument that James Madison had made about a year and a half earlier. Only a republic, Madison had written, “would be reconcilable with the genius of the people of America; with the fundamental principles of the Revolution; or with that honorable determination which animates every votary of freedom to rest all our political experiments on the capacity of mankind for self-government.”53 He thought the experiment worthwhile. The Constitution met these criteria.


Nevertheless, some modern commentators brush this history aside and insist that the compromises at the Convention were nothing more than attempts to preserve slavery. Americans, they say, have been fooled into thinking that their heritage is more admirable than it is. The specific charges about the Electoral College in this context are inaccurate, but they need to be addressed since they are raised so often.


First, critics sometimes cite the Constitution’s “three-fifths” compromise, which determined how slaves would be counted in apportioning congressional representation.54 The South wanted to count each slave as a whole person. The North did not want to count slaves at all—a larger population would give the South more voting power.55 In the end, Convention delegates agreed to count each slave as three-fifths of a person. But did that compromise really do more for the South or for the North? If slaves had been counted as whole persons (as the South wanted), then the South would have had even more representatives in Congress. In other words, while the three-fifths compromise is often cited as an advantage for the slave-holding South, it can also be interpreted as a win for the North.56


One additional nuance complicates an assessment of the three-fifths compromise—the Convention applied the same formula for apportioning direct taxes. The North effectively offered the South a compromise: in return for having fewer representatives in Congress, the South would be assessed less in federal taxes.57


A more honest assessment of the three-fifths compromise shows what it really concerned—congressional representation and taxation, not the Electoral College. Indeed, the discussions about the compromise and the discussions about the presidential election system were largely separate. The main reason the compromise is cited today is because, late in the Convention, it was decided that each state’s electoral vote allocation would match its congressional allocation.


Overriding all these discussions is a much bigger compromise that was brokered between the large and small states: the large states agreed that representation in the Senate would be based on the principle of “one state, one vote.” The small states agreed that representation in the House of Representatives would be based on population. This blend between the two types of representation was later reflected in the Electoral College, which gives every state three electors, regardless of its size. The rest of the electors are allocated according to population.


Critics of the Electoral College ignore the larger context of the three-fifths compromise, focusing instead on one statement made by James Madison. Taken in isolation, it certainly sounds damning. “The right of suffrage,” he told the Convention in July, “was much more diffusive in the Northern than the Southern States; and the latter could have no influence in the election on the score of the Negroes.”58 Since Madison mentioned presidential electors in his very next sentence,59 Electoral College opponents contend that he was proposing such a system in order to increase Southern political power and to protect slavery. But Madison wasn’t the first to suggest the use of electors that day. Rufus King of Massachusetts had already mentioned them.60 King was not in favor of slavery. To the contrary, he worked against it during his lifetime. William Paterson of New Jersey, another slavery opponent, also endorsed the concept of electors that day.61


The reality is that the discussion that day wasn’t about slavery or the three-fifths compromise. Madison’s statement was a tangent to the main discussion, which revolved around the president’s eligibility for a second term of office. If the president were chosen by the legislature and also eligible for reelection, some delegates feared that he would end up working too hard to satisfy legislators. After all, he’d be worried about winning their support so he could be reelected. Executive independence would ultimately suffer. Indeed, Madison made exactly this point just before his now-controversial comment about the “right of suffrage” in the South: “[T]he appointment of the Executive should either be drawn from some source,” he told the delegates, “or held by some tenure, that will give him a free agency with regard to the Legislature.”62


The delegates were discussing separation of powers. Slavery was not their focus. Indeed, the debates about the presidential election process never focused on slavery. Instead, the delegates discussed whether legislative selection or a national popular vote was preferable. The division was between large and small states, not between slave and free states. Some of the larger states had slaves, some did not. Some of the smaller states had slaves, some did not. All of the small states, however—slave and free—were worried about the dangers of a simple national popular vote. As slavery opponent Gunning Bedford of Delaware had said so eloquently, the small states simply feared that they would be outvoted by the large states time and time again.63


[image: ]


The Framers deliberately avoided the creation of a simple democracy. They wanted something even better. They came up with a government that combines self-governance with the checks and balances necessary to protect freedom.


Power in America is divided among three co-equal branches of government. It is also divided between the national and state governments. Each arm of government has the opportunity and the responsibility to act as a check on the others. Such safeguards protect Americans against abusive governmental officials and the whims and passions of the majority. The state-by-state nature of the Constitution’s presidential election process reflects these same principles.


The Founders were proud of their work—especially their new presidential election system. “The mode of appointment of the Chief Magistrate of the United States,” Alexander Hamilton wrote, “is almost the only part of the system, of any consequence, which has escaped without severe censure . . . . I venture somewhat further, and hesitate not to affirm that if the manner of it be not perfect, it is at least excellent.”64


The Constitution—and its Electoral College—was considered by the Founders to have struck the perfect balance between minority protection and majority rule.
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