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DEDICATION

Dear Aliyah,

This book is dedicated to you. There are many reasons why, and when you read this, you will know why. Remember when we first began to talk and I told you I wasn’t sure if I wanted to go to law school? You told me that I had to and that I couldn’t or wouldn’t be satisfied with not completing my dream (my mother’s dream). I listened, and you were right.

You have been so right, so often that I smile at the thought that you’re still in my corner. I thought back to the many nights that I fell asleep at the table and you covered me. The many times that I couldn’t make it here or there, but you covered for me. You were right when you suggested that I find another line of work that would allow me to “save souls” without so much stress. You were right.

But I didn’t listen . . . That is until I began to listen to myself as I wrote this book. No more lectures, no more frustration, no more leaving you to fend for yourself while I save the world. I’m listening, I’m hearing.

I’m dedicating this book, and myself, to doing the thing that I enjoy most in the world, and the thing that I do best: smile back at you when you smile at me. I started this journey with you in mind and I think of nothing but finishing it that way, dedicated to making you smile.

If you read this book and sense that I’m angry, well, you’d be right again. I’m angry at the fact that I put anyone else’s time before our time, knowing what I know about this system and how it hates my very presence in it. I’m angry that I allowed this lifestyle to confuse what my real purpose is; the one I told you I would be about when we met; the one I forgot when I got into this game. To stand for something!
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INTRODUCTION

by Tiffany Chiles, Publisher/Founder, Don Diva Magazine

The year was 1999 when the first issue of Don Diva Magazine was published; I can remember it like it was yesterday, although it was well over ten years ago. The magazine came into existence through a sequence of chance events that couldn’t be recreated if we tried. The birth of Don Diva Magazine was not based on a business plan developed by publishing executives. It was created through fate, luck, and perfect timing.

The war on drugs was in full swing. In 1987 Congress had enacted some of the harshest drug laws and mandatory minimums in the country’s history. Whether by design or happenstance, these laws were beginning to disproportionately affect African-Americans and Hispanics, incarcerating them at an alarming rate. Several of my childhood friends who, despite their suburban middle-class upbringing, took to street life and found themselves in jail during this time, doing lengthy prison sentences. Incarceration had become the norm for black men. It was commonplace to hear, “Tyrone’s in jail. He’s doing fifteen years.” Black men in jail became an accepted part of our every day life.

Drugs had infested our culture and way of life. Even as women, the drug trade affected us. Although I did not grow up in the hood nor did I have to sell or use drugs, because of the era I grew up in, I found my suburban “good girl” life surrounded by drugs and the gangster lifestyle because of the choices I made in the men I was dating and the crowd I hung out with. During the late 80’s and early 90’s I lost a few girlfriends to prison and death due to the drug game. We were dating drug dealers and unwittingly putting ourselves in harm’s way everyday. We were college students but we were unaware and foolish. Money was flowing in and out of our hands on a daily basis. Having $5,000 in your purse to shop or hiding $100,000 cash in your house for a street dude was common. Even the “squarest” girl found herself transporting drugs at least once, if not on a regular basis. Sitting at tables cutting and bottling crack cocaine, counting bundles of heroin, riding in cars with drugs and guns in stash boxes were daily occurrences for a lot of women. Money laundering happened all day every day even on the smallest of scales. All this was done with no fear or sense of the possible consequences. We most certainly did not comprehend that what we were doing could get us twenty years in prison if caught. As a grown woman, I shudder at the thought of all the times I may have put my life in danger or could have easily landed in prison out of pure ignorance.

Most of us didn’t begin to see the consequences of our actions until the mid-1990s when the government started locking up all of our “men.” We as their women, their mothers, and their sisters were left behind to figure out life, how we were going to support ourselves and even how we were going to help get our man, brother, or son out of jail. We had a new roll in their lives. We went from playing Bonnie to their Clyde to being their caretakers and legal advisors.

Escaping major tragedy, in 1994, I graduated from college. I spent the next few years working for major corporations learning how to navigate the corporate world and honing my business skills. I realized very quickly that I had a creative side that I wanted to develop and began to steer my career path with that in mind. In 1998, after a short stint at Ruff Ryder Records, I was offered a position running an independent record label. The music industry had become the new hustle. You had record labels like Roc-a-fella, Cash Money, and No Limit, that had found major success by filling the void that the drug dealers of the 1990s left. It was an opportunity of a lifetime for me, but I was still a little wet behind the ears and needed some assistance. I had a good friend named Kevin Chiles, who was in prison at the time, that used to own his own record label, Big Boss Records. Big Boss was an upstart label coming up in the music industry at the same time as BadBoy and Death Row Records. As his peers were finding success in the new fertile ground of the music industry, Kevin’s music label was derailed by a federal indictment in 1994, in which he was charged with Federal Drug Kingpin charges and running a CCE (continuing criminal enterprise) landing him in a federal prison.

Knowing that he had first-hand experience and previous success in the music industry, I reached out to Kevin in prison for some advice. We began to correspond and visit regularly. Over the years I sat in various visiting rooms with Kevin, I heard many stories from inmates and their families about how their incarceration ruined their life and the lives of those who loved them.

One thing I found particularly troublesome was that many of the inmates had no understanding of the law they broke that put them in jail. I am not suggesting that they did not know they were breaking the law; that was obvious. What they did not know or understand was the judicial system itself and how sentencing guidelines, mandatory minimum sentences, the 1:100 crack/powder cocaine ratio, relevant conduct, and other enhancements worked. I heard countless stories of men who were doing 10 years, 20 years, and in many cases life in prison with no parole.

One would think that men who had amassed so much wealth in the street would have been more knowledgeable of the legal system, especially since their very life depended on their ability to evade law enforcement. When they finally did figure out the legal system it was in the law library of a prison and it was too late. They had already lost all their worldly possessions, their families and their freedom.

In the summer of 1999, Kevin had assisted me in coming up with a marketing project to promote the indie record label I was running. The project required me to get in touch with some of his comrades and peers, other men who were well-respected figures in the “underworld.” I spent months corresponding with, visiting and communicating with many of them. Getting to know them on a personal level outside of the images that the media had created of them as horrific dealers of death, I found all of these men to be intelligent, engaging, and sincere in their actions. I began to help some find legal assistance and talked to their wives and families trying to give them advice. Before long I was consumed.

I quickly found that the people who were most impacted by the laws and the legal system of this country did not understand it. And those who did understand the legal systems: the lawyers, judges, and prosecutors had no idea how the system was negatively impacting millions of people in urban communities. It became clear that the media and the system had no intention of educating this segment of the population, mostly because its very existence depended on “these young brothers and sisters” being ignorant to the laws. If we remained “under-informed,” the legal system could continue to flourish and prisons could remain over-populated, generating millions of dollars in revenues creating a vicious cycle of over-incarceration for minorities.

I managed to finish putting together the marketing project that was originally intended to promote the rap artist I was trying to break for the indie label I was working for. However, the music fell to the wayside and Don Diva Magazine was born. We had unintentionally found a niche—an underserved population that we could relate to and that could relate to us, that needed relevant information that we could provide.

In 1999, Don Diva Magazine was the realest and most authentic media publication to hit the streets and newsstands. There was no other publication or media outlet in existence of its kind. For the first time, readers were being provided with a raw and uncut view of the urban lifestyle, in a format that was educating and entertaining them at the same time. The entertainment industry was glamorizing the drug game and street life and Don Diva Magazine was bringing readers the “other side” of the seductive culture. We were shedding light on the consequences and repercussions, which far out lasted the good times.

With our shocking but true cover depictions of the black underworld, Don Diva still to this day often scares the public so much that national news shows are constantly knocking on our doors—CNN, BET, ABC, UPN, MSNBC, HBO—you name it Don Diva Magazine appeared on it. First, we were the subject of outrage and skepticism; however, in 2010, we are seen as experts in our field and often called up to enlighten the public on various topics from prison and drug culture, to legal issues and the urban existence.

After a few years of our entertaining and educating readers, New Jersey based attorney, Muhammad Ibn Bashir, Esq. reached out to us for assistance in promoting his manuscript, Raw Law. Upon reading his book and meeting with him, I knew that he was the in-house lawyer we were looking for to assist us in providing our readers with the legal information they needed. In our first meeting, Bashir and I bonded over a lively debate on his hypothesis that women were raising a new generation of criminals due to the way they were over-indulging their sons. As a new mother of a son myself, I was offended, obstinate and probably combative, in my position that he was completely wrong. However, I left our meeting whole-heartedly enlightened and most importantly, thinking. Bashir showed me in that discussion his ability to reach the defiant non-believer, who, at that moment, happened to be me. It was clear that Bashir could help our readers navigate the legal system and because he came from and served the urban community, he could do it in a language they could understand because he understood them.

For Bashir, Don Diva Magazine was the outlet he was looking for to expand his reach in an attempt to enlighten our communities to the inner workings of the legal system, which you only find out about when its to late and you are caught up in its web. While practicing law, Bashir was limited to the number of people he could educate and help, through Don Diva he has the ability to reach millions of people through his column, Raw Law, in every issue.

Raw Law, An Urban Guide to Criminal Justice is written from an intimate perspective with an understanding of the legal and court system as it affects defendants and their families. No matter what walk of life you are from, whether you are the defendant who is alleged to have broken the law or someone charged with upholding it, Raw Law reveals the hypocrisies and realities that plague our legal system and society.



FOREWORD

Bismillah ir Rahman ir Raheem

This book is affectionately entitled, “An Urban Guide to Criminal Justice.” The book is part fact, part fiction. The part which is fact is reflective of the stories, the law, and the analysis of the system. The part of the book that is fiction are the names and the meshing of various true stories to help the reader understand the point. I changed names and mixed consistent stories at times because I do not think it is appropriate to divulge clients’ real names, nor am I attempting to embarrass anyone I might have come into contact with on the road to understanding.

When I began to practice law, I would often find myself lecturing young men and women about the very topics that I write about herein. I began to believe that I could not continue giving the same lectures over and over and that the world could not be saved one case at a time. I also surmised that the world needed saving, unfortunately, one case at a time. What a dilemma. When I began to lecture and speak about the system, I found that so few of the people who are impacted on by the system understand anything about it. Further, those of us who think that we know cannot separate the academic exercise of the law from the reality of the system.

Finally, I observed that the system had no intention of educating or liberating the minds of the people because its very survival depends on an under-informed populace. I looked high and low for a way out of this dilemma but could not find one. Always, however, at the end of a saga or a nightmare was some undereducated, poor, or minority kid who looked and sounded like his life was an NWA video. I wondered, often out loud, if the difference between a conviction for “Shyne” and an acquittal for “P. Diddy” had more to do with how “P. Diddy” was marketed than the facts of the case. “P. Diddy”—rich mogul. “Shyne”—thug. I remembered when Tupac was shot in the elevator and when he was accused and convicted of sexual assault. In his “thugness,” he was glorified, and I wondered if he was being glorified because he stood for something and I just didn’t get it. I wondered, what if he was being glorified for standing for nothing and that the generation was satisfied with images that meant nothing so long as they looked and sounded good. I thought about the Mike Tyson rape trial and that “lawyer” he had. Neither he nor Mike seemed to understand the impact image has in a courtroom or, maybe, neither of them cared. I thought about the hit on Biggie Smalls, Jam Master Jay, and many others and wondered if the generation even had a clue about the destructive images that are being blasted across the world in their name. I thought about how much more of an impact on the lives of people this generation could have if it would just stand for something that matters.

Frankly, I remember Grand Master Flash, Afrika Bambaata, “B-boys,” Hip-Hop on the corner, battling to stay alive and fighting for the hearts and minds of its fans. But it wasn’t marketable; it was “street,” like me. I thought that it was too coincidental that when it became marketable, so did crack cocaine. So did the rise in street drug violence and so did the proliferation of automatic weapons in the same community.

So I began to write and listen and write some more. The language in the book is a bit unconventional, but so is Hip-Hop. So is crime. So is the criminal justice system. I decided to “talk at you,” hopefully, without being preachy. I decided to address the issues the way Hip-Hop came at the world back in the day. Challenging and uncompromising. If anyone reads this book from the Hip-Hop culture and thinks that it is a direct attack, they are right. It is meant to be a light in your eyes and once you get past the first blinding hurt, the light is there to guide you through this “hood.” I once was told that in order to reach the people you have to speak their language or at least a language they understand.

I’m not so old that I cannot remember Chuck D and Public Enemy saying “Fight the Power.” The fact is, I heard this call long before PE, and I understood it.

Having Chuck scream it out again only allowed me to, once again, take it to heart. He was calling on a generation to stand up. So am I. I truly believe that this little adventure in faction will help those who want to hear the “real” stand up. Because this book, if nothing else, is real.
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Rules Rule

I am a criminal trial attorney. So that there is no mistake, it’s what I do, not who I am. I have been doing this for twenty-three years; that is staring down the criminal justice system in an effort to be true to who and what I really am. When I was a child, my mother dreamed that I would become a lawyer. She placed that dream in my mind and in my heart. My father taught me that I was created from the best of nations because we encourage what is right and forbid what is wrong. Each and every time I step into a courtroom on a criminal matter, I think of my mother’s dream and my father’s admonition. I am ready to wage war because, as quiet as it is kept, criminal justice is war.

In this war, you battle, you strategize, you plan and make moves, you attack and you defend. When I go to war, I’ve learned to take no prisoners because someone’s life literally is always on the line. It doesn’t matter if the person I am defending is a mass murderer or someone who just got a speeding ticket. The rule for a criminal lawyer is to protect the client’s rights, take the matter seriously, WIN. With each battle, each client, each issue, you become hard; hard to get along with, hard-hearted and in my case, just plain ghetto hard.

Consistently, I represent kids from the “hood” or the “streets” who really think they know something that I don’t know about the world. But the truth is that the court is no different than the hood. Simply stated, when you know the rules, you can move through any hood without much of a problem. When you do not know the rules or you choose to ignore them, you get “burnt.”

Once, I was investigating a matter in a housing project in Newark, New Jersey. A group of young black males was checking out every move I made, and my car. I knew when I went out there that night that this was supposed to be a high-crime area known for vehicle thefts and armed robberies. As a precaution, I made contact with a local drug dealer that I represented in the past to tell him that I was going to be in that neighborhood that evening. Unfortunately, I had to conduct my investigation at night in order to get the full effect of the crime scene and I knew I needed someone, anyone, to “have my back.”

When my back was turned, one little punk made a move for my car. I could hear it as the kid took off in my car, leaving me in Newark, with no way home. I was “pissed” off. I was probably helping out his brother or his uncle, maybe even his daddy, but this little sucker didn’t care about anything but “boosting my joint” and showing off for his friends. The friends stood laughing as I came running around the corner, just in time to see my ride disappear into the night. For one brief moment, I had forgotten the rules and now I was stranded. I grew up in a housing project just like this one so I should have known better. When reality set in, I saw myself, as I am sure they saw me, suit, tie, wrong neighborhood, late at night; just ripe for a “stick-up kid.” I sensed that it wouldn’t be long before some other punk with a gun got the nerve to approach me, that is, if I didn’t remember where I came from. I walked over to the group of young boys, stared down the one with the biggest laugh and spoke.

“Yo! You, you with the mouth. You know that boy who stole my shit?”

“Man, I don’t know what shit you talking about.”

Everyone laughed.

“Cool. Keep it funny. I don’t know who he is, but I can describe you and when the police get here, you ‘wearing’ the theft. And in case you think that shit is funny too, this just became a ‘jack’ with a black twenty-two, that I think you had on you. Scared me half to death! That should hold your little smart ass in case you’re a juvenile and think you can walk away from it tonight.”

“I ain’t do shit,” he said angrily.

“Yes, you did dog. You saw your boy ready to steal my car, knew it was wrong and weren’t man enough to stop him. Now, it comes down to your word and the word of these little wannabe thugs against mine. So guess who’s wearing it?”

“Fuck you man!” he countered.

“By the way, for the rest of you, I’m gonna walk down to the liquor store and call a cop. If I get my shit back, we have no beef. But if I don’t, I got a partner named Omar who rolls through here. He’s my next call. And I ain’t asking him to lock nobody up. I’m asking him to make sure that the next time I come in his neighborhood, the young boys show me some respect.”

I turned and walked away. The liquor store was two long blocks away. With each step that I took, I got angrier and angrier. This time however, I followed the rules; walked and looked like I belonged there, and it was working. No stick-up, no threats. I was in the liquor store for approximately 15 minutes when Omar arrived. After all, this was his turf, his hood. In his business, it was important that he check things out. I told him what happened and described the kids involved. He left. Twenty minutes later, a young black male drove up in my car and parked it on the corner. The ignition was popped. He left a screwdriver in the car so that I could start it and get home. Everything that I had in the car, except the ignition, was still in the car. I didn’t speak to him and he didn’t speak to me. The next night, I was back on the block taking pictures. I parked the car in the same spot (another rule) and the same group of young boys showed up.

“Hey, Bashir.”

“Oh, we know each other now? Cool.”

“Yo. Like last night. My bad, naameen.”

“I’m hearin’ you. Come here and make yourself useful. I need you to stand here and point at this sign, so I can photograph it.”

“Yo Bashir, let me get in the pictures too.”

“Me too.”

By the time I finished, all of these kids helped me photograph a crime scene. They explained what they knew about the crime I was investigating and told me some things about the various witnesses that I would be questioning at trial, much of which I used to impeach their credibility. I eventually represented three of the six boys as adults, one for drugs, one for car theft, and one for armed robbery.

I got to know them well over the years. Omar dropped out of college and hit the streets. He had an exceptional business sense that was being wasted and utilized in the drug game. Another of the kids, Shuz, would always show up in court for my trials and discuss strategy with me. He said he always wanted to be a lawyer, but got caught up in the thug life. Eventually, the stick-up kid killed the car thief over a girl that didn’t really want either of them and is doing twenty years in prison. And me, I still go in and out of courts and hoods alike, trying to explain the rules of both, each to the other. Unfortunately, neither is listening.

Now, I am just too angry to keep spitting into the wind. Now, I know that the criminal justice system and the hood are both losing propositions. The Prophet Muhammad (peace be upon him) once said that the best of us in faith is the one who sees injustice and changes it with his own hands. If he cannot change it with his hands, then he speaks out against it. If he cannot speak out against it, he at least despises it in his heart. If I could, I would rip this system apart and start it all over because it is seriously lost. I can’t, so I have to speak out.

And since I represent so many of this generation in criminal matters, let me say this loud and clear. The Hip-Hop generation is a fraud. A farce. It’s a generation of multi-million dollar stars with little to no positive impact on the “hood” that carries their jocks. It’s a generation of images that make you fiend for the flavor, but also attacks your core of values. It’s a generation of brilliance, with no one having a sense or an ounce of education. It’s a generation of computers and videos and no sense of history and context.

This is why it is supposedly “cool” to be “hard” when you have never faced a hard day in your life. While others find it’s so “hard” to be “cool” when they have never gotten a break from their day to day living hell. It’s a generation of no rules, even though everyone recognizes that there must be a rule out there somewhere (so long as it doesn’t apply to them). A young boy can respect the local drug dealer and disrespect his mother in the same breath. He can kill someone over a pair of sneakers while he demands that he be respected as a man.

I once sat down with the boys and girls from the Newark posse and we discussed the rules of engagement on the streets and in the courts. I walked away from that meeting feeling the same way I have when walking from numerous meetings in various hoods. This generation is confused. The confusion stems from its collective lack of education (or appreciation of education) and the mixed messages being targeted at this generation.

Look! This generation has little girls having babies before they are old enough to sit up straight; girls who confuse the concept of womanhood, which they may be entering, with the concept of motherhood, which they are not ready, willing, or able to handle. This generation has 18-year-old boys supporting their grandmothers with the money they make because they “sling rocks” (sell drugs). Grandmas, back in the day, would never tolerate that. So the little rock slinger is now the breadwinner, the man of the house, demanding a level of respect he is not mature enough to handle. Frankly, it doesn’t matter to me whether the little breadwinner is a drug dealer or a multi-million dollar athlete or entertainer. He doesn’t have enough manhood days in to be a leader or a role-model. But his money or celebrity makes him someone important, someone to emulate. Get real!

Every time I find myself involved in one of these discussions, there is some kid who says, “You just don’t understand.” But I do understand. I understand that I don’t know any old minority drug dealers, which in my profession, tells me that black boys will never live long enough to be gangsters, like the mob.

I understand that guns in the minority communities are making someone, not of that community, filthy rich and giving some other “filthy rich” member of that other community, a reason to build a prison in some rural community, where the only minorities in the community are in the prison. I understand that young people are being taught to be frustrated by the image of overnight success that their contemporaries demonstrate. And I understand that when you target a community to obey your passions, to obey “your thirst,” or to “just do it,” you are training that community to act without thinking . . . a road map to a life of crime. It is really hard out there. But think of this generation and/or yourself as a generation of great swimmers left in an ocean. As you navigate your way through your life, you learn to admire the LeBrons, Beyonces, the Lupes, and the Jay-Zs of the world.

You marvel at how beautifully they stroke, how fast they swim, because in this water no one is better. Except the sharks. One such shark is the criminal justice system. Some of you will get out of the water safely, and sure, even I “wanna be like Mike.” But the sharks own the ocean and the best way to keep from getting chewed up and swallowed, is not to get in. That’s the first rule of criminal justice: DO NOT GET IN.

The second rule is, when you stroll into this hood, come correct. That means if you have a lawyer get him/her on your case immediately. If you cannot afford to pay a lawyer, get in touch with the public defender immediately. Finally, rule number three is simple: learn who is on your side and who your enemy is. In most criminal cases, the enemy is clear. It is the system itself (that sometimes means the judge, the prosecutor, your lawyer, and the rules). In order to teach you this, I have opened my files. The stories you will read are real. I have borrowed facts where I needed to and changed some in order for you to learn where the system is coming from and where it is headed. Just understand that this system has never been anywhere you wanted it to be and is not headed anywhere you want it to go.



Public Pretenders

I laugh inside each and every time I hear someone say that this is the best system known to man. I always think that man must lack common sense if he cannot come up with something significantly better than this nonsense. My advice is to avoid this monster if you can, for as long as you can. It is called criminal justice. Often, you find the criminals come on all sides of the system. Seldom, do you find any justice.

The process begins with an accusation and/or the commission of a crime. This, on many occasions, leads to the arrest of a person. That arrest is generally done by police officers. Fortunately or unfortunately, depending on your vantage point, police officers are human. They bring to the job every prejudice and every stereotype that most of society has regarding so-called criminal conduct. No matter how good a person this cop is, he or she has a job that, for the most part, is to maintain order, maintain the status quo. He works in a job where he is not respected and the job itself is less service than it is community care-taking. Often, he is doing his “job” and is detached from the community he “protects and serves.” He does not live there. He has no real vested interest in the success or failure of the community. He is just doing his “job.” The businessman isn’t much different in his eyes from the drug dealer. The elderly are not much different from the young. The community knows him by name, by car, and by reputation, but all he knows is a select number of families because he has arrested daddy in the past. This of course is not true in all communities. White communities just do not seem to have this problem.

Routinely, the police are the ones making or breaking many of the cases that come to court. Their veracity is always an issue. They therefore receive training on how to recognize criminal activity, how to write proper reports, how to testify, and how to make a presentation in court. They research the case law to stay on top of the constitutional issues. This training and experience is often what makes them believable when they come to court. It is also the reason why they lie so well and violate the citizen’s rights so easily. It’s why you have corrupt cops, even criminal cops, in Miami, Los Angeles, Newark, Baltimore, Detroit, New York, Philadelphia, New Orleans; pick a city. But even when they are not corrupt, they are, at the very least very well trained.

The concept of Driving While Black (DWB), that is stopping black or Latin motorists on a pretext and searching their vehicle for illegal contraband, is a concept that arises from the fact that officers are trained to see blacks and Latinos as potential criminals. With that training and experience, they now design a way around the law that will allow them to manipulate the motorist, as well as the Fourth Amendment. This has gone on for years and is just now gaining public scrutiny. The point is that the person who does this kind of blatant violation of civil and constitutional rights and humiliates and disrespects a black motorist is, if not criminal minded himself, often a “decent guy” just doing the job he was trained to do. So is the cop who is just stopping and patting down black and Latino males, in violation of their rights, because they are hanging out on the corner. I just wonder how many black men have criminal records, cannot vote, serve on juries, or be a full participant in their citizenship because some state trooper or some “narco” was just doing the job the way he was trained to do it. Someone out there is calling this justice while others say it is just power doing what power does.

Often, cases are brought to the court because of “lay witnesses.” These are normal citizens who either observe or hear something related to the crime and have the courage to come forward. Seldom in the court system do these lay witnesses not have an interest in the outcome. They are often the victim, a friend of the victim, or someone who is just fed up with the crime going on in their neighborhood. Lay witnesses bring one unique aspect to a case: familiarity. Most of the time, they know the victim or the accused.

They are perhaps the most credible people in the process when they have no interest in the outcome. Yet, they are subject to all the rules of manipulation that the process offers from all sides, all in the name of seeking out truth.

When they testify for the State, and they are credible, you, as a defendant, are in trouble. However, the more contact they have with the police and law enforcement, including prosecutors, the less credible they become. Why? Because the police and the prosecutors have an agenda. They want to win. They will take whatever course it takes to win. Often, that course is to let the case speak for itself. Far more often, it is the concept of over-trying a case. They interview the same witness over and over in an effort to get this witness prepared for trial, thereby opening the door to multiple statements from the witness, inconsistencies, and the very serious charge of coaching. Coaching means that the government has a theory of the case and is constantly feeding that theory to the witness. The witness is thereafter adopting the government’s version or just agreeing because the government says this is what happened. If a “lay person” really saw or perceived an event, you don’t have to tell him/her what he/she saw. But prosecutors and/or investigators, seeking convictions at the expense of justice, do. When that happens, and it happens more than you will ever believe, your lay person loses credibility, and rightly so.

Don’t be fooled. Many of these lay witnesses are the “drug kingpin” who made a deal to rat out his “posse” and any other innocent party they think they may have a beef with. Sometimes, they turn on the competition and, far too often, they lie on someone who they think got them in trouble. They are listed as the “CI” (Confidential Informant—anonymous tip) but, they are usually the criminal minded just working time off their own bid at your expense. They are the disgruntled ex-girlfriend, the jilted ex-boyfriend, or some “hero” trying to feel important at the expense of the truth.

The public servant who will decide whether the alleged facts amount to a crime is the Prosecutor. These legal eagles initially have the obligation of determining whether or not there are facts that should be prosecuted. Eight out of ten times, these public servants accept what a police officer says as if the officer has the integrity of Jesus. They begin their service by presenting the matters to the Grand Jury. The Grand Jury is a group of citizens convened to hear the government’s evidence or to investigate a matter being presented by the government. No person can, or should be held over to stand trial on a matter that could send them to prison unless and until they are indicted by the Grand Jury. Frankly, this demand, which comes from the Fifth Amendment to the United States Constitution, is so absurd that it borders on lunacy. You have all heard the expression that a “prosecutor could indict a ham sandwich if he wanted to.” Nothing in the criminal justice system can be truer. It simply means that in the Grand Jury, the government has all the control and power. If they want you indicted, you are getting indicted.

In the Grand Jury, you have a majority rule vote. Customarily, twenty-three persons are impaneled and evidence is presented to them. If twelve agree, the defendant is indicted. If less than twelve, the defendant is no billed (not indicted). The difference in whether a defendant is indicted or not, is basically up to the prosecutor. There is no defense attorney present. There is no cross-examination. In some jurisdictions, you have the right to a probable cause hearing, but much of what is determined at these hearings may never get before a Grand Jury. If there is exculpatory evidence (evidence suggesting your innocence) the prosecutor seeking to indict, controls how and when it is presented to the point where most Grand Juries simply follow the lead of the prosecutor.

Eventually, you get to court and some judge tells a petit jury (the ones who decide if you are guilty or not guilty) that the fact that you have been indicted means nothing. It is just a way of bringing the matter to the court. Think about what you thought of whenever you heard someone was indicted. You did not think, “Oh, he’s innocent. I can’t wait for his real trial.” You thought, like most people do, “I wonder what he did?” An indictment means something even if only subliminally.

Most of these public servants are relatively fair-minded people. They, unfortunately for the defendant, work in a position that gives them power over people’s lives and they are taught to use the full force of that power. The one thing they possess that they do not use enough of, is discretion. Far too many cases are prosecuted or go to trial that should not because the prosecutor claims they have no discretion or are unwilling to exercise it. As a defendant, you are hoping that your lawyer can convince the prosecutor to cut you a break, use his discretion to prosecute or not to prosecute. But far too often, the discussion goes something like this:

“Look, we have a kid with no prior criminal involvement and you’re offering him prison? This case can go away if you offer him a plea that comes with probation.”

“But eluding (attempting to escape the police by use of a vehicle and creating a substantial risk of injury to another) is a second degree offense. He’s facing a maximum of 10 years.”

“So he’s charged with a second degree offense. You have the discretion to amend it to a third degree offense and offer him probation and it’s over. You have no injuries, no damage to the vehicle, and the reports say it happened at 2 a.m., so no one would have been out there to be threatened.”

OEBPS/images/title.jpg
RAW
LAW

An Urban Guide
to Criminal Justice

Munavma Iey Baswir, Esq.





OEBPS/images/f0001.jpg






OEBPS/images/9781451617122.jpg
AN URBAN GUIDE TO

CRIMINAL
JUSTIGE









