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For my wife, Betty,

who, for sixty years,

healed all the wounds,

bridged all the gaps, and,

in myriad ways,

transformed the frail thread of reality

into the hard coin of reality


“The degree of civilization in a society can be judged by entering its prisons.”

—Fyodor Dostoyevsky, The House of the Dead

“There will be no lasting peace, either in the heart of individuals or in social customs until death is outlawed.”

—Albert Camus, Reflections on the Guillotine


Introduction

ON APRIL 3, 2014, Tommy Lee Sells was put to death at the Texas State Penitentiary in Huntsville for fatally stabbing a thirteen-year-old girl in Georgia fifteen years earlier. The execution, carried out by lethal injection, went smoothly. Sells closed his eyes and took a few deep breaths. Thirteen minutes later he was pronounced dead. The efficiency of the procedure surprised no one. The death house in Huntsville is the place to go if one wishes to see executions carried out to perfection. Texas, after all, is the capital punishment capital of America. Since 1976, the state has been home to nearly half of the 1,382 executions in the United States. Executing prisoners is a Texas pastime whose popularity is exceeded only by football.

The story of Sells’s execution was noteworthy only because it was the first to follow a decision by the United States Supreme Court rejecting the right of the condemned to know the source or the contents of the drug being used to kill them. Just a few weeks later, the issue of lethal injection and the question of the death penalty itself began tugging at the nation’s conscience when a botched execution resulted in the prolonged, agonizing death of an Oklahoma inmate.

Late in the afternoon of April 29, Clayton D. Lockett was wheeled into the death chamber at McAlester, Oklahoma, to be executed for the murder of a nineteen-year-old woman in 1999. Second only to Texas in applying the death penalty, Oklahoma might have been expected to carry it off without incident. But things started going wrong within just a few minutes. At 6:23, a sedative, midazolam, which the state had not previously used, was injected into Lockett’s arms. About five minutes later, Lockett started blinking and his eyes turned glassy and then closed, according to reports from the scene by Ziva Branstetter, an editor at The Tulsa World, and Dean Sanderford, the condemned man’s attorney. At 6:33, the physician in charge said Lockett was unconscious and the team began to administer two lethal drugs, one to paralyze the prisoner and one to make his heart stop. Within three minutes, Lockett’s body started twitching; he rolled his head from side to side. He mumbled something inaudible and tried to lift his upper body from the gurney. At 6:39, sixteen minutes after the procedure had begun, the state’s director of corrections halted the execution when the physician found that Lockett’s vein had ruptured. Following another twenty-seven minutes of what some described as torture, Lockett was declared dead of a “massive heart attack” by Department of Corrections Commissioner Robert Patton. About six weeks after the incident, an independent autopsy commissioned by Lockett’s attorneys concluded that the problem was caused by the failure of the executioners to place the injection properly in a vein in Lockett’s groin. As a result, the drugs were not pumped directly into the prisoner’s bloodstream. According to the autopsy, Lockett’s vein had not collapsed, as the Oklahoma prison official had reported.

The “botched execution,” as it has been called, attracted notice not only throughout the country but around the world, particularly in Europe. The death penalty is banned in the European Union which also has restricted the export of drugs used in lethal injections. Members of the EU view the United States’ addiction to the death penalty with disdain. An anonymous tweet on Twitter seemed to capture the prevailing feeling on the continent. It read: “How could Oklahoma botch an execution? If there’s one thing I would expect Americans to know how to do by now, it’s kill somebody.”

But apparently they did not, at least not those who were in charge of executing prisoners. For just a few months later, in July, an even more horrific execution was conducted in Arizona. It took the state nearly two hours to kill Joseph R. Wood III who, according to witnesses, repeatedly gasped while the execution was carried out. During that time, Wood’s attorney filed an emergency appeal to a Federal District Court and placed a call to US Supreme Court Justice Anthony M. Kennedy asking that the procedure be halted because it was in violation of the “cruel and unusual” clause of the Eighth Amendment. Kennedy turned down the request and Wood died before the district court responded. Arizona officials said they used the same combination of drugs that had been used in Ohio months earlier on Dennis McGuire, who also suffered through an execution that lasted longer than expected. The day after Wood’s execution, the attorney general of Arizona called a temporary halt to executions in the state.

Lethal injection was adopted as the procedure of choice in the United States beginning in 1977. It replaced, in reverse chronological sequence, the electric chair, the gas chamber, hanging, and the firing squad. Deemed to be the most humane form of execution, estimates nonetheless indicate that 7 percent of such executions have gone bad. As recently as 2008, a divided Supreme Court ruled that death by lethal injection did not violate the Eighth Amendment’s prohibition of “cruel and unusual” punishment. In his decision, Chief Justice John Roberts wrote: “Simply because an execution method may result in pain, either by accident or as an inescapable consequence of death, does not establish the sort of objectively intolerable risk of harm that qualifies as cruel and unusual.” Justice Antonin Scalia, the court’s leading advocate of the death penalty, offered even more extreme views on more than one occasion. “Where does it come from that in the execution of a person who has been convicted of killing people we must choose the least painful method possible? Is that somewhere in our Constitution?” The court, he said, was considering “an execution, not surgery.” In another instance, Scalia mused, “How enviable a quiet death by lethal injection,” as he contrasted the death of a condemned killer with that of his victim.

The dispute over “cruel and unusual” puts the United States in the ironic position of striving to perfect a procedure that has become obsolete in most of the civilized world. Of the 195 independent states that are UN members or have UN observer status, 100 (51 percent) have abolished capital punishment completely; 7 (4 percent) retain it for ordinary crimes in exceptional circumstances, such as war; 48 (25 percent) permit its use for ordinary crimes but have not used it for at least ten years and are considered de facto abolitionist states. In 2013, five countries joined the abolitionist ranks—Chad, DR Congo, Cuba, Qatar, and Zimbabwe. Only forty countries, 20 percent of the total, maintain the death penalty in both law and practice. In 2012, according to statistics compiled by Amnesty International, the United States ranked fifth worldwide in the number of executions behind China, Iran, Iraq, and Saudi Arabia.

But even in the US, the appetite for capital punishment, though still robust, has shown signs of abating. In 2004, twelve states had abolished the death penalty. Ten years later, the number had grown to eighteen and in two others—Oregon and Washington—that formally retain the death penalty, the governors have pledged never to impose it. A 2014 poll found that the percentage of the public that supports capital punishment, though still a majority, has dropped to 56 percent from 80 percent in 1996. The loss of favor is driven chiefly by the number of wrongful death row convictions that have been uncovered in recent years, largely through the use of DNA evidence.

In an earlier book, The Wrong Men (Carroll & Graf, 2003), I cited 102 cases of what was described as America’s epidemic of wrongful death-row convictions. Since then, more than 40 new cases of exoneration from death row have been recorded. Of course, no one knows for certain whether any of the average of forty-plus people executed annually in the United States between 2010 and 2013 have been innocent or wrongfully convicted. What we do know is that since 1973 more than 150 prisoners on death row have been exonerated. Many were freed after serving long terms, sometimes several decades, in solitary confinement. Some escaped execution just hours before their dates with death. Given the sheer weight of numbers and the random play of chance, it is not unreasonable to assume that a fair number of those put to death were either actually innocent or wrongfully convicted. A recent independent study estimates that 4.1 percent of all inmates on death row were convicted on false charges. Other estimates run as high as 10 percent.

It was the advent of DNA technology that turned the light on the glaring inadequacies of a system that convicts innocent people by the hundreds and sentences a substantial number of them to death. DNA evidence was first used in United States courts in 1987, but did not make its way into popular use until the mid-nineties. By 2003, more than eighty wrongfully convicted people had been exonerated by DNA evidence, at least a dozen of them freed from death row. That number has increased exponentially in the past decade.

The Wrong Men, which documented each of those cases, attracted a good bit of attention, some of it from unexpected sources. I received letters from several prisoners seeking my help in one way or another. One naively asked if I would come to Florida and represent him on appeal, as he felt his attorney was not sufficiently diligent in his defense. Another asked if I could help him locate a specific attorney in North Carolina who successfully represented a fellow prisoner. In each instance I responded as best I could. It was unlikely that I made much of a difference. But the correspondence served to put a human face on what in time and number threatens to become an abstraction.

In this new venture, Convicting the Innocent, I will describe in detail the forty-plus cases of death-row exoneration that have occurred since 2002. Some of the earlier cases, in which there have been new developments, will be reviewed more briefly. Also included will be a number of wrongful convictions that did not involve the death penalty, but in which the prisoner served many years of a life sentence. Every case is an illustration of the grim consequences that ensue when the legal mechanism has gone awry. And every case is haunted by the specter that an innocent man, under other circumstances, might have been put to death. The reasoning is elementary: If it has been established with scientific certainty that dozens, if not scores, of people have been wrongly convicted and sentenced to death, can one reasonably doubt that others were no less innocent, just less fortunate?

Justice Scalia, who appears to view capital punishment as a recreational activity, seems little troubled by the prospect of executing an innocent man. Considering the fate of Troy Davis who was executed in 2011 despite the apparent crumbling of the prosecution’s case over the previous ten years, Scalia offered the suggestion that the guilt or innocence of the condemned man is not of paramount importance. “This court,” he said, “has never held that the Constitution forbids the execution of a convicted defendant who has had a full and fair trial but is later able to convince a court that he is ‘actually’ innocent.” That opinion was consistent with a 2006 pronouncement by the good justice that “not a single case—not one—[exists] in which it is clear that a person was executed for a crime he did not commit.”

Scalia was wrong on two counts. He was factually incorrect; the actual innocence of a person who has been executed has been established more than once. More critically, his remark was intentionally misleading. For the justice is well aware that following an execution all further investigation is halted. Neither the state nor the defense has a stake in proving the innocence of a man already put to death. The execution of the innocent is not a chimera that troubles the imagination of the faint of heart. It is part of a broken system of justice.


PREFACE

Executing the Innocent

JUSTICE IS AN idea that is best understood in its absence. Throughout the ages, its substance has eluded the close study of scholars and the musings of poets, prophets, and philosophers. They were perhaps the wrong people looking in the wrong places. Experience tells us we can most easily identify justice in places where it never existed; we discern its nature in circumstances where it was applied too loosely or not at all. The ultimate irony is that justice is comprehended most clearly by those who have been denied its benedictions.

Even at its best, fine-tuned through a network of statutory and constitutional laws, viewed through a prism that refracts the light of evolving moods and shifting attitudes, justice is at best an inexact process. It depends on too many variables for it to function with precision: the quality of the defense attorneys, the intensity of the prosecution, the disposition of the judge, the reliability of witnesses, the makeup of a jury whose members rarely resemble the defendant’s peers. Guilt or innocence is determined in an atmosphere of competition, a contest in which each side is committed to a particular outcome rather than to a concept as abstract as justice. It is little wonder, then, that the judicial process is as quixotic and unpredictable as any other contest. What troubles one’s sleep is that here the stakes are so much higher.

It is no secret of course that the guilty are sometimes acquitted while innocent people are often convicted and sent to prison. The possibility of error is built into the system. But the random nature of the process becomes acute when the crime is a capital one and the innocent person is sentenced to death. It is not an uncommon occurrence. The Death Penalty Information Center, which gathers statistics on capital cases at its Washington, DC, headquarters, lists 154 cases between 1973 and 2015 in which innocent people were freed from death row. Many had spent more than a decade in isolated death-watch chambers before they were exonerated of the crimes with which they were charged. An unfortunate few suffered the torments of solitary for nearly four decades before being freed.

The problem of wrongful conviction is not a new one in America. The first documented case in the United States dates to 1820 when the presumed victim of a murder, for which two men had been sentenced to death, turned up alive and well in New Jersey. Since then, hundreds of additional cases, many of them involving a death sentence, have come to light. Not until recently, however, did the gravity of the issue attract sustained national attention. It had been ignored perhaps not because of public indifference but because the depth of the problem—the sheer volume of numbers—was unknown. The turning point came in the fall of 1998 when the National Conference on Wrongful Convictions and the Death Penalty was held at the Northwestern University School of Law in Illinois. The meeting featured the appearance of twenty-eight innocent former prisoners from all over the country who had been sentenced to death for crimes they did not commit.

A few months later, Illinois death-row prisoner Anthony Porter was exonerated just two days before his scheduled execution. The reprieve prompted Northwestern Professor David Protess and several of his students at the Medill School of Journalism to probe deeper into the circumstances surrounding Porter’s conviction, and they uncovered conclusive evidence of his innocence. The two events stirred further interest and the Center on Wrongful Convictions was launched with private funding at the start of the 1999–2000 academic year. Its mission was to identify and rectify wrongful convictions and other serious miscarriages of justice. Soon, a nationwide examination of the death penalty was under way.

The most compelling argument against capital punishment is that innocent people will inevitably be put to death. While few can doubt that such executions have occurred, it is difficult to document the cases. The courts do not entertain claims of innocence when the defendant is dead. Attorneys move on to new cases. They do not seek fresh evidence that would exonerate those whose fate has already been sealed. All the same, there are a significant number of cases in which subsequent findings strongly suggest that an innocent man has been executed. Often, such cases involve a defendant with a criminal background that makes him a likely suspect and might inure the jury, and even the judge, to the possibility of error. He is, in the end, convicted not by the evidence but by his past.

Dennis Stockton

North Carolina

Dennis Stockton insisted on his innocence from the very beginning. There was, after all, no physical evidence to tie him to the murder with which he was charged. In fact, he was convicted solely on the testimony of an ex-con who in many respects was a more likely suspect in the killing and who later championed a campaign to save Stockton when he was awaiting execution. But despite mounting evidence that he was innocent, Stockton was executed by lethal injection on September 27, 1995, more than ten years after his conviction.

The victim of the crime was a friend of Stockton’s, a young man named Kenny Arnder. Arnder’s body was found in a gully near a dirt road in North Carolina not far from the Virginia border, on a July day in 1978. His arms were splayed wide in the form of a cross and his hands were chopped off at the wrist. He had been shot between the eyes. The body was covered with branches and had begun to decompose, making identification difficult.

Stockton had been with Arnder shortly before he was murdered. Arnder had called him at his home and asked Stockton to drive him to Kibler Valley, a remote, wooded area in southwestern Virginia. Arnder said he was worried because a man he feared had seen him stealing tires off a car. Stockton drove him to Kibler Valley and dropped him off at about 6 p.m. Arnder’s body was discovered five days later. It was assumed that he had been killed in Virginia and his body moved across the border.

The police questioned Stockton because he was one of the last people to see Arnder alive. He was the type of suspect who was easy pickings for the authorities. At age thirty-eight, he had spent most of his adult life in criminal custody. As a juvenile, he was held in jail over a weekend for passing bad checks. At seventeen, he served three-to-five years on similar charges. When he was released, he was already prison-tough. He became involved with drugs, both as a user and dealer, and did time on a variety of charges including arson-by-contract, safecracking, and carrying a gun. He was at the top of the police’s “usual suspects” list. During one investigation, police said they found a human body part preserved in a jar in Stockton’s home. He told them he had gotten it from a biker gang and kept it to show to his friends. When police questioned him about the Arnder murder, he readily showed them the selection of guns he kept at home. None of them matched the murder weapon. The police left, apparently satisfied that Stockton was not their man.

His involvement in the case might have ended right there had he not responded to jailhouse rumors two years after Arnder’s death by going to the police. In prison on other charges, Stockton heard it bruited around the prison that the police suspected him of committing the murder. He believed he knew the source of the rumors and decided to act on his own. He went to the police and told them he had new information on the crime. The police accompanied him to his house where he showed them letters he had received from a prominent citizen offering to pay him to commit a murder. He said he had received $3,000 but never killed anyone and suspected that the man who paid him might be circulating the rumors as a means of taking revenge. The letters, in police custody, never surfaced again; they apparently had been lost. But Stockton, who had tried to deflect suspicion, was again a prime suspect.

Two years later, he was charged by the Commonwealth of Virginia with the murder-for-hire killing of Kenny Arnder. The basis for the charge was the offer of testimony by a convict named Randy Bowman who was serving a prison sentence for larceny and possession of firearms. Bowman claimed to have been at a meeting during which Stockton was hired to kill Arnder for a fee of $1,500 by a man named Tommy McBride. McBride allegedly was angry with Arnder for crossing him on a drug deal and wanted him killed as a message to other dealers.

Stockton was tried in the rural town of Stuart, Virginia in 1983. Bowman testified that he was at McBride’s house trying to sell some stolen goods when he overheard the deal being made. He also said he had not been promised anything in return for his testimony. His was the only evidence linking Stockton to the crime. Nonetheless, Stockton was convicted of murder-for-hire, a capital charge. At a separate sentencing hearing, he was sentenced to death.

In 1987, a federal judge set aside the death sentence when he learned that the jury deliberations had been tainted. The judge offered Stockton the choice of life imprisonment or a new sentencing hearing. Insisting on his innocence, Stockton opted for the new hearing. It was a mistake. Federal law does not allow evidence concerning guilt or innocence to be heard at a re-sentencing procedure, and Stockton again was sentenced to death.

During his twelve years on death row, Stockton kept a detailed diary on life in what he called “the monster factory.” He also helped plan the only mass escape from a death row in American history, although he did not take part in the plan’s execution. He remained in his cell during the breakout and documented the event carefully, still hoping he would someday be granted a new trial. It appeared that his hopes were not unfounded. Questions continued to emerge regarding the credibility of Bowman’s testimony. There was speculation that he had been offered incentives to testify against Stockton, but the prosecution denied it. Anthony Giorno, the prosecuting attorney, sent a letter to Stockton’s defense attorneys in 1990, in which he said: “I am not aware of any promises made to Bowman other than that I told him I would endeavor to see that he would be transferred [to a different penitentiary].” Giorno also enclosed a letter written by Bowman to the prosecution two weeks before the trial in which he said: “I am writing to let you know that I’m not going to court [to testify] unless you can get this 6 or 7 months I’ve got left cut off where I don’t have to come back to prison.” So it was clear that Bowman expected to be rewarded for his testimony, but the prosecution denied making any deal.

In 1994, Stockton’s attorneys obtained affidavits from law enforcement officials stating that Bowman had become angry after Stockton’s trial “because promises allegedly made to him were not kept.” According to the affidavits, Bowman said he had been promised a reduction in sentence or a transfer to another prison in return for his testimony.

Seventeen days after Stockton was sentenced to death, prosecutors dropped charges against Bowman for obtaining stolen property. Fourteen months after the trial, Bowman was released on parole.

On September 25, 1995, a district court judge ordered a sixty-day stay of execution when defense attorneys presented separate affidavits from Bowman’s former wife, his son, and a friend, stating that Bowman had admitted committing the murder. A Virginia newspaper reported that Bowman had confessed his guilt to a journalist. The Virginia federal court apparently found the new evidence to be unconvincing. The district court’s stay was lifted a day after it had been ordered. The following day Dennis Stockton was executed. Though it probably will never be known for certain, the likelihood is that an innocent man was put to death that day.

Cameron Todd Willingham

Texas

The same might be said of Todd Willingham, who was executed in February 2004 for murdering his three young children by arson at the family’s home in Corsicana, Texas. Ten months later, Gerald Hurst, a nationally known fire investigator, reviewed the case documents, including the trial transcriptions and an hour-long videotape of the fire scene and determined that not only was Willingham innocent but that no crime had been committed. “There’s nothing to suggest to any reasonable arson investigator that this was an arson fire,” he said. “It was just a fire.”

Relatives of Willingham decided to seek a posthumous pardon from state officials. The Innocence Project, a non-profit organization dedicated to exonerating wrongfully convicted people, kept the case alive. Founded in 1992 by Barry Scheck and Peter Neufeld and affiliated with the Benjamin N. Cardoza School of Law at Yeshiva University in New York City, the Innocence Project filed a lawsuit against the state of Texas seeking a judgment of “official oppression.”

In 2010, Judge Charlie Baird wrote an order that would have exonerated Willingham. It read: “This Court orders the exoneration of Cameron Todd Willingham for murdering his three daughters. In light of the overwhelming, credible, and reliable evidence presented by the Petitioners, this Court holds that the State of Texas wrongfully executed Cameron Todd Willingham.” However, Baird’s order never became official because, as reported in the Huffington Post, “a higher court halted the posthumous inquiry while it considered whether the judge had the authority to examine the capital case.”

In 2011, Texas Attorney General Greg Abbott responded to questions from the Texas Forensic Science Commission about jurisdiction and authority. His opinion prohibited the commission from investigating “specific items of evidence that were tested or offered into evidence prior to” September 1, 2005. Barry Scheck offered a rejoinder, saying that “the reasoning of the opinion is wrong and contrary to the clear intention of the legislature when it formed the Commission.”

The awareness that the judicial machinery is imperfect and that the consequences of the death penalty can never be remedied has led to a re-examination of capital punishment at both the federal and state levels. The Center on Wrongful Convictions (CWC) has proposed a series of reforms that would reduce the possibility of innocent people being executed. The reform measures include modifying eyewitness identification procedures, requiring police to videotape interrogations and confessions, and banning testimony by informants who will be rewarded for their cooperation. These procedures clearly would reduce the number of wrongful convictions but would not come close to eliminating them.

The justice system in the United States is complex and its many parts rub against one another in ways that are hardly conducive to finding the truth. The various parts—prosecution, defense, judiciary—not to mention law enforcement, where the process begins, each have their particular biases, and in every case the stakes are high. Elections must be considered, reputations protected, and, of course, prospects for a brighter future ensured. Convictions are the coin of the realm. Except for the defense attorneys, when they are not appointed by the state, few careers are advanced by finding suspects to be innocent. Wrongful conviction has a long history in the US, beginning in 1820 with the mistaken presumption that a Vermont farmhand who disappeared had been murdered. According to Rob Warden, Executive Director of the CWC, this early case violated virtually every precept of independent judgment.

The Boorn Brothers

Vermont

One day in 1812, Russell Colvin disappeared from his home in Manchester, Vermont, where he had worked on his father-in-law’s farm along with his wife’s two brothers, Jesse and Stephen Boorn. It was no secret that he and his brothers-in-law were not on the best of terms. The brothers had complained often and loudly that Colvin did not pull his weight and was taking advantage of their father’s largesse. Few who knew the family were surprised when Colvin didn’t return, and the Boorns were suspected of having a hand in his disappearance. But it took the specter of divine intervention to seriously raise suspicions of homicide.

The missing persons case lay dormant for seven years until Amos Boorn, an uncle of the brothers, claimed that Colvin appeared at his bedside during a recurring dream. The ghost informed Amos he had been slain but did not identify his killer. He did confide that his remains had been put into an old cellar hole in a potato field on the Boorn farm. The cellar hole was excavated and found to contain pieces of broken crockery, a button, a penknife, and a jackknife, but no body parts. Colvin’s wife, Sally, identified the items as having belonged to her husband. It was, in a sense, in her interest to do so. Sally had given birth to a child more than nine months after Russell was gone from the scene. Under Vermont law, a child born to a married woman was presumed to be fathered by her husband, making Sally ineligible for state financial support; unless, of course, her husband was dead. She may not have understood at the time that her husband’s demise would sharpen the focus of suspicion on her brothers.

Subsequent events kept the case under public scrutiny. Soon after the cellar hole had been searched, a mysterious fire destroyed the sheep barn on the Boorn property. A few days later, a dog unearthed several bone fragments beneath a nearby stump. Three local physicians said they were human bones. Seven years after he had vanished, it appeared clear to the local citizenry that Colvin had been murdered, his body buried and moved on several occasions, and the barn burned down to destroy evidence of the murder. On the basis of such speculation, Jesse Boorn was taken into custody and a warrant was issued for the arrest of Stephen, who had recently moved to New York.

In jail, Jesse shared a cell with a forger named Silas Merrill, who had a tale to tell the authorities. Merrill said that Jesse had admitted taking part in the murder after a visit from his father, Barney. As the story went, Jesse told him that during an argument, Stephen had knocked Colvin to the ground with a club. Barney then came by, and seeing that Colvin was still alive, slit his throat with Stephen’s penknife. They buried the body in the cellar hole, then moved it to the barn, and finally to the stump area when the barn burned down. Merrill agreed to tell his story to a jury in exchange for his immediate release. It sounded like a good deal to State’s Attorney Calvin Sheldon. Merrill was set free.

With a death sentence looming, Jesse decided to confess in order to minimize his own role in the crime while at the same time exculpating his father and placing the blame chiefly on his brother, whom he doubtless believed to be outside the reach of Vermont’s jurisdiction. However, when a Manchester constable visited Stephen in New York, he agreed to return in an effort to clear his name. Jesse immediately recanted, saying he had falsely confessed in an attempt to save himself and his father from execution. Confession or not, the state’s attorney chose to seek the death penalty.

During the trial, witnesses emerged to testify they had heard the Boorn brothers threaten to kill Colvin. Others recalled that after his disappearance, the brothers had said they knew Colvin was dead. But there was one bit of new evidence that had served the defendants’ interest. Before the trial started, the largest of the bones the dog had uncovered was compared with an actual human leg bone that had been preserved after an amputation, and the dissimilarities could not be ignored. The same three doctors who originally had deemed it to be a human bone now agreed it was of animal origin. But the damage had already been done. Were it not for the inaccurate identification of the bones, the brothers would not likely have been arrested, and the case would have continued to be little more than grist for the rumor mill.

The exclusion of the bone evidence now was of little consequence. The testimony offered at trial weighed heavily against the brothers. Stephen decided to follow his brother’s lead. Hoping to slip the hangman’s noose, he confessed that he had taken part in the killing but insisted that he acted in self-defense. It was to no avail. The jury quickly found the brothers guilty, and the three-judge panel sentenced them to death. In a specially convened session, the Vermont General Assembly considered a plea for clemency. Jesse’s sentence was commuted to life because he appeared to be less culpable. Stephen would be hanged.

The brothers had been convicted, as it were, on the basis of a tip provided by a ghost, the misidentification of a bone as being human, the trumped-up testimony of a jailhouse snitch, the seven-year-old recollections of some neighbors, and two false confessions. Nevertheless, justice sometimes finds a way of slipping back in through the cracks. If the spectral appearance of an unexpected visitor was, at least in part, responsible for the brothers’ arrest, a confluence of events almost as unlikely would lead to their salvation.

On a late November day in 1819, an item in The New York Evening Post, noting how divine intervention had helped bring Colvin’s killers to justice, was being read out loud by a guest in the lobby of a New York hotel. A traveler from New Jersey, Tabor Chadwick, overheard the story. Chadwick knew a man named Russell Colvin who often spoke of Vermont and who had worked the last few years as a farmhand in Dover, New Jersey. He immediately sent a letter to The Post and one to the Manchester postmaster. In each letter he described Colvin as “a man of rather small stature—round forehead—[who] speaks very fast, has two scars on his head, and appears to be between 30 and 40 years of age.”

Chadwick received no response from Manchester, perhaps because the postmaster, Leonard Sergeant, also happened to be the junior prosecutor in the case. The Post published the letter on December 6, 1819. James Whelpley, a native of Manchester living in New York at the time, read it and went to Dover where he found Colvin alive and well but unwilling to return to Vermont. Apparently familiar with the case, Whelpley knew Stephen’s execution was scheduled for January 28, 1820. He enlisted the help of an attractive young woman to lure Colvin back to Manchester. She enticed him to accompany her to New York, but once there she abandoned him and Whelpley found it necessary to devise a new scheme. The War of 1812 had left a British presence around New York, and Whelpley told Colvin, who now wanted to return to New Jersey, that British ships were offshore and they would have to take a circuitous route back to Dover. He then urged Colvin onto a stagecoach headed in the opposite direction. It was bound for Manchester.

They arrived on December 22, 1819. Having heard of his impending arrival, a crowd of Colvin’s former neighbors, including local officials, were waiting to greet him, no doubt interested to see if another ghost might be on the loose. Having convinced the authorities it was indeed the original Colvin who emerged from the stagecoach, the Boorn brothers were released. They had served seven years in prison; Stephen had come within a month of being hanged.

The first death-penalty exoneration in United States history had little overall effect. It was looked upon as a glitch in a criminal justice system that otherwise functioned pretty well. But as the years went by, it became apparent that the glitches were part of the system. Corrections were made, new laws were passed aimed at protecting the innocent from wrongful conviction, but each refinement turned a brighter light on the heart of the problem: it was not possible to achieve a high degree of certainty in a system that depended so heavily on the imperfections of human response and perceptions. Despite forensic advances, such as the use of fingerprinting in the latter part of the nineteenth century, the judging of guilt and innocence remained more an art than a science.

A significant shift in that balance occurred in 1989 with the awareness that DNA, which is in effect a molecular fingerprint, can be used to provide dead-certain evidence of a suspect’s innocence. Since then, the scientific technique of DNA comparison has been used to free hundreds of innocent persons, many of them from death row. Perhaps of even greater consequence, the certainty introduced by DNA evidence has exposed the inefficiencies imbedded in the system. For if the innocence of hundreds of suspects wrongfully convicted could be firmly established by the presence of DNA, dare we contemplate how many others, perhaps thousands, have been convicted on false grounds when no DNA was present?

The causes of wrongful conviction are many. Most studies place eyewitness error or false accusation at the head of the list. Others are the snitch testimony of jailhouse informants; false confession, false forensics, sometimes called junk science; lack of credible evidence; and some form of official misconduct—prosecutorial, judicial or police—and, not infrequently, the absence of an adequate defense. Each of these causes will be examined in what follows, though it should be noted that virtually every case, regardless of the proximate cause of wrongful conviction, contains the taint of official misconduct. The incentive to cheat, to bend the rules in favor of conviction, is built into the system.

The principal focus of this book is on the exoneration of prisoners who have been freed from death row as that is where the stakes are highest. A later section deals with cases in which the wrongfully convicted served long terms, perhaps part of a life sentence, before being freed. Many of those cases played out in states that have abandoned capital punishment, but nonetheless sent innocent people to the penitentiary for extended periods of time, more often than not a product of some form of official corruption. Every case is an illustration of the grim consequences that ensue when the legal mechanism has gone awry. Freeing innocent people who have been incarcerated unjustly is no indication that the system really works. It shows only that it is badly broken and in serious need of repair.


PART I

Official Misconduct

THOSE WHO DO the arithmetic attest that eyewitness error accounts for more than half the wrongful convictions in the United States. If the identifications of jailhouse snitches are added to the mix, the total would be nearly two-thirds. But while false eyewitness testimony may be the proximate cause in most cases where the wrong man is sent to the death house, it is rarely sufficient to get a conviction. Corrupt practices, usually prosecutorial misconduct, are present in almost every instance, greasing the rails on which hundreds of innocent people are sent to death’s door. Misidentifications are not always the honest mistakes of well-meaning citizens doing their civic duty. They are prompted by police eager for an arrest, orchestrated by prosecutors hungry for a conviction, nourished by judges who owe their seats to a public that has not outgrown its wistful nostalgia for frontier justice.

The corrupt practices of those who run the machinery of justice are not the aberrations of an otherwise sound system. They have been woven into the fabric of a social structure that often appears to presume guilt rather than innocence. The ideal of justice that once favored our best instincts has been turned against itself. The great fear of a politician or prosecutor is not that an innocent man may be convicted but that a guilty one might walk free. Which candidate seeking public office today will be ready to chance the prospect of being called soft on crime?

By most educated estimates, about 10 percent of the inhabitants of death row or inmates serving life sentences are innocent. They were put where they are by a combination of such corrupt practices as: police perjury, which has become so commonplace that defense attorneys often refer to testimony by police as “perjumony;” the false testimony offered by those who themselves are in trouble with the law—sometimes suspects, often already incarcerated—who receive favors in return for their fabrications; prosecutors who withhold evidence that might benefit the defense; incompetent or overworked defense lawyers, some of whom have been known to sleep through their clients’ trials while presenting virtually no defense at all; and confessions that have been prompted or coerced from suspects who have little or no understanding of how the law works.

When a defendant is acquitted on the basis of such misconduct, there invariably ensues a public outcry that a guilty man may have been turned loose on a technicality. But in truth there are no technicalities, only laws designed to protect the innocent that have been skirted or twisted by those whose power has corrupted the system badly, albeit not yet absolutely.

The Death Row 10

Illinois

They became known as The Death Row 10. Their renown was not of long duration nor did it spread very far, but it earned them at least a footnote in the nation’s grim struggle with its penal system. They were all prisoners on Illinois’ death row who were alleged to have been beaten and tortured by former Chicago Police Commissioner Jon Burge and his detectives. Although they were not charged at the time, Burge and the detectives were forced into taking early retirement in 1993. Five years later, the ten men joined together inside prison and asked the Campaign to End the Death Penalty (CEDP), a national organization that worked at the grassroots level for the abolition of capital punishment, to help them organize.

The CEDP took their cases, and along with volunteer help from other groups including attorneys and students from the Bluhm Legal Clinic of the Northwestern University Law School, four of the men were exonerated. On January 10, 2003, Illinois Governor George Ryan pardoned Aaron Patterson, Madison Hobley, Leroy Orange, and Stanley Howard on the grounds that they had been physically coerced into confessing to crimes they did not commit. The following day, convinced that the four represented a system that had become totally corrupted, the governor commuted the sentences of all of the remaining 167 prisoners on Illinois’ death row. On March, 9, 2011, he signed legislation ending capital punishment in the state of Illinois.

Ryan’s action, audacious by any political standard, prompted a new debate regarding the application of capital punishment. Although only four of the ten were exonerated, the case of the Death Row 10 gave impetus to the abolition movement.

Aaron Patterson

Illinois

Back in the old neighborhood no one wanted to mess with Aaron Patterson. He was as tough as they came and his reputation as leader of Chicago’s Apache Rangers street gang further embellished his tough-guy image. It was that image, no doubt, that contributed to his spending more than fifteen years of his young life on death row for a crime he did not commit.

The crime was the murder of an elderly couple, Vincent and Rafaela Sanchez, who were found stabbed to death in their home on the south side of Chicago in 1986. Patterson was arrested on the basis of a tip provided by a woman named Marva Hall who was the cousin of another suspect. Hall told the police Patterson had admitted to her that he had committed the murders. He was arrested eleven days after the victims’ bodies were found. Four hours later he signed a confession. Indicted by a grand jury, he was eligible for the death penalty because there were multiple murders and the crime had taken place during the commission of a burglary, another felony.

Before the trial began, Patterson filed a motion to suppress his confession on the grounds that it had been coerced after four hours of police interrogation during which he had been severely tortured. The motion was denied in Cook County Circuit Court. Patterson’s allegation of police abuse was made, in its own crude fashion, at the time of his interrogation. Left alone for about an hour after he promised to confess, Patterson had used a paper clip to etch a message into a metal bench. The message read: “Aaron 4/30 [the date of the interrogation] I lie about murders. Police threaten me with violence. Slapped and suffocated me with plastic. No lawyer or dad. No phone. Signed false statement to murders.”

At trial, Patterson testified that he had been intermittently beaten and smothered with a plastic typewriter cover before agreeing to confess. After the brief respite during which he etched his note, Patterson said an officer brought Assistant State’s Attorney Kip Owen into the room. Patterson asked if he could speak to Owen alone and the officer left. He told Owen that he had been tortured and asked for an attorney. Owen then left and summoned the officer to return. Patterson testified that the officer threatened him with further torture until he agreed to sign the confession drafted by Assistant State’s Attorney Peter Troy. The officer, who was not named in court, was later identified as Jon Burge, at the time a lieutenant and later commander of the police unit. The three men involved in extracting the confession—Burge, Owen, and Troy—were not directly involved in the torture.

The jury wasted little time in returning a verdict of guilty. They also found no mitigating circumstances to prevent the imposition of the death penalty. An appeal to the Illinois Supreme Court brought no relief. It paid little heed to Patterson’s charge of physical coercion. Yet, aside from Hall’s dubious identification, there was no other evidence on which he could have been convicted, let alone sentenced to death—no forensic evidence, no murder weapon, no physical evidence of any kind. Further, his charge of torture by Burge and his crew could not have been seen as entirely baseless. Substantial evidence had accrued from as far back as the 1970s that they had used torture to extract confessions from scores of prisoners. Just five years before denying Patterson’s appeal, the Supreme Court had ordered a new trial for Andrew Wilson, who had confessed to the murder of two Chicago police officers. Wilson said he had been physically coerced into confessing. He maintained that he had been cuffed to a hot radiator and that “electrical shocks had been administered to his gums, lips, and genitals.” A doctor who examined him found “multiple bruises, swellings, and abrasions” and several “linear blisters.”

Indications continued to grow that torture on the part of Chicago’s police department was a common practice. In a civil rights case that followed, a jury found that the City of Chicago has a de facto policy allowing police to physically abuse suspects in cases in which police officers were killed or injured. In 1991, the year before Patterson lost his appeal, the Chicago Police Department’s Office of Professional Standards had suspended Burge and two of his assistants following allegations of torture. The month after Patterson lost his appeal, US District Court Judge Milton I. Shadur ordered the release of a secret Chicago Police Department internal report, prepared in1990 by the Office of Professional Standards (OPS) cataloging more than fifty instances of “methodical” and “systematic” torture involving Burge’s unit. Specific officers were named in thirty-five of the cases; Burge was personally named in more than half of them. A month later, the Chicago Police Board forced Burge to retire.

At around the same time, Patterson finally caught a break. G. Flint Taylor Jr., an attorney who six years earlier had helped prove that torture had been used in the Wilson case, stepped in and offered to represent Patterson. Marva Hall, whose identification of Patterson was the only evidence other than his confession to implicate him in the crime, had signed an affidavit saying that she had initially fabricated her testimony to protect her cousin. She also said she had tried to recant before testifying but decided against it when Assistant State’s Attorney Jack Hynes threatened her with jail if she did.

Taylor filed a petition for post-conviction relief, asking Judge John E. Morrissey for an evidentiary hearing on Patterson’s torture allegations growing out of the OPS report. Morrissey denied the petition, saying, “any nexus between Area 2 Chicago Police Department headquarters’ alleged systemic torture of people and Aaron Patterson is highly tenuous at best.” Taylor appealed, and in 2000 the Illinois Supreme Court concluded that “substantial new evidence supports defendant’s claim that his confession was the result of police brutality” and ordered Morrissey to hold the hearing. However, months passed without a hearing being scheduled. At that point, a group of attorneys led by Locke E. Bowman of the Macarthur Justice Center at the University of Chicago Law School entered the case and demanded the appointment of a special prosecutor to investigate the allegations of torture. In April 2002, Presiding Judge Paul E. Biebel, of the Criminal Division of the Cook County Circuit Court, granted the request. In the meantime, Taylor had filed a petition with the Illinois Prisoner Review Board requesting a pardon for Patterson based on innocence. On January 10, 2003, Governor Ryan granted the request, touching off the clearing of Chicago’s death row and the abolition of capital punishment in the state of Illinois.

In 2006, Cook County special prosecutors Edward Egan and Robert Boyle released the results of an independent investigation into the torture allegations against Burge. They found that Burge approved the torture of criminal suspects for two decades using methods such as electric shock, radiator burns, guns to mouth, and bags pulled over the head. In 2010, Burge was convicted of perjury and obstruction of justice for denying he had engaged in misconduct even though, according to the judge, there was a “mountain of evidence” indicating he had. Patterson and the three other Death Row 10 inmates who were freed settled their separate law suits against the city, agreeing to share a $19.8 million payout. But it was not all good news for Patterson. By the time the settlement had been reached, he had returned to prison on a federal gun and drug conviction.

Madison Hobley

Illinois

At about two in the morning on January 6, 1987, Madison Hobley was awakened by the smoke alarm in his apartment on East 82nd Street in Chicago. When he opened the door he saw a hall full of smoke. He told his wife, Anita, to get their fifteen-month-old son, Philip, and flee the apartment, but they never made it out. Hobley, shoeless and wearing only his underwear, got out safely. He went to his mother’s home, about one mile from the scene. His wife and son perished, along with five other residents of the building.

Early the following morning, two detectives, Robert Dwyer and James Lotito, appeared at his mother’s apartment. They told Hobley that the fire had been caused by arson and that they wanted to ask him some questions. Perhaps, they suggested, he might be able to help them identify the arsonists. According to police, Hobley was ready to cooperate and went with them to local police headquarters. Hobley later claimed he was given no choice about accompanying the detectives. At that point, their stories diverged markedly and events started to quickly move beyond Hobley’s control.

The police said that following brief questioning at the Area 2 station, Hobley voluntarily went downtown with them to central police headquarters where he confessed to setting the fatal fire. Hobley’s version of events was far different. After being taken downtown, he said, he was handcuffed to a chair and kicked by Sergeant Patrick Garrity; then Dwyer, Lotito, and Detective Daniel McWeeney placed a plastic typewriter cover over his head and suffocated him until he blacked out. He said he never confessed.

The case against Hobley was, at best, fragile. Most critically, there was no evidence of a confession. Dwyer said he took notes as Hobley admitted his guilt but inadvertently spilled something on the pages and threw them away when the ink ran. At trial, no tangible evidence of a confession, neither written nor recorded, was submitted. The police testified that Hobley told them that on the night of the fire he took a can to a nearby filling station, bought a dollar’s worth of gasoline, and emptied the can in the hallway outside his third-floor apartment and down the stairwell. Then he set a match to the gasoline and tossed the can down in the second-floor hallway.

The gasoline can being the only physical evidence linking Hobley to the crime, the prosecutors produced two witnesses who testified that they saw Hobley buying the gasoline. Andre Council, a customer at the station, testified that he was pumping gas when he saw a man make the purchase. About an hour later, he went to the fire scene, about half a mile from the station, where he saw the man who had purchased the gas. The next day, he saw a photo of Hobley on television, recognized him as the same man, and called the police. The station attendant, Kenneth Stewart, testified that a man had bought a gallon of gas at his station, but failed to identify Hobley in a police lineup. Coaxed by police to choose someone, Stewart selected Hobley as the most likely but said he was uncertain.

With no tangible evidence and only a tenuous identification to support their case, the prosecution produced a two-gallon gas can that another detective, John Paladino, said he found at the fire scene. But even that turned out to be problematic. Detective Virgil Mikus, who testified as an arson expert, told the jury that a burn pattern on the floor in front of the Hobley apartment indicated that gasoline had been poured there, but tests had shown no traces of gasoline in the area. He surmised that it must have been washed away by firefighters when they extinguished the blaze. Critically, Hobley’s fingerprints were not found on the can, but that bit of information was withheld by the prosecution until some years later.

The jury found Hobley guilty and found no mitigating circumstances that would preclude the death penalty, which the judge imposed. Four years later, in 1994, the Illinois Supreme Court upheld the conviction and the sentence. The following year, Hobley’s appellate attorneys—Professor Andrea Lyon, of the DePaul University College of Law, and Kurt H. Feuer—filed a petition for post-conviction relief in the Circuit Court alleging that the authorities had illegally withheld a forensic report stating that Hobley’s fingerprints were not found on the gasoline can. The existence of such a report had been denied by police witnesses during the trial. The defense team also charged that other reports, one of which claimed that police had destroyed a second gasoline can found at the scene, had been suppressed. In total, the reports suggested that the can introduced into evidence had been planted there and that the fire had been set by someone other than Hobley. All the same, Circuit Court Judge Dennis J. Porter denied the petition without a hearing. In 1998, however, the Illinois Supreme Court reversed Porter and remanded the case for an evidentiary hearing. The court stated: “At defendant’s trial, the defense theory was that another person had started the fire. The negative fingerprint report and the existence of a second gasoline can found at the fire scene certainly would have offered concrete evidentiary support to that defense theory.”

The hearing sputtered along for more than two years. Bits and pieces of new evidence, most of it marginal, were introduced. The only defense chip of real consequence was the claim that the gasoline can introduced at trial had been planted at the scene. That case was made by an arson expert retained by the defense, Russell Ogel, of Packer Engineering. Ogel testified that the can showed no signs of exposure to the extreme heat that had destroyed other items in the area. Even the plastic cap was unharmed. Ogel also challenged the prosecution’s contention that there were burn patterns on the third floor of the building. In fact, Ogel said, tests indicated the fire had started in a stairwell on a lower floor. Judge Porter was unmoved. “There is no showing,” he said, “the favorable evidence could reasonably be taken to put the whole case in such a different light as to undermine confidence in the verdict.” He denied Hobley a new trial.

Lyon and Feuer appealed and filed a petition with the Illinois Prisoner Review Board seeking a full pardon based on innocence. The board heard Hobley’s petition in October 2002. Three months later, Governor Ryan granted the pardon. “Madison Hobley was convicted on the basis of flawed evidence,” he said. “He was convicted because the jury did not have the benefit of all existing evidence, which would have served to exonerate him.”

Hobley had spent thirteen years on death row.

Leroy Orange

Illinois

Leroy Orange didn’t stand a chance. He was initially implicated in the murder of four people by his half brother, Leonard Kidd, and then virtually led to death row by his attorney, Earl Washington. In between, he was subjected to the same treatment as the other members of the Death Row 10, his confession physically extorted by Jon Burge and his crew by means of beating, suffocation, and electroshock. The crime he was convicted of was the murder of four people—two women, a man, and a child whose bodies were found in an apartment on Chicago’s South Side. They had been bound and stabbed, and two fires had been set in the apartment.

Orange was convicted primarily on the basis of his confession. The only corroboration was a statement by Kidd which said Orange was responsible for the murders. Kidd recanted his statement prior to the trial, saying it was made following a torture session similar to the one accorded Orange. He also testified as a defense witness at Orange’s trial and, against the advice of counsel, admitted that he himself was guilty of the murders.

Orange and Kidd had been arrested on January 12, 1984, the day after the bodies of Renee Coleman, Michelle Jointer, Ricardo Pedro, and Coleman’s ten-year-old son, Tony, were found bound and stabbed. Kidd initially told police that he and Orange had been in Coleman’s apartment in the early hours of January 11 and that Orange and Pedro had gotten into a heated argument. Fearing the argument might turn violent, Kidd said he left the apartment and waited outside. He said he saw “two dudes” armed with knives enter the apartment and later saw them leave, one wearing a jacket drenched in blood. Soon after Kidd made his statement, Orange confessed. The police then brought the two men face to face, and Kidd changed his story. He said he had lied about seeing the two other men and that Orange had killed the victims. He led police to garbage cans where they found two knives used in the crimes. Both men were indicted by a Cook County grand jury and remanded to jail. Orange continued to proclaim his innocence. He told his cellmate, a physician who examined him, relatives and friends who visited him, the public defender assigned to the case, and the judge before whom he was arraigned that he had been tortured and forced to confess.

Both Orange and Kidd were qualified to be represented by the public defender’s office, but their family chose to retain private counsel. It was a mistake. They retained Earl Washington to represent both defendants despite an obvious conflict of interest. Three months later, Washington withdrew from the Kidd case and, to all appearances, he might just as well have withdrawn from Orange’s case. He filed a motion to suppress his client’s confession, but it was denied as being inadequate. Give the opportunity to file a more detailed motion, he failed to do so.

At the 1985 trial, Orange testified that he had been with the victims earlier that night, but had left at around 2:30 a.m., when all were alive. Kidd then testified on Orange’s behalf and said he had committed the murders after Orange had left the apartment. The only evidence remaining against Orange was his confession. To no one’s surprise, the police officers denied torturing either suspect. A jail physician testified that she had discovered no signs of torture. The jury found Orange guilty. Washington stipulated to his client’s eligibility for the death penalty. Asked to offer any evidence in mitigation, Washington said there was none. The judge sentenced Orange to death.
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