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Introduction

A. J. Vandermeyden had every reason to believe she would succeed at Tesla. She was passionate about Tesla’s mission: the effort to disrupt the automobile industry by producing an emission-free electric car that could be sold on a mass-market basis to the world. She was so inspired by Tesla CEO Elon Musk’s transformative vision that, in 2013, the then 30-year-old Vandermeyden parked herself on a bench outside Tesla’s main headquarters in Palo Alto, California—and waited. When she saw someone sporting a Tesla T-shirt, she introduced herself and delivered her “please hire me” speech to him. Against all odds, it worked. She started at Tesla a few weeks later as a Headquarters Product Specialist in the Inside Sales department.

Once at Tesla, she earned her promotions the way the men did—by hustling. She had an undergraduate degree from UCLA in the biological sciences, experience in pharmaceutical sales, and no background whatsoever in automobile production. She got steady promotions, and when the head of an automotive manufacturing unit learned she had worked for twenty-six hours straight on a project, he wanted her commitment and drive on his team. She had landed a dream job as a manufacturing engineer.

The General Assembly Department that Vandermeyden joined produced Tesla’s world-changing cars. The atmosphere was intense. “Tesla is one of the most innovative companies in the world,” one employee wrote in a blogpost, but that same employee also explained that it is often like “working for a company of the future under working conditions of the past.” Not only was the pressure unrelenting, but Vandermeyden also maintained that she was subject to “pervasive harassment.” It wasn’t unusual for her to be the only woman in meetings with forty to fifty men. When Vandermeyden became a manufacturing engineer and was on the factory floor, the men greeted her with catcalls, whistling, and inappropriate name-calling.

But in the end it took more than sexism to do her in. It was her commitment to the mission. She discovered inadequacies in Tesla’s quality testing of cars that others had missed. She even suggested a way to fix the problem. That’s when her career appears to have collided with the unspoken rules of the “winner take all” (WTA) economy. In the complaint she subsequently filed against Tesla, she charged that the automaker had retaliated against her for complaints about discrimination and the company’s quality-testing flaws.

The WTA economy reserves a disproportionate share of institutional power and rewards for those at the top. Elon Musk could be the poster child for this new economy. The not-so-secret key to his success, after all, has been the audaciousness of his goals and his drive to do whatever is necessary to achieve them. The WTA economy rewards Musk’s outsized ambitions—and his ability to impose them on his workers. Under Musk, Tesla reached a trillion-dollar valuation (that for a time made Musk the richest man in the world) not just by designing an innovative car but also by setting seemingly impossible production goals and ultimately producing more cars in a shorter period than industry analysts thought possible. Musk admitted that the company was able to do so by allowing quality issues to remain during the production ramp-up. A profile of Musk and his methods noted that “[t]hose who do not wish to toil under such conditions know where to find the door.” In the WTA economy, Musk, who like Vandermeyden had no previous experience with automobiles, could create a new company; channel his personal ambitions through it; run roughshod over workers, labor laws, and securities regulations; and emerge victorious so long as he delivered what Wall Street valued.

After three years at Tesla, Vandermeyden decided that she had had enough and she sued Tesla in the fall of 2016, claiming sex discrimination, sexual harassment, and retaliation for her whistle-blowing about the car-testing inadequacies. According to Tesla, the company investigated Vandermeyden’s claims. A spokesperson said, “After we carefully considered the facts on multiple occasions and were absolutely convinced that Ms. Vandermeyden’s claims were illegitimate, we had no choice but to end her employment at Tesla.” Ultimately, after Tesla insisted on arbitration—ensuring that Vandermeyden would never have a chance to present her case in court or to the public—the parties dismissed the case, reportedly because of a confidential settlement.

This book started with a question: Why, in an era of supposed gender equality, have women stalled in the American workplace? The more we dug into the issue, the more we discovered stories about women like Vandermeyden: talented, driven women who compete on the same terms as men but still do not succeed on the same terms as men.

The three of us are law professors. If you combine all our efforts, we have been studying women, employment, and the family for over a hundred years. Among us, we have written more than twenty books. And yet, while working in our respective positions at universities across the country, we discovered something we did not expect to find. Despite the tremendous gains of the women’s movement over the past half-century, the gap between men’s and women’s economic performance in the United States is not closing.

The statistics that shocked us most—and that persuaded us to write this book—involved the gap between male and female wages.

When we started our research more than six years ago, the overall figures showed that women were, ever so slowly, gaining on men and the wage gap was narrowing. This seemed like promising news, except that after the mid-1990s the only reason women appeared to be gaining ground on men had nothing to do with women’s progress; it was almost entirely due to the fact that wages for blue-collar men were falling dramatically during that same period. Then when we looked at the numbers for college graduates, we found that the gender gap in wages was increasing. At first, we struggled to believe our own findings. We were so used to hearing that women had become the better-educated sex and that education was the key to advancement. And that used to be true; in the 1970s and ’80s, women’s wages were gaining on men’s, and those gains were associated with more education. By 2000, women had become the better-educated sex, earning more bachelor’s and master’s degrees than men, and since 2006, more doctorate degrees. Yet, it was in these groups—the ranks of college graduates as a group and the highest earners among college graduates, in particular—where gender disparities had grown at the fastest rate. In 2019, a Goldman Sachs study received a lot of press for its claim that if present trends continued, women would not catch up with men in terms of wages for another hundred or so years. By the time we finished the book, we realized that if present trends continue, women would never catch up; indeed, the most recent reports bear out those predictions: they show the gender wage gap, as a whole between men and women, increased between 2019 and 2022.

We considered the conventional explanations for women’s lack of progress—explanations we have written about for our entire careers. The time-honored answer to why gender inequality exists is women’s family responsibilities. That the reason for women’s dropout rates during the COVID-19 pandemic or women’s failure to achieve pay parity with men is that women succumb to their “natural” instincts to stay home with their babies. This conventional answer explains today’s disparities in the same terms as those of yore: women, by nature, simply make different choices than men. They care more about being home with their children than men do. They turn down opportunities for overtime because childcare costs more than any gains in pay. And when couples realize that fathers and mothers cannot both work sixty-hour weeks, women are still the more likely parent to call it quits on the partnership track.

The role of family responsibilities has always explained a significant part of the wage gap, and it continues to do so today. The gender pay gap for women ages 25 to 34 is smaller than for women from 35 to 54—the peak childrearing years, when mothers make different career choices than fathers to accommodate their family responsibilities. Women make up 87 percent of registered nurses, but while they earn the same base pay as male nurses, they still earn less overall than the men, particularly the male nurses who are willing to work shifts with irregular hours that pay more or who take advantage of tighter job markets by switching jobs or bargaining for higher pay. The only hope for progress, in accordance with this analysis, would involve persuading women to be greedier. Women’s futures would depend on their ability to “lean in” and to find the right househusbands to care for their children—or (as many successful professional women are doing) choose not to have children at all.

The problem with this line of thinking—of focusing on women’s choices to assume family responsibilities and not to lean in—is that these factors have always held women back; they don’t explain why the gendered pay gap for college graduates—the group with the greatest access to quality childcare—increased after the early nineties or why Black women, who have long managed to a greater degree than white women to juggle work and family obligations, remain among one of the most disadvantaged groups in society. The United States has lagged behind much of the rest of the developed world in its provision for childcare, paid family leave, and universal pre-K education ever since President Richard Nixon vetoed a comprehensive early childhood bill in 1971. The lack of childcare did not get distinctively worse after the nineties, particularly for the upper-middle-class women whose incomes have most lagged behind those of comparably educated men. Indeed, the gender wage gap, which did not change during the COVID-19 pandemic, when many women left the job market as schools closed and childcare became harder to find, increased with the recovery. And it increased despite the facts that college graduate women led the movement back into the post-pandemic labor market and that many low-income jobs disproportionately staffed by women were back up to pre-pandemic levels. Yes, childcare explains a large part of the wage gap, but it explains very little of what changed after 1990. And it cannot explain what happened to Vandermeyden, a woman without children, who was known for her willingness to put in long hours.

The second conventional explanation for women’s lack of progress is women’s occupational choices. This account states that women are drawn to careers that simply don’t pay well: creative fields like publishing, “passion” jobs like teaching, and those in the nonprofit sector or care work like nursing. Here, the answers are closer to the mark. For most people, men and women alike, wages had been stagnating since the 1970s. But for the top 1 percent, they had been increasing steadily, and during the 1990s, annual wages for the top 1 percent grew nine times more than for the bottom 90 percent. Wage growth in selected parts of the economy occurred along with the increases at the top; tech, finance, the C-suite, and the top ranks of many professions enjoyed staggering wage gains while the mid-level ranks of most occupations, even well-paying ones, did not.

All the highest-paying sectors are male dominated, and the fact that women are more likely to be schoolteachers than computer scientists does explain a substantial part of the gender gap. Still, women’s greater inclination to enroll in nursing school rather than in engineering, which has long been true, is not the whole story. Instead, it’s helpful to consider why the disparities between men’s and women’s occupational choices increased just as the wage disparities skyrocketed. For example, we were surprised to learn that the percentage of female teachers has been increasing since the 1980s and reached 77 percent in 2018 (the same percentage as a century ago). In the early nineties, teachers’ salaries started to fall behind those of other workers with comparable education and skills. It didn’t take long before the men left the field. We were also surprised to discover that the percentage of women in computer science peaked in the early eighties, then fell during tech’s incredible boom years. In finance, women won hard-fought gains through the nineties and increased their percentage of MBAs up to a quarter of the total by 2000, only to see their representation on Wall Street fall just as Wall Street salaries began to soar. And for those women who stuck it out, the gender gaps in wages stayed high; six of the top seven categories with the largest disparities in what men and women are paid involve finance, and the largest entry-level pay gaps are in tech. It turns out that the parts of the economy that most pride themselves on being a meritocracy have starker differences between men and women than anywhere else.

We came to realize that something more than women’s initial choices are at play. After all, women’s representation in the high-powered Fortune 500 CEO positions remains at a miniscule number—just over 10 percent—despite the fact that women’s numbers have risen steadily to 48 percent of entry-level management candidates. In our field, where women often constitute half our law school classes, and where they start out getting paid only slightly less than men, they are vastly underrepresented in the most highly paid law firm positions. In 2005, 8 percent of law firms reported that their highest-paid attorney was a woman. In 2023, that number fell: only 2 percent of law firms said that their highest-paid attorney was a woman. While the percentage of women in such positions grew over the last fifteen years (16 percent in 2006, up to 22 percent in 2020), the larger percentage of women making it into the top legal ranks did nothing to offset the increasing gap in salaries. Since the recovery from the financial crisis, women have been making modest gains, but that’s not the point. In male-dominated occupations where men earn the most, women are at a disadvantage. The female-dominated occupations have lost ground to the male-dominated occupations. And many are being forced out altogether: women like Vandermeyden who enter tech are twice as likely to leave as their male counterparts. The different occupational choices theory does not explain why.

That led to a third explanation: women’s failure “to lean in,” to take risks, to do what it takes to succeed. Almost everywhere we looked, however, and in almost every story we will tell in this book, we saw stories like Vandermeyden’s. Women who did lean in—by working long hours, questioning their bosses, insisting on raises, or objecting to sexual harassment—found that leaning in might mean getting booted out. The more prosaic stories involve the women who found they did not get the same raises as the men and complained; retaliation often followed. The more striking examples come from industries like finance, where the ability to break legal or ethical rules and get away with it can be handsomely rewarded. Women are substantially less likely than men to engage in financial misconduct, and they cause their employers smaller dollar losses when they do. Yet, they are also substantially more likely to be fired for misconduct and substantially less likely to be rehired. Leaning in takes a number of different forms, and many prove disastrous for women workers.

The “lean in” thesis also overlooks some of the women who are most likely to stand up for themselves. Today, the biggest beneficiaries of the union movement are women, especially women of color and those from other underrepresented groups. Unions have “leaned in,” standing up for their workers’ rights, producing smaller gender disparities than other workplaces, and winning benefits such as health insurance; 72 percent of Black women union members have health insurance in contrast with less than 50 percent of nonunion Black women workers. Women in nonunion workplaces, on the other hand, not only earn less than union members but also have less control over their working conditions. Yet, the war against unions has taken its toll, and there are fewer union jobs available than there once were, despite the renewed energy that has gone into organizing teachers, Walmart employees, and other workers stuck in low-wage jobs that remain disproportionately female. Throughout the economy, those who lean in, especially on behalf of marginalized workers, become targets. The story of unions is a prime example of the threats, intimidation, and legal changes that suppress collective activities.

All this suggests that the most conventional explanations of all—misogyny, discrimination, and sexual harassment—do provide part of the explanation. Feminist scholars document the catcalls, mansplaining, insults, and harassment (sexual and otherwise) that continue to demean many working women. Outright misogyny has increased online and in the political sphere. Still, we found virtually no evidence that these factors explain the changing employment picture since the nineties. Indeed, women are no longer excluded from workplaces on a wholesale basis. Some CEOs have lost their jobs because of inappropriate sexual behavior, and courts are holding companies themselves liable for failing to investigate claims of sexual harassment. These successes, no matter how scattered, are positive signs.

Ultimately, what we learned in considering cases like Vandermeyden’s is that something quite different was going on from the conventional explanations. Instead, we discovered that the new “winner take all” (WTA) approach to business—rooted in the Reagan-era tax breaks and deregulation of the 1980s that gained ground in the 1990s—is to blame for undermining women’s prospects for achieving equality in our lifetimes.

What do we mean by WTA? The classic economic meaning of the term “winner take all” is a system that provides a disproportionately high payoff for a single dominant player. Michael Jordan in his prime, for example, could single-handedly determine the outcome of a game to a greater degree than the number two basketball player of his era. It should not therefore be surprising he was also the first NBA player to sign a contract for more than $20 million. In business, “winning” may similarly mean dominating an entire economic sector. When Microsoft, for example, beat out Apple, making Windows the dominant desktop operating system of its time, the payoff for the company in 2000 was a market valuation of $500 billion, compared to $4.8 billion for Apple.

We are using the term “WTA economy” in a somewhat different way. We see the critical shift in the new economy as the ability of those at the top to take a much larger share of institutional resources for themselves. This new economy crosses job sectors, and it explains the patterns that had stumped us.

A little history is helpful here. Looking back, we found, to our surprise, that the company man of the fifties could have been a woman. That is, the traits that characterized the best of corporate America in that era—an emphasis on cooperation, loyalty, and consensus-based decision-making—are traits traditionally coded as feminine. Collective action, in the form of employer-union compacts, reached its height in the 1950s. Even the Black–white wage gap started to decrease, and the 1950s set the stage for the civil rights activism and reforms of the 1960s. Relative economic equality characterized the period, with CEO salaries pegged at roughly twenty times ordinary worker salaries.

In contrast, the winner-take-all era starts with the increase in CEO compensation, which rose a whopping 514 percent from 1990 to 2020. Successful CEOs in turn began to reward their top lieutenants, managers, and key employees with bonuses and stock options that could make those who succeeded very wealthy—and substantially better paid than other company employees. These bonuses, which are typically tied to short-term reductionist metrics, such as sales or earnings, or the production of Teslas, profoundly changed corporate cultures. The transformation in executive compensation brought back the late nineteenth-century robber baron mindset of no-holds-barred competition, individualism at the expense of institutions and community, and a zero-sum worldview in which those who “win” by any means necessary become the toast of the town, while those who lose, perhaps because they are too ethical to do what it takes, are relegated to a back office cubicle—if they keep their jobs at all.

This means that workplaces where there are increased rewards for those at the top are the same workplaces that pit employees against each other, allowing those calling the shots to engineer results that may not be in the collective interests of the workers themselves, the long-term health of the company, or the social order. Tesla, for example, is distinctive in the way that CEO Elon Musk—a brilliant, driven, and unforgiving boss who boasts of working 120 hours a week—demands the impossible and expects to get it. Around the time of Vandermeyden’s lawsuit, another employee wrote a blogpost noting that, at one point, six of the eight people on the anonymous employee’s team were on medical leave because of work-related injuries, and the writer knew of others who were scared to report they were hurting. Musk has been termed “a savior and a despot.” In one case, he fired a young engineer on the spot, simply because he asked the wrong question. Wired magazine’s article on the Tesla plant was titled, “Dr. Elon & Mr. Musk: Inside Tesla’s Production Hell.” Musk’s personality and business practices aren’t incidental to his success; they are essential to it.

Practices like these are linked to increasing gender disparities. CEOs like Musk, who dangle the promise of outsized rewards for those who meet the announced targets and dismiss those who question his methods, keep everyone insecure. Gender theorists describe the resulting workplaces as “masculinity contest cultures.” This is a “zero-sum game,” the scholars explain, in which “men compete at work for dominance by showing no weakness, demonstrating a single-minded focus on professional success, displaying physical endurance and strength, and engaging in cut-throat competition.” Amping up production schedules becomes what a real leader does: ignore product quality issues or employee well-being and become the subordinate managers’ version of “showing no weakness” in the dedication to the competition. Masculinity contest cultures “tend to have toxic leaders who abuse and bully others to protect their own egos.” The resulting work environments are associated with little work or family support from the leaders; the very idea of a “work–life balance” is inconsistent with a workplace that makes winning the competition to be top dog in the next bonus cycle the primary source of status. Such environments have also been shown to produce “sexist climates where women experience either hostility or patronizing behavior” and much higher incidences of sexual harassment, racial harassment, social humiliation and physical intimidation.” Inside such organizations, both female and male employees experience “higher rates of burnout and turnover; and higher rates of illness and depression.” While these workplaces offer opportunity—Vandermeyden became a Tesla engineer with no engineering training and no experience in the auto industry—they can also be perilous. If you fail to outshine the employee next to you or, worse, you point out quality issues that could slow down production, you may find yourself out of a job.

One would think that, if everyone is worse off, including the long-term health of many companies, such a system would self-destruct. But that’s not what is happening. These environments allow those at the top to insist on objectives that will benefit them at the expense of best practices, simple morality, and often the rule of law itself. They face little legal accountability because there are fewer external constraints than a generation ago. Musk and Tesla, for example, have repeatedly faced new allegations: of sexual harassment and racial discrimination, of securities violations, of worker safety issues, of repeated labor violations, and of efforts to cover up the violations. In 2018, the Securities and Exchange Commission charged Musk himself with securities fraud—charges that were settled when he agreed, without admitting wrongdoing, to step down as Tesla’s chair and to pay a $20 million penalty (with Tesla paying another $20 million). The settlement appears to have simply empowered Musk, who retained control of Tesla, to move on to a new round of ventures and SEC charges. When Musk took over Twitter in late 2022, the New York Times summarized the situation as “Two Weeks of Chaos.” But Musk is still winning, at least against the state: in February 2023, a jury deliberated for just two hours before clearing Musk of securities fraud charges. While the primary limit on companies like Tesla is its stock performance, that metric too often rewards these tactics.

Competition in the business world used to be about one company showing up another company. Today, corporate competition has become about what Walmart’s founder Sam Walton used to call “beating yesterday,” which means meeting short-term targets, such as Tesla’s efforts to boost production. The stock market rewards making these “numbers”—and modern executives’ longevity and bonuses—depend on it. This incentive has changed the terms of competition, shifting the competition from outside the company to within the company. Winning now means besting the worker in the next cubicle and winning the bigger bonus. Yes, some women like Vandermeyden make the teams when they outperform the men around them. But in a Game of Thrones–like environment, outsiders such as Vandermeyden who are without powerful protectors are also the most expendable. To make matters worse, the production of predominantly male winners validates the conclusion that women don’t have what it takes to make it into the most exclusive “bros’ clubs,” and that men deserve the power, wealth, and glory that come with the intensely competitive territory.

Putting these pieces together helps explain why women have lost ground, but the explanation only deepens the mystery. In this competition, zero sum (if one person wins another must inevitably lose) becomes negative sum (we are all worse off), as workers see each other as the enemy and form tactical alliances to outflank their rivals. By the end of the early chapters in this book, the picture of why women lose in such environments comes into focus; but it takes until the end of the book to understand why the system has endured for so long and what can be done about it.

In Fair Shake, we meet women working in lower-level retail jobs and in the various echelons of banking and Silicon Valley. We’ll meet engineers, office assistants, clerks, and gig workers from all backgrounds, from all walks of life, and with all pay grades. Although these women might appear to have little in common on the surface, their stories play out along familiar lines. In our efforts to capture what today’s workplaces are like for women, we turned first to the legal complaints brought by women against their companies. The complaints, which are generally a matter of public record, provide information (like pay scales) that are not otherwise available, and they detail the stories of women who feel wronged by their workplaces and choose to fight back. The complaints, of course, provide only one side of the case, and they are often greeted by blanket denials. Defendants may also introduce additional facts, attack the plaintiffs, or dispute the legal conclusions. In most of the cases we discuss, there have not been any findings of fact by a court or jury. Cases often end in settlements, which at the very least means that the company was willing to pay the plaintiff to go away. In these cases, companies typically insist on nondisclosure agreements, which prevent plaintiffs from talking about cases and which prevent further inquiry. If cases instead result in dismissal, the outcomes are more likely to be based on the legal insufficiency of the claims rather than a finding that the facts are not true (our discussion of the Betty Dukes case in Chapter 1 is a prime example).

The women do not necessarily win, but in our experience as litigators, the specific facts in complaints are typically true and represent the experiences of other women who do not sue. We have generally confirmed that the nature of allegations in the complaints is consistent with public reports about the individual workplaces and their environments. And perhaps the most important evidence we have found are the statistical studies that show that the allegations in these complaints correspond to the experiences documented in the numbers. We are satisfied that the claims discussed illustrate the nature of modern discriminatory workplaces and the patterns we identify, which help explain why women are losing so much ground in today’s workforce.

The key to understanding the importance of these stories is to recognize that women are trapped in what we call a reinforcing “Triple Bind.” Their stories show the mechanics of how this Triple Bind works, and how it’s the result of a WTA system that disregards the well-being of the many in favor of enrichment of the few.

In the first leg of the Triple Bind, we show how if women don’t compete on the same terms as the men in the WTA workplace, they lose. Vandermeyden may have thought the job was about making cars, but the real terms for advancement were more about outflanking those around her to get the next promotion. In the first three chapters, we tell similar stories that explain why Walmart became the subject of the largest sex discrimination suit in the country, principally because of policies that disadvantaged women and suppressed wages. We also show how Jack Welch—CEO of General Electric—remade corporate America and how, even after the financial crisis of 2009, the clash between ethics and profit on Wall Street is a game women disproportionately lose.

In the second leg of the Triple Bind, if women do try to compete on the same terms as the men, they lose because they are disproportionately punished for their sharp elbows or perceived misdeeds. In this section, we tell the stories of Ellen Pao, a venture capitalist who electrified Silicon Valley by demonstrating the double standard women face, and Misha Patel Terrazas, who tried to thread the ethical needle at Wells Fargo, only to find that when a bank caught up in scandal needed a scapegoat, she was a more convenient one.

In the third leg of the Triple Bind, when women see that they can’t win on the same terms as men, they take themselves out of the game—if they haven’t been pushed out already. Vandermeyden, who fought so hard to land her dream job, reported violations and was pushed out. Here, we also look at how the failure to develop a childcare infrastructure is as much a product of the WTA economy as are Wall Street bonuses. We also show how the gig economy draws on women in need of part-time employment—often to compensate for a substandard childcare system—while sometimes risking their physical safety and almost always ensuring their economic marginalization.

We end the book by highlighting recent challenges to the WTA economy. We look at teachers who marshaled public support against the financial assault on public schools, and the heroes of the #MeToo movement who have summoned the courage to spotlight sexual harassment. We look at lawyers bringing cases on behalf of women who might have lost in the past because they were not “perfect” and unblemished plaintiffs. We analyze how masculinity contests, which involve mismanaging risks, are starting to face limits both from regulators and from internal pressures. The women who we profile prove that the solution to the destructive WTA culture that dominates our country is to create a powerful countermovement in which we come together to call out those in power and hold them to account. We argue that precisely because women can’t win the winner-take-all game that has emerged over the last half-century, they are in a unique position to showcase the bankrupt values of that system—and lead the fight for a different set of values.

Elon Musk, after all, prevails in part because the glorification of his successes as a billionaire and a visionary emboldens him to act. Recognizing the bankruptcy of this system—and the threat it poses to all of us—creates a foundation for a new set of values that prioritize collaboration, inclusion, and productivity, rather than negative-sum competitions. Management gurus stress that such approaches are associated with better results, greater long-term stability, and rewards for the many, not just the favored few. In this future, the celebration of rule-breaking will be replaced with ethics and the rule of law.

Despite the grim statistics, the women leading the fight give us hope that change is possible and that a more equitable future awaits. Getting there requires challenging the entire WTA economy and creating a new system—one that gives every worker a fair shake.







PART 1 When Women Don’t Compete on the Same Terms as Men, They Lose


In the first part of this book, we look at how women lose at the first step of the Triple Bind. While these women work hard, they often don’t recognize the unwritten rules that lead to success in the hyper-competitive WTA workplace.

Chapter 1 starts with a story about a company that could be said to have written the rules of the new WTA economy: Walmart, a company whose management ethos actually predated the new economy. Sam Walton created an organizational structure that turned out to prize the traits associated with competition, amorality, and self-interest, and he used them to suppress labor costs. He then carefully cultivated an hourly labor force that exemplified the traits associated with warmth, community pride, and neighborliness, and he persuaded those workers that company identification was an adequate substitute for decent pay and benefits.

In the sixties, when Sam Walton founded his first Walmart stores, these qualities were thought to reflect intrinsic differences between men and women. By the time the sex discrimination case against Walmart profiled in Chapter 1, the largest sex discrimination class action in history, made it to the Supreme Court in 2011, the qualities Sam Walton had identified with men in the sixties—competition, amorality, and self-interest—had the traits that corporate America celebrated. These qualities became the distinguishing characteristics of success in the new economy and the key to magnification of gender disparities in both the managerial and the hourly employees’ ranks. Walmart, acclaimed for its management success and vilified for its labor abuses, demonstrates the links between the growing disparities at the top and bottom of the economy and the little studied ways in which gender characteristics explain both.

Chapter 2 looks at a different sector—women in executive positions—and finds the same story. Chapter 2 focuses on an executive who worked for Jack Welch, the legendary CEO who remade General Electric (GE) from a managerial-era company that promoted cooperation, teamwork, and long-term corporate health to a dynamic exemplar of “quarterly capitalism,” a system that prized the quarterly earnings reports that boosted share price gains and pitted executives against each other in the competition for outsized bonuses. For decades, Welch was a guru, a success story in every management playbook. We show how his most noted innovations—modern executive compensation, instability in the managerial ranks, and a “beat yesterday” mindset—could have simply been copied from Sam Walton. The new GE, which bit the dust not long after Welch departed, taught that winning was what mattered, even if it meant fudging the numbers and leaving someone else to hold the bag. In the WTA world, the competition that mattered became the one against the executive in the next cubicle, and in such competitions, loyalty to the women in the office, particularly ethical women, became a liability.

In Chapter 3, we explore the bros’ clubs on Wall Street and analyze how deregulation has affected the competition within financial services firms. Congressional representatives in the New Deal era had championed the need to make the financial markets safe for “widows and orphans,” and New Deal reforms had eliminated fraud that had fueled financial crises for a half-century. The federal reforms, together with the partnership structure of investment banking, had effectively kept Wall Street traders—the bad boys of every era—in check. The new era of deregulation handed the keys to Wall Street back to the traders, bringing a return to Wall Street’s wild rides and celebrating those who most callously brag about “ripping their clients off.” In environments that have been compared to high school locker rooms, women are often the victims of masculinity contests with managers who blithely overlook sexual harassment and sex discrimination when their star performers drive financial gains. Although women manage risks well—indeed, often better than men because they are less likely to be motivated by locker room one-upmanship, they are often kept out of the most lucrative parts of finance, particularly the parts that reward breaking legal or ethical rules and getting away with it. Women have nonetheless succeeded in important ways in finance in the roles that are less likely to risk a prison sentence or crash the global economy.

The patterns in finance, in business, and at Walmart are the same patterns: hyper-competition, elevation of individual interests over company interests, focus on short-term gains, and a playing field that is far from level. In this world, men and women end up with different pay, working conditions, and promotional opportunities—but not for the reasons that most people think.








CHAPTER 1 The Hidden Rules: Wal-Mart Stores, Inc. v. Dukes


In many ways, Betty Dukes was the kind of worker Walmart—the world’s largest private employer—had always sought to attract: someone looking for an entry-level job and willing to work hard for low pay. She was 44 years old with twenty years of experience in retail, but she had had a difficult life, and she came to Walmart because it was one of the few jobs open to her. She was born in Tallulah, Louisiana, in 1950, one of twelve children. Dukes had dropped out of high school and cycled through jobs, drinking hard during the bad times. She had minor brushes with the law and reached a point where she didn’t think there was much left for her. She told a local newspaper, “Life had lost all its flavor, all its purpose and meaning.”

Then she found God. And when she did, she became an ordained Baptist minister, volunteered as an assistant minister at her church, and became a community leader. She started school again and even made the honor role. Walmart was hiring at a relatively new store not far from where she lived, and what Dukes most needed was employment. So, she accepted a job there, starting as a part-time cashier earning $5.50 an hour (a little more than California’s minimum wage of $4.25). She was certain if she kept focused and worked hard, she could work her way up what she thought of as the Walmart “ladder.”

Dukes liked what she saw at Walmart. She felt that the company reflected her Christian values. The store’s founder, Sam Walton, known to his employees as Mr. Sam, had died two years before Dukes’s first day on the job in 1994, but his Bible-based corporate messages were still drilled into Walmart workers: this was a company that was pro-family and built on Christian principles of community, looking out for others, and taking care of customers. These were Dukes’s principles, too. And in her early years on the job, Dukes quickly moved up through the Walmart ranks. By her fifth month, she had been promoted to a full-time cashier. By her ninth month, she had received a merit raise because of her excellent customer service. By 1997, she had become a customer-services manager, which despite its name was an hourly non-management position that still didn’t offer her access to benefits.

Dukes, who kept her customers happy and was well liked by her co-workers, pressed her supervisors to consider her for the training necessary for hourly workers to move into management roles. She heard nothing, but then saw the men working next to her getting higher pay and being chosen for the management training she had been pushing for, while she was overlooked. When she complained to her supervisors, Dukes was told, “People like you don’t get promoted.” Since Dukes was Black and her supervisor proudly described himself as “a redneck,” she assumed his comment was racially motivated. She complained again. But while she waited for a response, she was reprimanded for asking a colleague to ring up a one-cent transaction on the register to make change (a common practice). After that, she was informed she was being demoted to the position of cashier. Her efforts to speak up on her own behalf had backfired.

Initially, Dukes hesitated to challenge Walmart. As she later explained, “I was from a poor family, my education was limited, and I knew I had to support myself. I felt that I should just be grateful for the job I had and not rock the boat.” It was the demotion that persuaded Dukes to fight back. She saw herself and her family as more deeply rooted in Pittsburg, a city where Walmart had only recently opened the store where Dukes worked, than Walmart, and given her role as a community leader, she felt that the demotion was an insult “not only to her but also to the town.” Dukes’s initial legal claim, which she filed without a lawyer, alleged racial discrimination. To the extent she thought she had suffered from discrimination, Dukes assumed it was because of a racially biased culture at the store.

At the same time, a legal team made up of prominent discrimination lawyers was putting together a much larger lawsuit accusing Walmart of sex discrimination. Lawyers on the team included Stephen Tinkler, who had already successfully brought sex abuse claims against the Catholic Church, as well as sexual harassment cases against Walmart; Joe Sellers, a veteran civil rights attorney in Washington, D.C.; Brad Seligman, a founder of the public interest Impact Fund who later became a California judge; and Guy Saperstein, Seligman’s law partner. It was a high-powered group prepared to marshal the resources necessary to confront one of the biggest companies in America.

Dukes learned about the lawyers’ efforts and met with them. Up to this point, she had little idea that there was such a thing as sex discrimination. Indeed, she initially assumed that “sex discrimination” had something to do with sex, “like Bill Clinton or Anita Hill,” as she later explained. She soon discovered that not only does federal law prohibit treating women differently from men but also that her experience at Walmart wasn’t at all unique. The numbers and the stories from Walmart women had already persuaded the lawyers that the company was engaging in systematic sex discrimination: they showed a remarkably consistent national pattern of favoring men over women. Even at the dawn of the twenty-first century, Walmart management had not seen the need to change its practices.

Thus, Dukes may well have experienced sex discrimination in the direct way most people would think; but what really prevented her from getting ahead was a set of unwritten rules, deliberately hidden from her view.



For Sam Walton, Walmart’s larger-than-life founder, women workers had always been part of his business strategy. A former JCPenney employee, Walton opened his first store in the forties and his first official Wal-Mart (as it was then called) store in Rogers, Arkansas, in 1962. From the outset, Walton’s business model was based on keeping his prices—and expenses—low, thereby undercutting his competitors and increasing his sales volume. In order to pull this off, Walton needed workers who were prepared to work for very low wages. In the forties and fifties, the farms of rural Arkansas were mechanizing, freeing women who had helped out on the farm to leave the home in search of income. The women of the Ozarks needed jobs, and they were happy to work for Sam Walton.

There’s no doubt that in many ways, Walton bettered the lives of his rural female employees. He gave them jobs they needed when few other opportunities were available—and the women enjoyed the work of serving their friends and neighbors at the store. They also identified with the distinctive company culture Walton had created, a culture reinforced by daily meetings, promotional videos, and a concept Walton called “servant leadership,” which echoed Christian notions of service. At the time Walton started out in business, minimum wage rules, which had first passed in the New Deal era, did not apply to retail clerks, and sex discrimination laws did not exist. Walton saw his women employees as doing what women had always done: welcoming their neighbors, making the stores attractive places to visit, emphasizing the stores’ community ties. Walton thought of management, on the other hand, as “the exclusive province of men”; he explained that the retailers of the era did not believe that women were suitable for anything but “clerk jobs.” The managers had the tough jobs, critical to a low-cost operation. They had to do whatever needed to be done. That meant filling in when other employees were unavailable, making the hours long and unpredictable. And it could mean doing everything from unloading trucks to mopping floors. Walton didn’t think women could do either the literal or the metaphorical heavy lifting. At the time Wal-Mart began, managers were overwhelmingly male in most stores. Indeed, the want ads of the era separated “help wanted male” from “help wanted female,” and managerial positions overall were much more likely to be listed in the male column.

As Walmart expanded its stores across the country, low-rung female workers remained essential to Walton’s low-cost business model. Although Walmart also cut costs, creating more efficient supply chains, at the bedrock of Walton’s success was always his ability to design workplaces that kept labor costs to a minimum. He liked to brag, “We’re going to be successful, but the basis is a very low-wage, low-benefit model of employment.”

Walton sought to grow his Ozarks-based operation in an era during which the federal government had expanded labor protections and, seemingly even worse from Walmart’s perspective, expanded them to women. Congress passed the Equal Pay Act in 1963, the same year that John F. Kennedy’s administration delivered on a campaign promise to women to finally push through legislation that extended the minimum wage to retail employees at large companies, effectively doubling the wage for (majority female) clerks. Walton evaded the new law by dividing his stores into different companies, keeping each under the $1 million in sales that would subject the company to the wage and hour requirements. The Labor Department ultimately prevailed in an action against Walton in the seventies, obtaining a ruling that subjected the entire operation to federal labor regulations. After that, he resorted to subterfuge: to find a way to pay his employees less than the law required and keep out the regulators and the unions that would make the practices visible.

By the time Dukes went to work for Walmart in the nineties, the retail empire had perfected the methods necessary to keep wages low and, moreover, export a pre–New Deal system of labor relations to the rest of the country. Its store managers and assistant managers—who held the positions to which Dukes aspired—were the “shock troops” in this system, according to labor historian Nelson Lichtenstein. Walmart had engineered low-price products through top-down supply chain management micromanaged from the corporate headquarters in Bentonville, Arkansas. It had pioneered the use of bar codes as part of its data-driven supply system. It also carefully planned its store expansions to minimize the costs of delivery from its supply centers, and it so relentlessly monitored the relationship between its warehouses and its stores that it dictated uniform national temperatures in company refrigerators. In contrast, it produced a national low-wage system by giving its managers unbridled discretion with respect to personnel decisions—and only personnel decisions.

Walmart decentralized personnel matters—and still produced uniformly low labor costs—by building the right incentives into its compensation system. Around the time of the Dukes litigation, the base pay for a Walmart manager was about $60,000 a year, but according to another lawsuit, managers could triple that amount in bonuses if they “hit their numbers.” The managers “are relentlessly and mercilessly graded on their capacity to hold labor costs below a fixed ratio of the sales generated by their store in any given week,” Nelson Lichtenstein explained. Supervisors who succeeded in keeping down such costs received higher compensation, no questions asked. Should their labor costs rise beyond the limits set by the Walmart’s home office computers in Bentonville, Arkansas, “the hours worked by associates are slashed, wages are then frozen, and the regional vice president tells the store manager to relinquish his keys and find another job.” Even in periods in which Walmart did well, 10 to 15 percent of store managers were demoted each year.

Successful managers, in turn, were routinely moved to new stores, often on short notice and hundreds of miles away. As Walmart expanded nationally, it required its management candidates to agree in writing to accept moves as a condition of admittance to the training program; but Walton conceded in his 1992 autobiography that the practice discouraged women from applying and he confessed that he had “seen the light on the opportunities we missed out on with women.” Still, the Supreme Court’s opinion in Dukes, written in 2011 by Justice Antonin Scalia, described the willingness to move as a condition of admission to the company’s management training program. While the company eventually dropped it as a company-wide requirement, some managers continued to ask management trainees for such agreements, formally or informally. By moving successful managers to new stores, Walmart created a system for controlling labor practices in all the stores, without the need to dictate the practices from Bentonville.

The store managers’ and assistant managers’ roles were also critical to Walmart’s operation because they kept labor costs low by minimizing personnel. Dukes thought of Walmart as offering a career ladder, but in fact Walmart had fewer managerial positions than did other stores, and the managers oversaw a huge hourly worker force. This meant there were relatively few opportunities for advancement. Instead, Walmart used its salaried supervisors, who did not have to be paid overtime, to compensate for the company’s chronic understaffing. Assistant managers reportedly worked “a minimum of forty-eight hours a week, but more likely fifty-five and sixty, eating on the fly and never quite sure when they’ll leave for the evening.” And that doesn’t include the Christmas season, when the pressures ratcheted up even more.

Within this system, hourly workers like Betty Dukes not only didn’t get the promotions they deserved; they often didn’t receive the compensation to which they were entitled under federal law for the work they had performed. Some managers, trying to reconcile chronic understaffing with Walmart’s policy against ever paying overtime, pressured workers to clock out and then go back to work or to continue working through their breaks or lunch hour. As the New York Times reported, the company’s “intense focus on cost cutting had created an unofficial policy that encouraged managers to request or require off-the-clock work and avoid paying overtime.” Less scrupulous managers simply “adjusted” the time cards of workers who reported more than forty hours in a week, unilaterally adding rest breaks or increasing meal periods. This is also why most workers, like Dukes, start part-time; part-time workers enjoy fewer legally mandated protections. Walmart, in turn, accepted notoriously high turnover rates—about double that of competitor Costco—as the norm. Walmart just replaced the employees who left with new workers it could pay less. Workers who stepped out of line in any way, including by complaining about their pay or working conditions, often had their hours cut or, like Dukes, were accused of wrongdoing and demoted, if not fired. While these abuses were not targeted at women, they contributed to the concentration of women in the lowest-paid Walmart positions, partly because women had fewer alternatives in the job market than did men, and partly because they were more willing than men to take the part-time jobs Walmart offered, given their customary family responsibilities. Meanwhile, Walmart’s loyal female employees often made so little that they had to rely on food stamps to get by. Out of the goodness of their hearts, Walmart stores have even held canned food drives—for their own employees.

A lightbulb went on for us when we realized that the managerial system Dukes challenged as discriminatory worked, from start to finish, to facilitate circumvention of the labor laws and shortchange Walmart workers without anyone in Bentonville being held accountable. In 2018, a report titled “Grand Theft Paycheck,” showed that Walmart was in fact the number one company in the country for the fines and settlements it had paid out for wage theft (wage and hour violations). Walmart wasn’t only looking for managers who were the best of its hourly employees; it was also apparently looking for managers who would do anything to lower their sales costs, regardless of the law or the impact on the employees under them.

This certainly would explain why Walmart didn’t post its managerial openings for Dukes to see and why Walmart never considered Betty Dukes to be management material. When Dukes was told, “People like you don’t become managers,” this was an entirely accurate statement. Betty Dukes would never have been chosen as a manager, even if Walmart did not intentionally discriminate against women, because she had the wrong qualities. Her most admirable qualities—her devotion to her customers, concern for others, and identification with her community—were traits that would have suggested to the higher-ups that she cared about something more than her paycheck or the bottom line of cutting costs; that she might not be willing to do whatever it took to produce the results Walmart valued. These we believe were among the unwritten rules, the invisible qualifications that Dukes never knew about or understood: that she just might not be ruthless enough to compete in a high-stakes bonus system.



When Dukes started at Walmart, she had fully bought into Mr. Sam’s credo of “servant leadership.” Now that she had the lawyers on her side, she started to see how what was happening to her at Walmart fit into a pattern. With Dukes’s help, the lawyers began to build a careful case against Walmart. To prepare their fight against Walmart, the lawyers reviewed 1.3 million documents and interviewed hundreds of women across the country. They were stunned by what they found. Women at Walmart made up about 65 percent of the hourly sales employees, yet they constituted only 33 percent of the supervisory ranks at Walmart, and only 14 percent of the store managers. By contrast, in the retail industry as a whole at the time of the suit, women constituted on average a full 50 percent of the supervisory ranks. The lawyers decided to move forward with a class action, which would allow them to name one or two Walmart employees as representatives of a larger group of women claiming discrimination. The lawyers just had to decide who would be the person named in the legal documents to lead the case.

As the lawyers sifted through the stories of the women, they tried to evaluate leadership—who had a compelling story and who would be committed to changing the company structure, rather than settle for a quick payout. The lawyers chose Dukes as one of the named plaintiffs in their nationwide class action suit because she was “an everywoman kind of figure.” Her motives for bringing the case would be hard to question: “She spoke with a passion that was infectious. She was devoted to the women at the company, was devoted to other workers, and was well regarded by other workers.” She was willing to speak not just for herself, but for all the women who had been mistreated by Walmart. With 1.6 million plaintiffs in the class, it was the largest employment discrimination class action suit in U.S. history, alleging that Walmart discriminated against women in pay and in denial of promotional opportunities, and retaliated against women who complained.

The lawsuit began in June 2001 in the U.S. District Court in San Francisco. At a press conference given the day the suit was filed in court, Dukes spoke to reporters directly, saying: “There’s a great divide between the women and the men at Wal-Mart.… [T]oday I’m speaking out and I hope the women in my store and everywhere else will have the courage and no longer accept the treatment that we’ve been subjected to.”

[image: Image]

The case Dukes and her lawyers presented in court rested in large part on the statistical picture they developed. First, they showed that women made less money. On average, full-time female hourly employees earned $1,150 less per year than their male counterparts. The big differences, though, came in the supervisory ranks, where—even when they moved up the ranks—female store managers earned an average of $16,400 less than men. Women made up roughly two-thirds of the hourly workers at Walmart, the lowest paid group in the store. Yet only one-third of the managers were women, and these women tended to be concentrated in lower-level and lower-paying positions than the men. Second, the plaintiffs, current and former female Walmart employees from stores across the country, also claimed that the company systematically discriminated against women when awarding promotions. They maintained that Walmart had a “uniform ‘corporate culture’ ” in which managers’ biases against women ran rampant.

The plaintiffs presented numerous stories to support their claims. A woman who filed one of the earliest charges was a cashier in a Texas Walmart store. She learned that the man who worked next to her had gotten a pay raise, a substantial one. When she complained to the store manager, the manager told her that the male cashier “had a family to raise.” She responded that she was a single working mom and she also had a family to raise. The manager told her to “draw up a budget of what you need.” When she did that, she received about a quarter of the pay raise the male cashier had received. When she raised the issue again, the manager told her, “You’re lucky you have a job.” Another manager told a female employee in South Carolina that men would always be paid more than women because “God made Adam first.” Yet another manager explained, “Men need to be paid more than women because they have families to support.” Other managers simply said, “Retail is for housewives who just need to earn extra money.” According to a Utah store manager, supervisory positions were “tough,” and may not be “appropriate” for a woman. A store manager in Texas stated that women have to be “bitches” to survive in Walmart management. “Women will never make as much money as men,” insisted a South Carolina department head.

The lawyers found evidence that Walmart had been aware of the gender imbalance in promotions for years but remained “singularly uninterested in why so few women are promoted or whether its pay practices disadvantage its female employees.” Indeed, Walmart had created a task force that documented the gender disparities and then disbanded the group when it didn’t like the results. In short, the lawyers presented a classic case of unequal treatment, showing statistical differences in the treatment of men and women, and included enough biased statements to support their claim that the disparities resulted from arbitrary rejection of otherwise qualified women. In addition, they had evidence that Walmart knew about these inequities and did nothing to change them.



Walmart’s transformation from a small regional operation to a national behemoth occurred largely in the eighties. Lichtenstein, who has written extensively about Walmart, concludes that its growth during this period “was nurtured by the Reaganite transformation of the business environment that relieved labor-intensive employers of hundreds of billions of dollars in annual labor costs.” As Walmart continued to expand, its labor suppression model set the norm for other companies. It turned the kind of low-wage, bottom-rung, woman-powered business model it had pioneered in Arkansas into an American norm. That effort required political lobbying that froze the minimum wage at the level of the mid-sixties, effectively reducing its value in inflation-adjusted dollars. It meant using business clout to gut wage and hour enforcement. By 2018, 303 of the Fortune 500 companies had been found to have committed wage theft—that is, they paid their employees less than the actual amount to which they were legally entitled. And while wage theft impacts workers broadly, it disproportionately affects low-wage workers, many of whom already are struggling to make ends meet. Wage theft also disproportionately impacts women, people of color, and immigrant workers because they are more likely than other workers to be in low-wage jobs. Finally, these stolen wages hurt local economies and tax revenue. And, although women made up less than half the labor force, they still accounted for almost 70 percent of low-wage jobs that paid under $10 per hour in America. Meanwhile, most women who started in low-level positions were stuck there without opportunities for advancement.

The one force that might have been powerful enough to have defeated Walton’s remaking of the retail marketplace was unionization, but that, too, fell victim to the forces creating a winner-take-all economy. In the middle of the twentieth century, unionization had allowed individual employees to band together, giving more power to workers to negotiate for better working conditions. Mr. Sam hated unions, and he liked to complain that he didn’t need someone to “tell me how to take care of my people.” John Tate, the lawyer who headed Walmart’s union-busting efforts, declared in 2004: “Labor unions are nothing but blood-sucking parasites living off the productive labor of people who work for a living.” These executives equated unions with government interference in their company and their community.

This position is not surprising. Of course, Walmart discouraged unions. Union representatives would insist that Walmart obey the law, pay legally mandated overtime, and equalize men and women’s pay and promotion opportunities. Unionization would also limit Walmart’s ability to undercut its competitors who pay fairer wages—or to discriminate against women and minorities. Studies show that the gender wage gap is lowest in unionized workplaces. Union membership increases the wages of both men and women compared to nonunion workers, but the bonus is larger for women, especially for minority women. Unionized women are more likely to get paid leave and have stronger employment protections against sex discrimination and harassment. If an employer is exploiting workers, the union can bring an action, which gives workers an enforcement mechanism. Unions also increase transparency, encouraging wage standardization so that the workers performing the same jobs receive the same pay, and they create grievance procedures that allow union representatives to police any violations of the labor and anti-discrimination laws. In addition, unions give workers the power to speak up. “Hidden” practices like wage theft that disproportionately affect women more than men—and minority and immigrant women most of all—are much harder to pull off in a more transparent, unionized workplace. Declines in union membership are correlated with increasing income inequality.

Fighting unionization, which had never taken hold in Arkansas, was a large part of Walmart’s business model. To date, it has proved to be an unequal fight. Walton fought unions and labor regulation in his stores throughout the 1960s and ’70s, but it wasn’t until the election of Ronald Reagan in 1980 that he found a kindred spirit in the Oval Office. During the Reagan era, a coalition of business leaders backed Reagan as the administration supported the business leaders’ political agenda. Together with corporate lobbying efforts and individual donors, the coalition made a successful anti-union campaign a centerpiece of the right, criticizing unions for interfering with the free market economy, driving up wages and driving down profits, and hamstringing managers. The group succeeded in enacting anti-union (euphemistically called “right to work”) laws in a number of states and in gutting labor enforcement. The Bush administration even placed one of the lawyers who represented Walmart during the Dukes litigation in charge of the Labor Department’s fair labor standards enforcement efforts in 2005. Making an all-out effort to prevent collective bargaining is simply another cost of doing business the Walmart way.

This same coalition also began a concerted campaign to stack the courts with pro-business appointees, ensuring that when complaints about labor practices came before the judicial system, employers like Walmart would not have to face accountability for their actions. Empirical studies show that the Roberts Court, starting with Chief Justice Roberts’s appointment to the Supreme Court in 2005, “is significantly more likely to favor business” than “any Court era in the last 100 years” and that the Court’s pro-business tilt has increased over time, reaching all-time highs in 2020. Moreover, law professor Elizabeth Pollman adds that it is not just that businesses have become more likely to win before the Court but also that “the Court has often expanded corporate rights while narrowing corporate liability or access to justice against corporate defendants.” The Court has produced partisan decisions that undercut unions and make it harder to bring class actions to challenge sex discrimination or the type of wage and hour violations common at Walmart and at other low-wage workplaces. The Supreme Court’s longstanding attack on workers’ rights has had a disproportionate effect on women’s position in the workplace.



Although Sam Walton was long dead by the time the Dukes litigation started, he and other like-minded executives effectively brought about the end of the post–New Deal era in corporate America. The changes not only allowed Walmart to thrive, they also undercut smaller stores that had been mainstays of small-town America and opened the door to a new generation of retailers like Amazon, which ruthlessly suppress unionization and rely on low wages. The effort to keep out unions has become so pervasive that, in almost 40 percent of union elections, employers have been charged with federal labor law violations, including coercion and firings.

Still, history-making fights like the one Betty Dukes led at Walmart, which expose the statistics on how Walmart treated women and lead to more investigations about abusive labor practices, fuel unionization efforts. In 2022, Gallup recorded the highest level of approval of labor unions—71 percent—since 1965. And the unionization victory in 2022 at an Amazon distribution center was hailed as a potential signal that it might be time to start trying to unionize Walmart workers again. Given entrenched industry and judicial opposition, however, unions have not yet been able to reverse the decline in membership, although collective responses including not only membership drives but also strikes, protests, and boycotts are an important counter to the inability to win systematic redress in the courts. In the long run, only the combination of tighter labor markets that create incentives for employers to invest more in workers and more stringent enforcement of existing worker protections can raise the status of the nation’s low-wage workforce.



Walmart led in creating a new chapter in the history of American business—where a few at the top were once again free to disproportionately benefit from the labor of the many at the bottom. It also set the stage for what would happen to Dukes’s case in the Supreme Court.

In late 2010, nine years after Dukes began the suit, the Supreme Court agreed to hear Walmart’s appeal as Wal-Mart v. Dukes. Throughout the long years of the case, Dukes had continued to work at Walmart, no longer as a customer service manager, or even as a cashier, but demoted to the role of greeter, generally considered one of the worst jobs at the store. But Dukes kept fighting because she knew she wasn’t alone.

Dukes’s fierce advocacy for her fellow female workers turned out to be in vain, at least before the Supreme Court. On June 20, 2011, the Court ruled 5–4 in Walmart’s favor, saying the 1.6 million plaintiffs did not have enough in common to constitute a “class.” The Supreme Court rejected the plaintiffs’ proposed class on the ground that it was too big to have enough common questions of law and fact. Fundamentally, the majority of the Court did not accept the argument that the statistics the plaintiffs presented, showing overwhelming gender differences, should be seen as the result of company-wide national policies.

Class actions have historically been critical in spotlighting companies that treat women badly. As in the Walmart case, statistics showing a company-wide pattern of gender disparities are often more convincing than a collection of individual cases. For example, in a 2004 case that settled during the Dukes litigation, retailer Abercrombie & Fitch agreed to pay $40 million in damages for race and sex discrimination; increase diversity in hiring, promotion, and marketing materials; and hire recruiters to improve the company’s diversity efforts. As the Abercrombie case shows, class action suits can not only address the injustices done to individual employees but also compel reform of company-wide policies that can perpetuate discriminatory practices.

Justice Antonin Scalia’s opinion in the Dukes case, however, was part of a series of ideologically driven decisions that have made such cases harder to bring. In her dissent, Justice Ruth Bader Ginsburg emphasized, “The practice of delegating to supervisors large discretion to make personnel decisions, uncontrolled by formal standards, has long been known to have the potential to produce disparate effects” for women and minorities; and prior cases, with a similar showing of the “disparate impact” of discretionary policies, had justified class treatment. She added that the factual record in the case established that Walmart had maintained a “carefully constructed… corporate culture,” through the use of “frequent meetings to reinforce the common way of thinking, regular transfers of managers between stores to ensure uniformity throughout the company, monitoring of stores ‘on a close and constant basis,’ and ‘Wal-Mart TV,’ ‘broadcas[t]… into all stores.’ ” Justice Scalia, as part of the majority’s effort to cut back on the scope of large class actions, reached the opposite conclusion. He insisted that Dukes’s lawyers had shown only a general corporate policy “of allowing discretion by local supervisors over employment matters” and concluded that “is just the opposite of a uniform employment practice that would provide the commonality needed for a class action; it is a policy against having uniform employment practices.” Thus as long as Bentonville’s fingerprints weren’t on the individual decisions, the fact that Walmart produced a remarkably uniform pattern of gender disparities throughout the country was not subject to scrutiny. And that, of course, was the seeming point of Walmart’s employee system, which entrusted its managers with almost unlimited discretion over promotions, pay, and working conditions. Managers given this unfettered autonomy, coupled with a carefully structured bonus system that incentivized wage suppression, could exploit workers without repercussions for the larger company. The Supreme Court ensured that the secrets of how this discretion was exercised would remain in the shadows.

Walmart had won. Dukes, and the 1.6 million other women who were part of the case, could not pursue their class action litigation showing that sex discrimination was built into Walmart’s national model. The ruling left open the possibility that women like Dukes could still fight Walmart in individual lawsuits, but sex discrimination suits are expensive, and it is difficult, if not impossible, for one person to challenge Walmart’s national policies. What Walmart v. Dukes did was to signal to big businesses that the Supreme Court was prepared to give them preference, while restricting the access of individuals with limited means to the courts. It also meant that Walmart did not have to pay what might have amounted to “billions of dollars in damages” or to reform the nationwide system that Dukes fought.

After the decision, the Senate Judiciary Committee invited Betty Dukes to appear. She testified that because of the Supreme Court’s ruling, many women were going to give up. “Our fight is not over,” Dukes insisted. “The Supreme Court did not rule on the merits of our case. But, there is no doubt in my mind, that the Supreme Court has made it much easier for companies like Wal-Mart to avoid accountability for their unlawful and discriminatory behavior.”

She was right: few women joined the smaller spinoff cases against regional managers, and these cases have not succeeded in challenging Walmart’s system-wide policies. Although some of the women have received confidential settlements, and new sex discrimination cases are springing up, legal action has produced no systemic changes at Walmart.

Dukes finally retired at the age of 66. She passed away a year later, in 2017. In its obituary, the New York Times lionized her as someone who had “helped draw attention to the working conditions of low-paid workers in so-called big box stores that dominate the retail landscape.” Despite the mighty forces in her path, Dukes had indeed fought. After the court case failed, she continued to advocate for workers’ rights, starting her own foundation to tell her story and to help other women and marginalized workers. Ms. magazine had named her Woman of the Year in 2004; and in 2012, the American Federation of Teachers awarded her its Women’s Rights Award.

Since Dukes’s days at the store, Walmart, spurred on by tighter labor markets and the need to attract and retain workers, has raised its entry-level wages, and the number of female managers at company stores has slowly increased. It now issues an annual Culture, Diversity, Equity and Inclusion Report. Walmart’s CEO, Doug McMillon (who assumed the position in 2014), even called for a bump in the federal minimum wage—something Walmart fought for decades. Particularly in the aftermath of the coronavirus pandemic, however, Walmart has accelerated automation and the move to online operations. Retail jobs, of the kind that Dukes worked throughout her life, are not just bad and gendered; they are also disappearing, reducing the jobs that women like Betty Dukes will be able to get in the future.



Betty Dukes’s dream of “moving up the ladder” remained unrealized in her lifetime, and yet what she wanted was what so many want from our workplaces, something that once was considered the norm for white males in the postwar economy: you get a job, you work hard, you stay loyal, you acquire work-specific skills—and in return, the employer invests in you, you’re in line for promotions, you get regular raises, you enjoy job security. The problem was that Dukes was never going to get what she wanted by following what she thought were the rules of looking out for her customers and her fellow employees. Walmart had been playing a rigged game all along, and the way to win was by showing that she could more effectively exploit those under her than other managerial candidates.

In the meantime, Walton’s selection for bottom-line–oriented managers presaged what would happen to women in management—and workers everywhere—throughout the country. The design of the culture at Walmart is one we will see time and again in this book: the use of high-stakes bonuses that pits workers against each other, keeping everyone insecure and giving management the ability to produce its bottom-line metrics. Such environments then choose for a group of men (and a few women) who reproduce stereotypically masculine traits: competitiveness, amorality, ruthlessness.

Because the managers are motivated by the high-stakes bonus pay, they are willing to work long and unpredictable hours, and they fight to thrive in a system where promotions are tied to personalized networks, with managers using taps on the shoulder to choose new candidates who have the same qualities they see in themselves—candidates who already understand the unwritten rules of the game. These high-stakes bonuses and selection practices seed a willingness to ignore the law (and ethical norms), and that in turn becomes a sought-after trait in management in these systems. Whether these techniques appear in law firms, tech, finance, or even in education, they are all sources of women’s disadvantages in our current economy.

The system endures because it pays off so handsomely for those at the top. Thanks to his ability to increase his power and impunity, Sam Walton became the richest man in America. Today, the Walton family’s collective fortune makes it the richest family in the United States, and the richest nonroyal family in the world. Walton, and the Walton family, used his riches to entrench the system he created, undermining the labor protections that had produced a much greater degree of shared prosperity in the middle of the twentieth century.


[image: Image]


What we came to realize was that the discrimination against women was the symptom. The cause was a rigged system that let a very small number of people at the top benefit. Now that we’ve seen how that system looks at the bottom of the ladder, we turn to look at the top and see if it’s any different.






CHAPTER 2 How to Rig the Game: Schaefer v. General Electric


Betty Dukes was an hourly worker at Walmart; Lorene Schaefer was the consummate professional at General Electric. Schaefer graduated from law school in 1989 in the top 10 percent of her class. Soon after that, she landed a job with a large national law firm—and gave birth to twins. Within a few years, she became part of the legal team at General Electric, joining GE Aircraft Engines as counsel in the company’s Litigation Department. Like many women with children, she chose to go “in-house,” exchanging the law-firm environment where firms charge by the hour for a corporate environment where efficiency means a more regular schedule. Once at GE, Schaefer eventually succeeded in getting the taps on the shoulder—the informal invitations to move up the corporate ladder—that had eluded Betty Dukes. She also did everything she could to remain competitive in-house; for example, even after the birth of her third child, she switched cities every few years to take advantage of new opportunities. She received superb performance reviews as part of GE’s competitive bonus system and stock options GE executives coveted as signs of their progress. Finally, she reached a position in the upper management ranks: General Counsel of GE Transportation. And then, after thirteen years of success with the company, she hit a glass ceiling: she was never promoted to the Senior Executive Band compensation rank, unlike many of the men who had served at the same levels she held, and without warning, she was pushed out of the General Counsel position she had worked so hard to attain.

In the last chapter, we saw how Sam Walton’s Walmart business model was forged in a post–World War II era. During this time of relative stability for the American economy, women entering the workforce had fairly low expectations for how far they would be able to advance. This was a cultural norm that Walton was able to exploit by offering his female employees low wages, then nickel-and-diming them using wage theft practices.

GE in the 1990s, in contrast, was an exciting place for an ambitious woman. Although women’s roles at GE had once been limited to the secretarial pool, when Schaefer came on board at the company, there were women lawyers and executives, starting in entry-level positions and working their way up into the management ranks. Under CEO Jack Welch’s leadership, the company was routinely rated as one of the most admired and successful in the United States, if not in the world. Schaefer had joined the company believing it offered immediate responsibility and opportunities for promotion. In fact, though, the management system that GE put in place could have been modeled on Sam Walton’s—a system that used high-stakes bonuses and executive insecurity to implement hidden objectives. These hidden objectives were simple but pernicious: make the powerful look good by hitting the right earnings numbers and make everyone else feel insecure. By the time Schaefer was pushed out in 2007, GE had become a competitive WTA workplace with results for women executives not so different from the negative consequences women had experienced trying to crack the managerial code at Walmart.



Jack Welch, GE’s legendary CEO, began his career in business during the 1960s, a time when revolution was in the air and when women’s expectations for their own employment were starting to change. From his earliest days at General Electric, Welch sought to shake things up. The son of Irish Catholic working-class parents in Massachusetts, he went to the University of Massachusetts, a land-grant public university, just as the college dream was becoming more accessible for working-class families in the United States. He did well and went on to the University of Illinois, where he got a PhD in chemical engineering in 1960. That same year, he joined GE as a junior chemical engineer. That first job almost became his last at GE. A year after he arrived, feeling “underpaid and undervalued,” he threatened to quit. His main objection was that he was getting only a standard bonus when he felt he deserved more. But that wasn’t how GE operated during that time.

In mid-century America, GE management, like most of corporate America, believed that individual monetary incentives undermined teamwork. Instead, CEOs prioritized steady growth that benefited shareholders, managers, and employees alike. Welch, disgruntled about the size of his bonus in this system that cared about building a company rather than individual advancement, was on the verge of taking another job when a supervisor talked him out of it—and tripled his raise. In 1968, Welch became the vice president and head of GE’s plastics division, a major role—plastics were hot in the sixties. By 1971, he had been appointed vice president of GE’s metallurgical and chemical divisions, as well. Major companies offered career ladders for the talented, and Welch climbed each rung as he reached it: senior vice president, vice chairman, and eventually, chairman and CEO. By 1981, Welch was the company’s youngest CEO in history, at the age of 46.

Welch assumed the helm at GE amid the worst recession since the Great Depression. The United States, which emerged from World War II as the world’s dominant industrial power, now faced increasing competition from abroad, and the Federal Reserve Board’s efforts to fight the stagflation of the 1970s had sent the country into a deep economic nosedive. Reg Jones, GE’s CEO, knew that GE was in trouble, and he picked Welch as his successor to shake things up.

The early 1980s were a significant time in the history of American corporate management. A group of academics and ambitious corporate executives like Welch bristled at what they saw as the bloated, inefficient, and insular bureaucracies around them. They were ready for new ideas that would disrupt corporate America’s status quo and open the door to an energetic and talented new generation. What took place was an unprecedented shift in corporate values—a shift crucial to grasping why women are still sidelined in our present-day workplaces. To understand what happened, we need to go back to GE’s heyday.

In the era following World War II, corporate executives fit a certain mold: white males who believed that as long as they were loyal to the company, the company would be loyal to them. GE was a major player in this world. Founded by Thomas Edison in 1889, GE dominated the market for heavy electrical equipment, but its prestige came from having some of the best research labs in the world. The GE of this era prized collaboration. A young man was taught, “To get ahead, he must co-operate with the others—but co-operate better than they do.” GE considered the “acid test” for true cooperation to be loyalty—reciprocal loyalty between superiors and subordinates. The best of GE executives rose through the ranks and did not seek better opportunities elsewhere. GE, in turn, rewarded loyalty; competent employees enjoyed regular wage increases and lifelong tenure.

GE’s attitudes in this era were typical of corporate America. The men (and they were all men outside of the secretarial pool, and they were predominantly white) who rose through the corporate ranks often joined a management training program shortly after they graduated from college, and they proved their worth over the course of a lifetime with the same company. These executives “belonged” to companies they saw as giving meaning to their lives; they came to think of themselves as “an IBM man, a Corning Glass man, or a Sears man.” They had been shaped by the Great Depression and World War II to look out for one another. They even looked alike, as the overwhelmingly white male executive corps donned their gray flannel suits, white shirts, and skinny ties, and trudged off to work. Fitting in involved buzz cuts and a home in the right suburb, with overlapping hobbies: golf, tennis, bowling, fishing, or hunting, depending on the region. Not only were these men trained to work together on the job, but they also had the same interests, which created camaraderie and the ability to do business both inside the office and outside, on the golf course.

In his book The New Industrial State, written in 1967, the twentieth-century economist John Kenneth Galbraith praised this “technocratic” system for its scientific management that valued expertise and saw the best decisions as emerging from consultation and collaboration. The goal was to forge a single group personality greater than the sum of its parts. Galbraith observed that, in corporate America generally, individuals were expected to live up to a high level of personal honesty, and they benefited as part of a group, rather than as individuals competing against each other for promotions or bonuses. Pay levels did not vary with firm profits, and the CEO’s income, which was not that much higher than that of other senior management officials, paled in comparison with the compensation levels of CEOs today. In the 1950s and ’60s, the ratio of CEO to worker pay was about 20 to 1. (Today it’s a mind-blowing 399 to 1.) Bonuses back then were equally modest. Instead, the executives of the era gained status through their identification with the firm, and they saw their individual opportunities for advancement as intrinsically linked to the company’s prominence. Modern management theorists argue that this holistic concept of loyalty to the institution provides a better motivator than monetary rewards, and makes it easier to coordinate management efforts than more competitive management systems. High marginal income tax rates also supported this system; after all, what was the point of earning vastly more than everyone else if the government was going to take most of it in taxes?

Critics, on the other hand, lampooned the omnipresent “organization man,” and they faulted him for his obsession with “fitting in” and his failure to take risks that might endanger his sinecure or the company’s fortunes. The mid-century journalist William Whyte was one of these critics. In 1956, he published a book of interviews with CEOs of some of the biggest companies of his time. In The Organization Man, he argued that without outsized compensation, getting to the top just wasn’t worth it: “Why knock yourself out” he asked, when the “extra salary won’t bring home much more actual pay?” Whyte marveled at how the college graduate of the times would take a job at a company like GE over a competitive sales job at a smaller firm that promised twice as much. The men whom Whyte scorned viewed their relationship with their companies “to be for keeps.” They knew their bosses were looking for a “practical, team-player fellow” with “human understanding,” rather than creativity and brilliance. Whyte detested this world, which placed so much emphasis on community over individualism and careful testing of initiatives over risk-taking. He disliked that the average 1950s executive preferred the “good, equable life” over working too hard. He suggested that values like security, loyalty, and reciprocity only produced laziness. The solution, he believed, was to place more emphasis on wealth, innovation, and personal ambition.

Galbraith and Whyte disagreed about what part of this corporate system constituted virtue and what part presented weakness, but they largely agreed that the white male executive of the postwar era was defined by his sense of community, collaboration, and conscientiousness. Reading Galbraith and Whyte today, it’s hard not to be struck by their descriptions of the company man’s traits, which sound remarkably similar to those used to define traditionally “feminine” qualities. After all, today it is women who are supposed to be the ones who prize cooperation over competition, concern for colleagues over greed, and virtue and integrity over personal advancement.

Jack Welch was firmly in the Whyte/reformer camp. Once Welch became CEO, he set out to remake GE, getting rid of not only the bureaucracy and the inefficiency but also many of the employees. As he explained in his autobiography, business is a competition that allows for no illusions or sentimentality. Winning the competition “had, both morally and practically, to come first.” Indeed, during his first few years as CEO, Welch eliminated 100,000 of GE’s 384,000 jobs, earning him the sobriquet Neutron Jack, “the guy who eliminat[ed] the people but left the buildings standing.” He brushed off criticism about his ruthlessness in closing plants and laying off workers, later writing that “I’ve never seen a business ruined because it reduced its costs too much, too fast.” The days of corporate loyalty to workers were gone.

Welch also remade the terms of executive compensation. In the new system, top executive pay increasingly took the form of stock options, while share-price increases would enrich both shareholders and the top executives holding these options—often at the expense of other corporate stakeholders, such as line workers or customers. With this shift, the CEO’s principal objective changed from long-term corporate growth to short-term maximization of share price. Selling off or dismantling a plant with high costs could immediately boost earnings—even if that plant had the potential to be a profit center down the road. The same went for cutting basic research and development—investments that paid off only in the long term. Welch accordingly cut such expenditures as aggressively as he closed plants and laid off employees, and he personally reaped the benefits. GE no longer ran innovative plastics labs unless they contributed immediately to the bottom line.

Welch mastered the new system. Over the course of his tenure at GE, Welch’s annual income rose from $4 million to $16 million. By 1999, Welch’s unexercised stock options—the more lucrative component of his pay—were valued at more than $260 million. During the eighteen-year bull market that characterized most of Welch’s tenure, GE’s revenue grew 385 percent, while the company’s stock value rose 4,000 percent. Welch had figured out a way to beat earning expectations every quarter. Even if it was only by a penny or two, he went on to do this virtually every reporting period over his two-decade tenure. In the process, Welch helped to usher in one of the most significant transformations in corporate American history. The CEO focus shifted, with almost laser-like intensity, from safe, long-term planning to whatever produced a short-term increase in share price.

The Welch playbook required a management team that could implement a system benefiting the few at the top at the expense of everyone else. Shutting plants, closing plastics labs, and laying off long-time employees can be painful. Welch needed subordinates who shared his vision of winning, a group of “new boys” who could be promoted to outflank the “old boys” of the GE technocracy. To do this, he created a new management-evaluation system. Dubbed “rank and yank” (a term Welch hated), the system involved regular performance evaluations that ranked employees on a forced curve. Welch handsomely rewarded those at the top while identifying a bottom group at risk of dismissal. The favored group, perhaps 20 percent, would receive outsized bonuses and be groomed for promotion. As CEO, he increased the number of employees receiving stock options from 500 to 15,000 (5 percent of GE’s total workforce). “What a kick,” Welch wrote, describing his enjoyment at getting a weekly printout of the names of the employees getting the performance-based options. No more standard bonuses for teams who worked together and “collaborated better than others.”

The bottom group, perhaps 10 percent of the company, would be told their performance was inadequate and that they would be let go if their performance did not improve. Many left—or were fired—after receiving such evaluations. Every year, Welch reevaluated the remaining employees against each other, identifying a new group of stars and a new bottom 10 percent. These changes—the increases in executive compensation tied to quarterly earnings and the adoption of more competitive evaluation systems—worked together to change the nature of executive advancement at GE.

With large bonuses for the select winners, Welch believed he could produce any results management sought to emphasize, whether defined in terms of subjective evaluations like “teamwork” or reductionist ones tied to easily measured factors such as sales, unit profitability, or quarterly earnings. In implementing this new system, Welch became the darling of corporate reformers seeking to update an outmoded system. Economists and business school professors, starting with economist Milton Friedman in the sixties, had been pushing corporate America to focus more on the bottom line that benefited shareholders and less on such frivolous matters as saving the environment. Welch’s new system spread throughout corporate America. It wasn’t just about firing people; it was also about plant closings, the wholesale elimination of divisions, and the sale of businesses: “By not hesitating to get rid of slower performing operations, Mr. Welch engaged in what the economic philosopher Joseph Schumpeter called capitalism’s ‘creative destruction.’ ” Jeff Skilling at Enron—a company that crashed and burned, with Skilling going to jail for fraud—was the foremost among Welch’s disciples, but at one time, more than half of all publicly traded companies adopted rank-and-yank style systems. Welch’s way of doing business became the way for many other companies.

So, what did all this mean for women? By the time Lorene Schaefer, the ambitious young lawyer, came to work for Welch in the 1990s, the last decade of his tenure, the technocratic ideal—which rested on the notion that the organization is more than the sum of its parts, and its strength lay in its ability to weave disparate types of expertise into group-based decision-making—was gone. So, too, was the ethos that those inside looked out for their own, and the conviction that corporate interests lined up with societal interests. It had been replaced by what some call “meritocracy” or “hyper-competition.” We think it can better be understood as “masculinity contest cultures”—or perhaps more accurately, a kind of ruthless tournament culture like the one depicted on the TV show Game of Thrones. In this new world, women were welcome to enter the game. Some, like Schaefer, appeared to prosper. But the closer they got to the top, the more likely they were to encounter stabs in the back they had not anticipated. In the new order, professional competence became less important than the right alliances.

This is exactly what happened to Schaefer. In 2005, after steadily moving up the corporate ladder, Schaefer made the most important move of her corporate career: leaving Atlanta to become the general counsel for GE Transportation in Erie, Pennsylvania. Another woman, Charlotte Begley, the CEO of GE Transportation, had recruited her for the position, but Begley soon left and a new CEO, John Dineen, replaced her.

Dineen decided to hire his own general counsel (GC). Despite her consistent track record of success and a recent “commercial excellence award” from the company, Schaefer learned that she was being demoted to a smaller role.

Schaefer learned about her demotion from Greg Capito, the Senior Human Resources Manager for GE Transportation. Capito told her that a committee of seven men including Dineen had already met and decided her fate. The only reason Capito gave Schaefer for her demotion was that Dineen wanted to replace her with a “big time GC.” Capito acknowledged that “this [demotion] probably came as a surprise.”

After the demotion, Schaefer decided to leave GE, but she was too good a lawyer to slink away. Her research indicated she was not the only woman GE had treated badly. In the Welch era, there had been no women in the company’s top thirty-one corporate officer positions. Welch’s successor, Jeffrey Immelt, did somewhat better during his first year, but Schaefer found that women had made no further gains in upper management from 2002 to 2007. She also discovered that GE had six other divisional general counsels in positions comparable to hers: five men and one woman. Company policy indicated that GCs should be appointed at the senior executive band level, a prominent rung in GE’s executive classification system and one that typically came with higher pay and better opportunities for advancement than Schaefer’s classification. All five of the men, but neither Schaefer nor the other woman, were members of the senior executive band. Even worse, all five of the men were paid more than the two women.

Schaefer hired her own lawyers, and in 2007, she filed a $500 million class action lawsuit on behalf of “a class of more than 1000 similarly situated women at GE, alleging that GE has engaged in systematic, company-wide discriminatory treatment of its female Executive Band employees and female attorneys.” Unlike Betty Dukes at Walmart, Schaefer wasn’t certain that other women would sign on. In an interview with the New York Times, she commented, “The women at GE are scared to death, so this is the loneliest thing I’ve ever done.” Schaefer’s complaint stated that she had “hit the glass ceiling that so many GE women face.” After her lawsuit withstood the company’s initial efforts to dismiss it, GE settled. Schaefer expressed pride at the time at the outcome of the suit, saying that the “results of the settlement will benefit women at the company.” In a joint statement, the company thanked her for her “valuable services and dedicated professionalism” during her employment with GE and affirmed its commitment to promoting women in its executive ranks. Like most such settlements, however, this one swore Schaefer to secrecy about the details and left the GE executives involved in the case free to pursue their careers without accountability for their actions.

Why did Dineen demote Schaefer? The nondisclosure agreement was designed to make sure we don’t find out, but here’s our best guess. CEOs like Dineen ordinarily value GCs who are competent and efficient, and who have the judgment to resolve disputes before they get out of hand and the experience to anticipate complications. They act as experts who steer the CEO in the right legal direction, and they advise against decisions that could result in a lawsuit. Given the promotions and bonuses Schaefer received at GE, and the awards she received for her leadership of the legal team, she seemed to possess these traits in abundance. So, what was Dineen looking for?

The clue in the complaint is that Dineen wanted a “big time GC.” We talked to GE experts who suggested we consider what was going on in the company during that time. During the same year Schaefer was demoted, 2007, the first of the Securities and Exchange Commission (SEC) investigations into Welch-era accounting fraud were in full swing. An important Welch move had been the expansion of GE Capital, an opaque, highly leveraged hedge fund that, at its height, produced almost 60 percent of GE’s profits. GE Capital was routinely the most profitable part of the Welch empire, and if Welch had trouble meeting earnings forecasts, he “could always tweak the earnings by turning to GE Capital” to engineer the right numbers. As one CNN reporter explained, GE Capital “pours wealth into the corporate coffers by doing just about everything you can do with money except print it.”

An important target of the SEC inquiries involved GE Transportation’s locomotive deals. GE Capital had arranged the financing, falsely representing the timing of the transactions to game the quarterly earnings reports that had been so important to GE’s success, by “report[ing] end-of-year sales of locomotives that had not yet occurred in order to accelerate more than $370 million in revenue.” According to New York Times business reporter David Gelles, who wrote a book about Jack Welch entitled The Man Who Broke Capitalism, “rather than actually selling the trains to railroad operators, GE had entrusted them to other financial institutions.” The result boosted GE’s quarterly earnings report. Wall Street rewards such reports (and higher stock prices lead to more valuable executive stock options) even though a company loses money on the arrangements that accelerate the earnings reports—but such maneuvers constitute securities fraud. The subsequent SEC investigation went on for four years, from 2005 to 2009, with GE spending $200 million to fight it, and ultimately paying a relatively minor $50 million penalty.

Neither Dineen nor Schaefer had been in the division when the misdeeds occurred, but GE Transportation had been a major player in the scam, and Dineen undoubtedly had reason to fear he would lose key employees. GE Transportation made railroad (RR) equipment and was part of a small, insular market; there were only a handful of buyers and sellers in the entire country, a small group who all knew each other. Firing GE’s players in these markets would be the equivalent of decapitating the entire group. While executives like Dineen and Schaefer would switch jobs every couple of years, the top RR guys stayed put, as their personal connections in the industry were invaluable. GCs ordinarily oversee personal matters of this kind, and GE’s regulatory filings indicate that it had taken disciplinary actions, including firing those engaged in “intentional misconduct” as part of the locomotive scam—right around the time when Schaefer was pushed out as General Counsel. Our best guess is that what John Dineen wanted from a “big time GC” was someone who could protect the people Dineen thought critical to GE Transportation.
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