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Introduction


Family Law and Australian Muslim Women explores the new and innovative approaches that Muslim women in Australia are using to address family law issues, and examines the intersection between Islamic and secular family law. The principal concern is family law within the Australian legal context, although contemporary developments in the realm of family law elsewhere are also discussed in the context of several Muslim majority countries, including Malaysia, Morocco and Pakistan.


This book is the result of discussions with scholars, academics and Muslim women who work in the community sector. The editors first sought contributions from scholars with knowledge in specific areas of family law, and then invited each contributor to present a proposed chapter outline for consideration and discussion at a seminar. Discussions continued as the authors developed their contributions to the book, to ensure continuity throughout. This book is not intended to be a collection of chapters, but rather a collaborative exploration of family law, with Muslim women as the focus.


This book commences with a brief reference to the changes in Islamic law that have taken place in the past, leading to present-day reforms. The identification of new processes of legal pluralism and legal accommodation in the West provide the reader with insight into the multiple ways that Australian Muslim women negotiate Australian family law and Islamic law in the key areas of marriage, divorce, property settlement and inheritance. Timely and significant insights are given into the various legal, cultural and social processes that Australian Muslim women turn to when disputes in these areas arise; the interpretation and implementation of Islamic family law are often contentious.


Over the past decade, many books have been published on the subjects of Islam, particular ethnic Muslim communities or population groups, and specific aspects of Muslim life in the West. However, few have addressed the issue of how Muslim women are negotiating Western legal systems and Islamic law, or examine the dispute-resolution processes that enable such negotiations to occur. There has also been little recognition of the processes that are enabling Muslim women to carve out an identity as a specific faith community in Western secular societies, while at the same time maintaining the essence of their Muslim identity. Family Law and Australian Muslim Women is therefore unique as the first book of its kind in Australia to offer an exploration of family law practices that is based on current research.


This book was written to support international and Australian academics at both undergraduate and postgraduate levels. It will also be used as a key text for undergraduate and postgraduate courses in Islamic studies, and will be relevant for interdisciplinary courses such as law, comparative religions, sociology and gender studies. Islamic studies is a rapidly expanding academic discipline, and many of its elements are being incorporated into other academic studies, as universities and institutes of higher education increasingly adopt a multidisciplinary approach in their teaching and research programs. Family Law and Australian Muslim Women addresses key issues in an emerging field of multidisciplinary and multicultural research involving the social sciences, history, legal practice and Islamic studies. Each of the issues covered in this book contributes to enhance the main theme of the experiences of Muslim women. The authors have sought to make a contribution to the wider legal, social and academic debates on Islam that are taking place globally at this time, and anticipate that the book will add to a growing number of texts that address important and relevant issues related to Muslims living in the West.


In Chapter 1, ‘Ijtihad and Approaches to Renewal of Islamic Law Today’, Abdullah Saeed highlights the importance of ijtihad in the reform of Islamic law. Tracing the history of its use since the first generation of Muslims, Saeed describes how ijtihad, which at first played a major role in the development of Islamic law, was gradually set aside in preference for taqlid, leading to law falling out of line with concurrent developments in society. However, the mechanism of ijtihad was once again revitalised in the context of twentieth-century renewal and reform of Islamic law.


Three forms of ijtihad are described in detail in the chapter: text-based, context-based (with its emphasis on the doctrine of maslahah) and eclectic ijtihad. Saeed uses examples from contemporary fatwas to show how each approach is playing a role in the development of Islamic family law. He concludes that ijtihad does have an important role to play in the modernisation of Islamic law, as long as it is conducted within appropriate religious and methodological bounds. This will ensure that the modernisation of Islamic law, particularly in the area of family law, will continue to find acceptance among Muslims.


Saeed’s second chapter provides a summary of key aspects of Islamic family law as provided by one of the leading jurists of Islam, Ibn Rushd. Given that this book is about family law, such a summary is needed to give the reader a sense of how Muslim jurists thought about family law in the premodern period.


In Chapter 3, ‘Some Aspects of Reform in Islamic Family Law Today’, Helen McCue uses the legal and historical foundation described by Saeed to explore the legal changes that have occurred in the realm of family law in three countries: Morocco, Pakistan and Malaysia. This chapter sets the discussions of the book within the international context of the legal change affecting family relations in these three countries. These changes are placed within the ambit of global movements for gender reform in Islam, and the Islamic process of ijtihad in the interpretation of Islamic texts.


The chapter presents a brief summary of changes in the areas of marriage, divorce, polygamy and guardianship that have occurred in each country over the past few decades. McCue focuses on the role of national and regional women’s organisations in bringing about these developments; the leading work of Collectif 95 Maghreb Egalité—a regional women’s collective involving the Maghreb countries of Tunisia, Algeria and Morocco—is discussed in this context. The international impact of this regional development can be seen in the section that deals with family law developments in Malaysia.


In this chapter, McCue identifies the specific changes in family law that women—particularly in Muslim majority countries—have sought, and details the losses and gains in the struggle for reform. She identifies the various strategies used by women’s organisations in each of these countries to bring about legal reform, which include gendered interpretation of Islamic texts, human resource training in the legal and judicial sectors, and training at the community level in women’s legal and human rights.


In Chapter 4, ‘Australian Muslim Women: Skilful Legal Negotiators in a Plural Legal World’, Ghena Krayem discusses family law practices in Australia in the context of a secular legal system that is based on the common law with strong multicultural influences, including different cultural and religious norms, laws and practices. Krayem argues that at the official level a uniformity of law is assumed, while in reality there is a considerable degree of legal pluralism within Australian society, including within the Australian Muslim community.


In this chapter, Krayem outlines the way that this legal plurality operates, and identifies how Muslims in Australia interact with the official family law system. Muslim marriage in Australia is presented as one example of legal pluralism: for example, a Muslim marriage celebrant registered as a civil celebrant is able to administer the civil requirements of the marriage, including its registration, while at the same time conducting the Islamic marriage. The legal requirements of a civil and Islamic marriage are then discussed and valuable comparisons drawn.


Muslim divorce, which is at the intersection of these two sets of laws, can present problems, and Krayem notes the relative ease with which civil courts may grant a divorce compared with the difficulties faced by some Muslims—in particular women—in attempting to gain an Islamic divorce. The issue of property settlement within the civil courts in comparison with Islamic law is discussed in this chapter, as is the legal guardianship of children. Krayem concludes that Muslims need to understand and utilise the flexibility of the Australian legal system, and that the Australian legal system must move beyond assumptions and misconceptions to understand and accept the reality of legal pluralism in Australia, especially within the context of Australian Muslims.


In Chapter 5, ‘Family Dispute Resolution and Muslim Communities in Australia’, Jamila Hussain discusses the issue of family breakdown and family dispute resolution within the Muslim community in Australia. She argues that the complex nature of matrimonial disputes means that the traditional adversarial system of family law used in common-law countries (such as Australia) is not ideally suited to the resolution of these disputes. Hussain notes the recent introduction of alternative dispute-resolution processes in Australia, with secular and religious organisations using counselling, mediation and arbitration to assist couples to resolve disputes outside of the court system. In particular, she looks at the role of Family Relationship Centres, which provide information, advice and dispute-resolution services. The changes to the Family Law Act in 2006, which helped to facilitate the introduction of alternative dispute-resolution procedures, are also discussed in this chapter.


Hussain outlines Islamic principles for the resolution of family disputes, as detailed in the Qur’an and Sunnah, and discusses the various forms of dispute resolution that have been used in three Muslim-majority countries (Malaysia, Brunei Darussalam and Egypt) as specific case studies. She also considers forms of dispute resolution found in other religious traditions, such as Jewish law. In exploring the feasibility of establishing a formal system of Islamic family law mediation and arbitration in Australia, the chapter looks at the attempts made by the United Kingdom and Canada to introduce similar systems into their countries.


Hussain also notes that arbitration processes for Muslims do exist in Victoria and New South Wales, but argues that most disputes are resolved on an ad hoc basis by family or community members or by the imams that service the various ethnic communities; many Muslims are not frequenting Family Relationship Centres as there is a perception that such centres are not well versed in the needs of Muslim Australians. Chapter 5 concludes by addressing the difficulties in the area of dispute resolution for Muslim families and by suggesting some solutions that may work within Australia’s legal and sociopolitical landscape.


In Chapter 6, ‘The Dual System of Divorce and its Implications for Muslim Women in Australia’, Anisa Buckley describes the dual system of divorce that currently exists for Muslim women in Australia, and considers its implications for those women. In particular she explores the various ways that Muslim women express their agency in seeking to gain both a civil and a religious divorce, thus freeing themselves to enter into a new Muslim marriage if they wish. Using data from fifty semi-structured, in-depth interviews with Muslim women from diverse ethnic backgrounds, Buckley explores the various complexities facing Muslim women as they seek to gain a divorce in Australia.


A brief overview of the civil legal system for obtaining a divorce in Australia is provided in this chapter, followed by a detailed review of the various types of divorce allowed under Islamic family law, including talaq (initiated by the husband), khul’ (initiated by the woman) and talaq al-tafwid (stipulated in the marriage contract). Buckley highlights the various implications, identified in her research, of the dual system of divorce for Muslim women in Australia. In the case of separation prior to divorce, for example, there are markedly different requirements in the two legal systems: the Australian legal requirement is twelve months, while the Islamic requirement is three months (with certain specifications), and this discrepancy can cause a range of practical problems for women. Buckley provides details of a range of strategies undertaken by Muslim women to address these issues.


In this chapter, Buckley also notes that of the women interviewed, the majority who initiated a civil divorce were confused about how to obtain a satisfactory religious divorce. In such circumstances, Muslim women employ various bargaining strategies, principally using their mahr (dowry) to ensure that they have the most favourable outcomes both civilly and Islamically for themselves and their children.


In the final chapter, ‘Splitting Heirs—Succession between Two Worlds: Australian Law and the Sharia’, Asmi Wood explores the challenges to succession for Muslims in Australia, and examines the sharia as it applies in the Australian context. He argues that the succession rules and legal opinions that exist within different Islamic legal schools of thought, as represented within the ethnically diverse Muslim communities in Australia, make the intersection of sharia and Australian law complex, rendering a single proforma sharia will kit impractical. Presenting the argument for a sharia-compatible will, Wood first outlines Australian succession laws, which are based on the principle that testators are free and capable and can dispose of their property as they choose. He identifies that the will must be in writing, signed and witnessed in the presence of another person.


The chapter presents a summary of sharia succession law, as it was applied within the first community of Muslims in Medina, and through the Islamic expansion and the development of various Islamic schools of thought. Complex issues, such as succession for adopted or orphaned children, are also discussed, and a detailed analysis of intestacy under the sharia—which includes a discussion of the capacity of the testator to make a will and the various classes of beneficiaries—is given in this chapter. Although there are differences between the various legal schools of thought and among Muslims in Australia, Wood argues that freedom of testation under Australian law enables Muslims to formulate their wills according to the legal school they subscribe to, thus presenting another example of legal pluralism and legal accommodation between the two legal systems.




1


Ijtihad and Approaches to Renewal of Islamic Law Today: Some Reflections


Abdullah Saeed


The primary sources of Islamic law are the Qur’an and the Sunnah. The Qur’an is Islam’s most sacred religious text: for Muslims it is the literal word of God that was revealed to Prophet Muhammad in Arabic over a period of twenty-two years (610–632 CE) and passed on to his followers. Soon after Prophet Muhammad’s death, the oral revelation was preserved in written form by his companions. As the foundational text of Islam, the Qur’an is the primary source of guidance for Muslims in all aspects of life, from the legal, moral and social to the political and economic.


The Sunnah is Islam’s other primary authority and source of law. The term Sunnah literally means the ‘trodden path’, but it has come to refer to the normative behaviour of the Prophet, including his sayings and deeds, which were recorded in hadith. As only a relatively small percentage of the verses of the Qur’an contain explicit legal injunctions, the Sunnah has been used in the development of Islamic law to provide additional detail where the Qur’an is silent on specific matters of law.


In addition to the Qur’an and Sunnah, two secondary sources inform Islamic law: ijma’ and qiyas. The third source of law is ijma’ (consensus). The concept is generally understood to mean the unanimous agreement of either the fuqaha (jurists) or the entire Muslim community on a legal or theological matter. Given that such consensus is difficult to achieve, different views have evolved as to what consensus entails. Some scholars reason that ijma’ should mean the agreement of the majority of scholars, but not necessarily all of them. For others, consensus could only be achieved during the time of the companions of the Prophet, when the number of Muslims was much fewer than today. The fourth source of law is qiyas (analogy). This form of reasoning, based on the use of precedent, was often used by jurists in situations where no clear ruling could be found in the Qur’an or Sunnah to determine how a legal matter should be addressed. Although the use of qiyas was frequent in early legal thought, its role lessened somewhat in later years.


Ijtihad and Renewal1



The process of constructing law or deriving law from the primary sources of Islam is often referred to as ijtihad. Ijtihad is the mechanism by which Islamic law, as revealed in the Qur’an and the Sunnah, may be interpreted, developed and kept alive in line with the intellectual, political, economic, legal, technological and moral developments of society. The rules and instructions provided explicitly in the Qur’an and the Sunnah are limited in number, and since Muslims face new situations and problems at all times and in all places, the explicitly revealed religious law may not always be able to provide relevant answers. This determines the necessity for ijtihad, and makes it an essential item in the repertoire of instruments available for the development of Islamic law.


Ijtihad, in its broadest possible sense, is an attempt made by a Muslim scholar who is thoroughly familiar with the foundational texts of Islam, and with Islamic heritage, law and jurisprudence, to find the ‘Islamicity’ (or otherwise) of a solution to a new problem, view or idea for which an Islamic legal perspective is needed. A critical aspect of ijtihad is the scholar’s high level of familiarity with the foundational texts of Islam and Islamic jurisprudence. As is generally accepted in Islamic jurisprudence, this requires, at the minimum, expertise in the relevant fields.2


Another critical aspect is that if a rule is clearly and unambiguously stated in the primary sources of the sharia (that is, the Qur’an and authentic Sunnah), it is considered to be based on a clear text. If such a ruling exists, it cannot, under normal circumstances, be subject to the process of ijtihad. For instance, the prohibition of theft is clearly and unambiguously stated in the Qur’an, and this prohibition therefore cannot be subjected to new ijtihad. All clear fundamentals of the sharia (for example, belief in the one God, obligations such as the five daily prayers and clearly spelt-out commands and prohibitions such as those related to adultery or consumption of wine) are also excluded from the purview of ijtihad. Nor is ijtihad applicable to matters such as scientifically ascertainable facts, philosophical problems, general knowledge, common sense or knowledge of areas such as medicine, engineering, mathematics, sociology and history. In such matters, ijtihad is not needed in order to arrive at the correct facts: anyone who has skills in the field, knows the relevant facts or has access to expert advice and sources of information can obtain an answer.


The scope of ijtihad, then, is related to the rules that regulate the conduct of the Muslim when:


1    there is textual evidence in the primary sources of the sharia, but neither the meaning of the evidence nor its authenticity is certain


2    the meaning is certain but the authenticity of the textual evidence is not


3    the authenticity of the textual evidence is certain but the meaning is not, or


4    there is no textual evidence at all.


Added to ijtihad are the rules in Islamic law that are based on customs and habits, places and times.


If a rule is clearly and unambiguously specified in the Qur’an or Sunnah, the generally held view among jurists is that the rule must be observed without change or modification, irrespective of time, place or social or economic circumstances. When solutions need to be found to problems not explicitly covered by the Qur’an and Sunnah, however, ijtihad is employed. Rules thus arrived at are classified as zanni (probable) and, by implication, possibly faulty, as they do not possess the infallibility of the primary sources of sharia. Ijtihad thus represents a dynamic element within the Islamic legal system.


The Historical Experience


Ijtihad began as a flexible institution among the first generation of Muslims. The most creative period of the development of fiqh (Islamic jurisprudence) through active ijtihad occurred during the first four centuries of Islam, after which this creative process progressively stagnated. Law gradually became more rigid, with the maturing of the sharia sciences (including hadith, exegesis, law, theology, history and usul al-fiqh).


The lack of formalism in the first century of Islam gave way to a more systematic and formal approach to law and its construction. By the third/ninth century (AH/CE), usul al-fiqh methodology was given recognition in Islamic scholarship, due to the writings of al-Shafi’I (d. 204/820). By the end of the fifth/eleventh century, it had reached its zenith in the works of eminent scholars such as al-Juwayni (d. 478/1085) and al-Ghazali (d. 505/1111). From the sixth/twelfth century onwards, the doctrine of ‘the gate of ijtihad’s closure’ came to be accepted by many jurists: creativity was restricted to the explanation and limited interpretation of earlier jurists’ views. The emphasis on ijtihad as a creative mechanism, which had been characteristic of the formative period of fiqh, was largely replaced by taqlid (imitation), which hindered the ability of Islamic law to develop in line with other developments in society.3


In the following centuries, serious attempts to question major aspects of usul al-fiqh and methods of ijtihad were rarely made. Notable exceptions are attempts by Izz b. Abd al-Salam (d. 660/1262) and al-Shatibi (d. 790/1388) to perform ijtihad primarily from a maqasid (sharia objectives) perspective, without violating key agreed-upon principles of usul.4 The Hanbali jurist Najm al-Din al-Tufi (d. 716/1316) went beyond any other jurist and declared that maslahah (public interest), first and foremost, should determine what is Islamically acceptable and valid and what is not. Contrary to the generally accepted view, he argued that the maslahah can override even a clear text of the Qur’an or Sunnah, except in cases involving ibadat (rituals and worship).5



Renewal of Ijtihad


Over time, the practice of ijtihad degenerated, in the hands of many latter claimants to its practice, into a formalistic, legalistic and literalistic institution. However, in the eighteenth and nineteenth centuries, the Muslim world began to experience a change that came to be called ‘Islamic revivalism’. This, among other things, was a movement against the corruption of religion and the moral laxity and degeneration prevalent in Muslim society then. The revivalism of this period6 was characterised by the following: a deep concern about the social and moral degeneration of Muslim society; a call to return to original Islam and the shedding of superstitions inculcated by popular forms of religious practices; and attempts to challenge the fixity and finality of specific rulings by traditional schools of law, and to rethink the meaning of the original message via ijtihad.7


Encouraged by the push for ijtihad, what came to be known as the ‘modernist’ movement emerged within Islam in the latter part of the nineteenth century. This called for fresh attempts to revive the role of ijtihad in its original, full vigour. It called for employing ijtihad to derive relevant principles from the Qur’an and authentic Sunnah, and for formulating necessary and suitable laws for modern times.


Modernists like Fazlur Rahman criticised what they called the ‘atomistic’ approach to deriving rules from the foundational texts of Islam. They were also highly critical of the failure of traditional religious authorities (ulama) to grasp the underlying unity of the seemingly diverse rulings of the Qur’an and the Sunnah. The Qur’an, according to the modernists, occurred in the context of history and against a sociohistorical background. This was not only a response consisting of moral, religious and social pronouncements of general and universal relevance, but also an answer to specific problems that were encountered in specific historical situations. According to the modernists, any insistence on a literal reading of the rulings derived by earlier jurists from the primary sources of sharia, ignoring the social change that was so clearly occurring, was tantamount to deliberately defeating the socio-moral purposes and objectives of the initial rulings.8 Modernists, in the spirit of their call for restoration of the role of ijtihad in its full glory, also called for the following:


1    the exercise of systematic original thinking with no claim to finality


2    a distinction to be made between the sharia and fiqh, presumably to distinguish between the permanence of the sharia represented by the Qur’an and Sunnah, and the mutability of fiqh (which is essentially a product of ijtihad)


3    the avoidance of sectarianism and acceptance of the validity of various legal and theological schools


4    a reversion to the characteristic methodology (but not necessarily to the specific legal rulings or solutions to specific problems) of the classical schools.9


Ijtihad in the Late Twentieth Century and Beyond


This spirit of ijtihad, so characteristic of the modernists, continued well into the twentieth century, playing a significant role in reviving Islamic legal thought. There were times, however, when the enthusiasm of the modernists for ijtihad was not matched by an equal enthusiasm to master traditional sharia sciences. This led to the unfortunate situation where many later modernists used the slogan of ijtihad merely to sideline the traditional sharia sciences in their quest to meet the challenges posed by modernity. Even so, it must be acknowledged that the modernists played a major role in bringing the issue of ijtihad to the forefront of the debate on reform in Islamic thought, and in portraying it as an essential tool to be utilised in a flexible and creative manner to solve contemporary problems.


Included in the agenda of the modernists was a ‘democratisation’ of ijtihad, to make it more accessible to all Muslims, and a relaxation of the view, enshrined in classical Islamic jurisprudence, that the ulama (the specialists in sharia sciences) have a monopoly on matters of ijtihad. Modernists argued that a problem could not be solved only by looking at a limited number of sharia texts embodying the understanding of some early jurists, since the circumstances and conditions in which the views of such jurists were expressed had changed dramatically and were still changing.


Muslim thinkers began to realise that as the interpretation of the Qur’an and Sunnah had ramifications for broad areas of social activity, the task of ijtihad lay with specialists in the fields in question and with those ulama who possessed learning beyond the merely literalistic understanding of the foundation texts. Support for such a realisation was sought in the Qur’an. According to a possible interpretation of a Qur’anic command—‘Ask those who have knowledge if you do now know’ (16.43)—every issue needs to be referred to the specialists who have expert knowledge. Since the ulama who specialised only in understanding the foundation texts were not generally experts in the relevant areas (such as politics, sociology, psychology, banking, finance, economics or international relations), any given issue needed to be tackled jointly by the specialists. These specialists, together with experts in the sharia, would arrive at a decision that would be in conformity with the broad sharia objective of justice.


A degree of confusion remained, however, as to the most appropriate method of ijtihad. From its beginning, Muslim tradition has tolerated (and even encouraged) differences among the scholars (ulama) in matters that are not clearly and explicitly specified in the basic sources of Islam. As a consequence, a considerable diversity of opinion remained as to the most appropriate method of ijtihad.


Three forms of ijtihad appear to be common in the modern period.10 Significantly, all of them have been in vogue in one form or another throughout Islamic legal history. The terminology used to refer to these forms of ijtihad is relatively recent, although the features associated with each form have a long history. In the following section, these three forms are discussed.


Three Forms of Ijtihad


The first form, text-based ijtihad, is the method of ijtihad generally recognised in classical Islamic scholarship and still practised by many traditional scholars. It is based on the foundational texts (the Qur’an and the Sunnah) as well as ijma’ (consensus) and qiyas (analogy), and relies on usul al-fiqh (the principles of jurisprudence). For the scholar, each new problem should be seen in isolation and need not be considered an element of a whole system. When a new problem emerges, the scholar identifies relevant texts of the sharia and attempts to apply the rules of usul al-fiqh. The new problem is then linked to an earlier ruling or a text (where one exists), and a decision is made as to the extent of its Islamicity. The text could be a verse of the Qur’an, a hadith or even a view of an early authority (imam). Literal reading of texts, strict application of the rules of usul and heavy emphasis on conformity and traditionalism are the hallmarks of this method.


In the second form, eclectic ijtihad, the scholar faces a problem or issue and must decide whether it is acceptable to Islam. Often, the scholar is already convinced of the Islamicity (or otherwise) of the issue and then attempts to justify a position by selecting texts such as Qur’anic verses, hadith or views of imams that support the scholar’s preconceived position. Such a method is ad hoc and opportunistic, as it does not systematically follow principles or rules. No consideration is given to usul al-fiqh methodology, and the scholar often ignores possible textual or historical evidences to the contrary.


The third form can be referred to as context-based ijtihad. Although it existed in an undeveloped form in early Islam, context-based ijtihad is a relatively new phenomenon. This approach is distinguished by the fact a problem is understood in both its historical and modern contexts. If a problem emerges for which an Islamic answer is needed, the scholar first carefully looks at the problem, identifying its features, purpose, and function or role in contemporary society. If a similar issue or problem existed in the time of the Prophet, the scholar will examine the historical problem in exactly the same way, and will be guided by the concept of maslahah (generally translated as ‘public interest’ or ‘common good’). The scholar is less concerned with the form of the problem (historical or modern) than with the underlying objectives of the sharia in relation to the problem, such as fairness, justice and equity. A decision will then be made as to the attitude Muslims should adopt vis-à-vis the problem in today’s environment. In context-based ijtihad, the scholar is not interested in specific ijma’ formed in the early period, or in certain usul-based tools like qiyas, but mainly conducts a context analysis for both the modern and the early periods and contexts.


It is not uncommon to find the three models of ijtihad or at least aspects of each in any one community, especially if that community has a theologically, legally or culturally diverse Muslim population. The context-based ijtihad appears to be gaining ground in the quest of many Muslims to meet the challenges posed, for example, by their presence in the West. This model of ijtihad is still in a developmental phase and many of its theoretical foundations as well as procedural details are still being formalised.


For those who adopt context-based ijtihad as a key methodological tool for reforming Islamic law, the concept of maslahah is of paramount importance. It must be noted, however, that the uses of the term maslahah in usul al-fiqh and in modern context-based ijtihad appear to be somewhat different. Imam Ghazali’s description of the meaning of maslahah in usul is, admittedly, much narrower in scope than that of context-based ijtihad. In defining maslahah, Ghazali says:


 




Bringing about a benefit [manfa‘ah] and prevention of harm [mafsadah] are objectives of the al-Haq [God]. The good (salah) of the people is in the achieving of their objectives. But we mean by maslahah, protection of the Shari’ah objectives. The Shari’ah objectives required of the people are five, that is, protection of their religion, person, mind, lineage and property. Anything which protects these five is a maslahah and anything which prevents protection of these five things is a mafsadah (harm) and prevention of that [harm] is a maslahah.11





Leading authorities in usul al-fiqh, such as Shatibi or Ghazali, use maslahah in a somewhat narrow sense that does not necessarily allow for a broad concept of a ‘common good’ or ‘public interest’. The proponents of context-based ijtihad allow this broader meaning, which is understood to mean a significant benefit accruing to a segment of the community, or the significant wellbeing of the individual.


Context-Based Ijtihad at Work: Fiqh of Minorities


One fairly recent branch of fiqh, which is used in today’s environment and currently tends to be characterised by eclectic ijtihad, is fiqh al-aqalliyat (the fiqh of Muslim minorities). Fiqh al-aqalliyat centres on the idea that Muslim minorities, especially those residing in the West, need a special new legal discipline to address their unique religious needs, as their needs differ from those of Muslims residing in Muslim-majority countries.12 This fiqh attempts to address the daily problems that Muslims living in minority situations face as they attempt to apply Islamic law, values and principles in a predominantly non-Muslim context. In situations where conflicts arise between the culture and values of the host (or majority) society and Islamic jurisprudence,13 fiqh al-aqalliyat determines the least that is expected of the Muslim living in that minority context,14 often utilising concepts such as common good, the objectives or spirit of the law, convenience, common practice, necessity or prevention of harm to reach a ruling. One of the main issues that fiqh al-aqalliyat addresses is the conflict between local and Islamic law in the area of family law. Common topics include family matters, marriage, divorce, inherit–ance, wills, rights and duties of husband and wife, child custody related issues, extended families and interfaith marriages.15


Although its roots can be traced back to the juristic thinking that addressed the situation of Muslims living in non-Muslim lands from the second to the eighth centuries of Islam,16 the terminology and its recognition as a legal doctrine only date back to the 1990s.17 Two scholars have played a major role in fiqh al-aqalliyat’s development as a specific field of jurisprudence: Taha Jabir al-Alwani and Yusuf al-Qaradawi of Qatar.18 Both scholars have been influential in developing and promoting fiqh al-aqalliyat through the institutions they were part of: the Fiqh Council of North America and the European Council for Fatwa and Research respectively.


A large part of the work of these institutions is to respond to questions, concerns or issues raised by Muslims in their particular context by issuing fatwas. Indeed, most of the opinions or rulings that make up fiqh al-aqalliyat are published in the form of fatwas and, as such, do not usually constitute part of regular Islamic legal texts.19 Many of the fatwas that have been issued in response to the issues facing Muslims living in the West rely primarily on context-based ijtihad to reach their conclusions.


This approach can be seen in a recent fatwa of the European Council for Fatwa and Research, which responded to a woman’s question about whether she could retain her marriage to a Christian man if she converted to Islam. The Council responded that it ‘recognised and acknowledged the conditions under which Muslim sisters in the West find themselves when their husbands choose to remain in their religion’. They decided the following:


 




If her [the wife’s] reversion to Islam occurs after the consummation of marriage, and the period of waiting expires, she is allowed to wait for him to embrace Islam even if that period happens to be a lengthy one. Once he does so and reverts to Islam, then their marriage is deemed valid and correct.


[Although] it is forbidden for the wife to remain with her husband, or indeed to allow him conjugal rights, once her period of waiting has expired … some scholars see that it is for her to remain with him, allowing him to enjoy full conjugal rights, if he does not prevent her from exercising her religion and she has hope in him to revert to Islam. Those scholars based their view upon the ruling of Umar b. al-Khattab, may Allah be pleased with him, in the case of the woman from al-Hira who reverted to Islam while her husband remained on [sic] his religion. According to the authentic narration of Yazid b. Abd Allah al-Khatmi, Umar b. al-Khattab made it optional for the woman to leave her husband or to stay with him.20





A fatwa on whether a divorce issued by a non-Muslim judge is valid for Muslims states the following:


 




The principle is that a Muslim only resorts to a Muslim judge or any suitable deputy in the event of a conflict. However, and due to the absence of an Islamic judicial system in non-Muslim countries, it is imperative that a Muslim who conducted his marriage by virtue of those countries’ respective laws, to comply with the rulings of a non-Muslim judge in the event of a divorce.


Since, the laws were accepted as governing the marriage contract, then it is as though one has implicitly accepted all consequences, including that the marriage may not be terminated without the consent of a judge. This case is similar to that in which the husband gives authority to the judge to do so, even if he did so implicitly, and which is considered acceptable by the vast majority of scholars.


The principle of Islamic jurisprudence applicable in this case is that whatever is normal practice is similar to a contractual agreement. Also, implementing the rulings of a non-Muslim judiciary is an acceptable matter, as it falls under the bringing about of what is considered to be of interest and to deter what is considered to be of harm and may cause chaos, as stipulated by more than one of the most prominent Islamic scholars, such as Izz b. Abdal-Salam, Ibn Taymiyya and al-Shatibi.21





A fatwa responding to a question posed about whether a Muslim husband should prevent his Muslim Western wife from visiting her Christian parents says:


 




It is unlawful for a Muslim husband to prevent his wife from visiting her Christian parents, because as a Muslim, she is commanded to be devoted and of good company to them. Islam considers relationship by marriages one of two natural forms of relationship between people; the other being natural blood descendants …


Thus, it would be unlawful to reject or disregard such instinctive relationship. It is upon the husband to strengthen his ties with his wife’s relatives, particularly her parents. He must do his best to be good to them and to become close to them even if they were non-Muslims, as this will make him in a position to bring them closer to Islam. Indeed, Islam spread by virtue of good mannerisms and dealings with others.


A husband must never prevent his wife from being good to her parents, whether Muslims or otherwise. In fact he must encourage her to visit them and should accompany her as well as invite them to visit his house, as all this fulfils the requirements of kinship decreed by Allah. The husband must also remember that his wife’s parents are his children’s grandparents and her brothers and sisters are their uncles and aunts, and that all of them have rights of kinship.


It is often that we see the effects of good manners and behavior on others. Indeed many embraced Islam simply because of the beautiful way in which true Muslims treated them. We unfortunately, also see how ill-treatment and bad manners cause people to hate Islam and Muslims. What great reward will come unto he or she who cause good and prevent evil, and what great punishment will come unto he or she who cause evil and prevent good.22
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