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In memory of Joseph W. Jarrett, a gifted trial lawyer and loving father











“Here, we find today as brazen and as bold an attempt to destroy learning as was ever made in the middle ages, and the only difference is we have not provided that they shall be burned at the stake. But there is time for that, Your Honor. We have to approach these things gradually.”


—CLARENCE DARROW, SCOPES TRIAL, JULY 13, 1925













PREFACE Discovering Darrow and the “Trial of the Century”



I don’t know why I did it.


I was barely a teenager when, one summer day, I plucked a single volume off my father’s densely packed bookshelf. The handsome navy blue jacket had the words Clarence Darrow for the Defense embroidered in rich gold lettering on the binding. The author’s name—Irving Stone—was printed just below. It looked important, to the extent that one, to use that old line, can judge a book by its cover. I opened it and was instantly confronted with a full-page photograph of a rather austere gentleman dressed in a dark three-piece suit. He wore an unruly black bow tie tethered around a crisply starched white shirt. He had a full head of dark hair that was, at once, combed and slightly tousled. The right side of his face was draped in subdued shadows yet failed to conceal the deep creases embedded by time. His weary visage and sober countenance were appreciably softened by eyes that appeared to reflect a genuine benevolence.


Turning the page, I read a brief but poignant epigraph from the man: “I may hate the sin, but never the sinner.” I remember pausing to consider the meaning of those words that, to this day, I have never forgotten. Intrigued, I kept going.


Over the next several days, I eagerly read about the finest American trial lawyer who ever lived. I did not understand it all, no surprise given my age. After reading the 520 pages, I returned to the start and began absorbing it all over again. I have revisited the book many times since then, always discovering something new. I have often considered how a gesture as simple as reaching for a random book that day ended up shaping the course of my life. Whether it was boredom or curiosity, I cannot say, but it was serendipitous. After I set the book down, I resolved to follow as best I could in this eminent man’s profession by becoming an attorney myself. While I could never replicate Darrow’s impressive accomplishments, at the least a legal education would be a worthy, useful, and productive pursuit.


I am also aware of my father’s influence. Like Darrow, he was a trial lawyer of exceptional talent. I loved and admired him for his goodness, gentleness, and warmth of spirit. He cared deeply about fairness and honesty, a passion he passed along to his two children. My father and I often ruminated about Darrow and the positive impact a skilled lawyer might have on other people’s lives. Occasionally, I would skip school to watch Dad try a case in front of a jury. I learned the art of cross-examination at our dinner table, usually as the recipient of penetrating questions. I discovered what it felt like to perch uneasily on the witness stand. My responses sometimes bent the rules of evidence and candor, as teenager answers are prone to do.


One day, my high school drama department announced plans to stage a production of Inherit the Wind. The play is a fictionalized version of Darrow’s most famous case, the Scopes Monkey Trial. I had read about the trial in Stone’s biography and found the story riveting. I was only a sophomore when I sheepishly auditioned and earned an exceedingly minor role as an anonymous press photographer. The part called for me to utter all of six words. But being in the company of Darrow, even a novelized one, was all that mattered.


Later, my father took me on a trip to London. We visited the Old Bailey criminal courts and spent hours observing cases tried by barristers in their white-powdered wigs. In London, we watched a one-man play with the splendid actor Henry Fonda portraying the life of Clarence Darrow. Fonda bore a striking resemblance to the image I had scrutinized at the front of Stone’s book. The actor’s mannerisms and cadence matched Darrow’s words as they had flown across the pages. The experience fortified my affection for the great lawyer.


The more I studied Darrow, the more I admired his passion for the law, his abiding sense of justice, and his unyielding commitment to civil liberties and intellectual freedoms. I also found in Darrow the same human frailties and foibles that afflict us all. I identified with his flaws and failures, just as I struggled with my own. Despite devastating defeats that led to bouts of disillusion and anguish, Darrow persevered. Over time, he evolved into a heroic figure—a fearless iconoclast who despaired of the dangers of conformity, social control, and government intrusion. He dared to challenge traditional beliefs and defend controversial ideas when others would shy away. He upheld the right to individualism and self-determination.


As I consumed accounts of Darrow’s courtroom exploits, I was consistently struck by his tenacious advocacy. He rarely backed down from a legal brawl and defended the indefensible with uncommon ability and ingenuity when no one else would, no matter how unpopular or infamous the cause. The lost and the damned became his treasured clients. He gave them what they so desperately yearned for—compassion and hope. He fought for their redemption because he understood their torment and guilt. He had experienced those struggles himself and was haunted by them.


Whenever possible, Darrow wanted to level the legal landscape, where power and wealth all too often prevail. He detested the unchecked authority and unlimited resources of prosecutors who cared more about netting convictions than rendering true justice. In Darrow, the needy, despised, and oppressed found a champion. Without him, they scarcely stood a chance. “I have friends throughout the length and breadth of the land, and these are the poor and the weak and the helpless, to whose cause I have given voice,” he once said.


Darrow loathed ignorance. He was incensed by narrow-minded bigotry and racial hatred. Inside and outside the courtroom, he was an apostle for civil rights who despised the senseless prejudice of white supremacy and all forms of discrimination. I revered him for it.


More than anyone else, Darrow helped shape my perspective on crime, science, religion, labor, capital punishment, civil liberties, morals, and social consciousness. Yes, he was a liberal and a declared agnostic. I am decidedly neither, but that was irrelevant. Politics did not define Darrow. His principles, including standing up for the individual to challenge society on politics and religion, influenced his thinking. In turn, they animated my own. Many of his values became mine. They are philosophical, not political, beliefs. They embody the rights of fundamental fairness that place humanity, dignity, and equality above all else.


Darrow was a gifted and poetic orator. His ability to persuade came from an impressive mastery of language, gained as a lifelong bibliophile. Yet Darrow never lectured with the arrogance of certainty and flamboyance. His passion and convictions did not overwhelm his sense of empathy. He would remind jurors of our intrinsic imperfections. Charity and mercy were constant themes. So was decency.


This approach was instinctual to Darrow because he was an astute observer of humanity. Vital to his success in the courtroom was a keen understanding of his audience. He was always aware of whom he was talking to and mindful of their education, literacy, prejudices, and politics. Darrow would often alter the manner of his presentation to conform to the listeners’ background. This was a central component of his genius.


Inside a courtroom, there might appear to be two markedly different Clarence Darrows. He could easily recite statutory and case law in front of a judge. He could conquer almost any legal obstacle by the sheer force of his intellect. But in front of a jury, Darrow was strikingly different. He would transform himself into an artful and intoxicating storyteller who could spin proverbs, fables, and local folklore to illustrate his point. Darrow never spoke down to jurors, nor did he talk over their heads. He was convincing because he was emotional, sincere, and authentic. Darrow was in touch with the pulse of society because, as he once said, he was eternally intrigued by the “motives that move men.” Consequently, he understood them.


Of course, Darrow’s courtroom demeanor and presentation included some calculation and theatrics. He was aware that sound and imagery could elevate his powers of persuasion. It was said that whenever he tried a case in a rural venue, he would ball up his expensively tailored suit and stuff it underneath the mattress of his bed the night before trial. He was constantly combating the accusation by his opponents, including at the Scopes Trial, that he was a fancy Chicago lawyer, which belied his humble beginnings.


Another insult hurled at Darrow was that he was an “infidel.” The truth, as is often the case, was more nuanced. Darrow was never hostile toward Christianity. His many debates and lectures suggest the opposite. He was intrigued by the Bible and had an intimate knowledge of it, including being able to recite some passages by memory.


What Darrow abhorred were religious zealots who preached that the Bible was the only source of truth in the world. They demanded unyielding conformity of belief, depriving people of their individual liberties—including their right to think. Fanaticism to the point of obedience was Darrow’s enemy, not religion. He fought to bring enlightenment to the human mind. Science and all avenues of education were indispensable instrumentalities. When prosecutors debased him as an “infidel” during the trial, Darrow replied, “I hate to be accused of such a foolish thing as infidelity because everybody in the world can be accused of that.” The provocative quip prompted more than a few grins and chuckles in the audience. It was the last time the aspersion was cast.


Darrow approached man’s belief in God as he did every other issue in life—as a practical lawyer. He could neither prove nor disprove the existence of a supreme being or deity who created all things. If Darrow could not see, hear, or touch a supernatural force, then he felt that he must by definition categorize himself as an agnostic. Ever the attorney, Darrow drew the line at the intersection of faith and proof. He did not discount the existence of God as atheists do, although a few of his compositions raised questions of measured doubt. During the trial, he explained simply, “I do not pretend to know where many ignorant men are sure—this is all agnosticism means.”


The legendary Supreme Court justice William O. Douglas was among Darrow’s legion of admirers. “What his religion may have been, I do not know. But he obviously believed in an infinite God who was the Maker of all humanity,” Douglas wrote.


Irving Stone was also unconvinced that Darrow was immutably agnostic. For his biography, Stone interviewed many of the acclaimed lawyer’s closest friends and colleagues who “believed him to have deep religious promptings.” Clergymen who debated him about religion extolled Darrow’s abiding grace. “Here is a man who lives by Christ’s teachings,” said one. Another minister remarked, “No one was a greater worker for the good of mankind and for God than Clarence Darrow.” Still another theologian observed that Darrow “lived as close to the Golden Rule of Jesus as anyone I have ever known.”


What defined Darrow was his conscience. He possessed an enduring sense of morality that derived its sustenance from his mother’s teachings, even as his father expressed doubts over religion. Never once did Darrow object to the practice of Christianity or any other religion. On the contrary, he praised the many virtues of religions. But Darrow thought that living the values of a Christian life was more important than preaching it. He did this by helping those who could not help themselves. As Stone noted, Darrow supplied a “piteous heart” for those in need of pity.


One minister offered an insightful—and surprising—take on Darrow, even comparing him to Saint Francis. “He exemplified the Christian life,” John Haynes Holmes, a Unitarian minister at Community Church of New York and sometime debate opponent of the prominent attorney, wrote about Darrow. “He had a heart that could exclude no man from its sympathy. There were no limits to Darrow’s compassion. It reached everywhere, touched every life.… If religion is love, and it surely is, then Clarence Darrow was one of the most religious men who ever lived.” Stone recognized the same qualities in the famed attorney. “Darrow was a Christian by example and precept, but by intellect he was an agnostic,” Stone wrote.


The irony of a theistic skeptic who adhered to the teachings of Jesus should be lost on no one. Raised as a Unitarian by a father who graduated from a theological seminary, the son belonged to no organized religion as an adult. Instead, he infused his life with the same Christian principles that Abraham Lincoln famously drew from the Bible when he counseled “with malice toward none, with charity for all.” No man can be faulted for that.


This is why Darrow was the perfect lawyer to defend John T. Scopes in what became the most famous courtroom drama in twentieth-century America, the Scopes “Monkey” Trial. Scopes, an amiable public high school coach who substituted as a science instructor in Dayton, Tennessee, was charged with teaching evolution to his students. A new state law made it a crime to do so, even though the state-approved textbook contained a chapter on the well-accepted theory of evolution. Teachers across Tennessee were required to use the book, and students were encouraged to read it. But faculty members were forbidden from teaching the chapter because lawmakers had determined that such material “denies the Story of the Divine Creation of man as taught in the Bible.” In essence, Scopes was being prosecuted for doing his job.


The Scopes Trial became the trial of the century. Long before attorneys such as F. Lee Bailey and Johnnie Cochran became celebrities, Darrow was an American icon and a household name. With his unmatched intellect, beguiling mix of charisma and wit, and eagerness to reach out to the public through the media, Darrow became one of the most prominent personalities of his era and a larger-than-life figure. His cases invariably became newsworthy and often impacted public sentiment. Through his courage to take up objectionable causes, he became the conscience of America. In Tennessee, academic freedom was at stake.


Darrow’s commitment to the principles of the First Amendment remains timely today. Almost one hundred years after the Scopes Trial, questions about free speech persist in higher education and social media. “I would place no fetters on thought and actions and dreams and ideals of men, even the most despised of them,” Darrow said. And he meant it. In the Scopes Trial, Darrow defended the right of free thinking in the classroom and advocated the benefits of science exploration. He believed that progress was dependent on uninhibited expression.


Darrow’s devotion to free speech is particularly relevant amid today’s struggles over partisan censorship in political discourse, polarizing disinformation campaigns, accusations of classroom indoctrination, a sometimes punitive “cancel culture” under the guise of social justice, and, for example, the movement on college campuses to adhere to a particular orthodoxy that excludes diversity of opinion and opposing views. Conformity of thought supplants robust debate. Predetermined narratives are rigidly reinforced as ethical boundaries are erased. This is the antithesis of what educational venues should represent—the free exchange of ideas and information, however unpopular they may be. Beyond intellectual institutions, there is evidence that technology companies suppress disfavored speech. Under contrived or contorted standards, dissent is mislabeled and denounced as misinformation.


All of this would infuriate Darrow. He would fight mightily against any such restrictions on the human mind and exposition. Almost a century ago, Darrow battled to allow a single schoolteacher to share with his students a lesson plan not pulled from the Bible. Today, most educators can face severe discipline for teaching the opposite. Both sides of that coin, Darrow would argue, are dangerous and destructive in a society founded on fundamental liberties.


Through his conscientious work in the Scopes Trial, Darrow became a pivotal figure in the transformation of American law and education, defending the disenfranchised and paving the way for divergent voices to be heard. He was the guardian of lost causes, a tireless advocate for ordinary working citizens.


The acclaimed play and film Inherit the Wind was the first time a Broadway production focused so squarely on the virtuosity of a trial attorney—the character clearly inspired by Darrow—defending a disfavored cause. Other literary and cinematic portrayals of lawyers battling against the system and injustice were to follow, from Atticus Finch to Perry Mason to those in John Grisham’s many bestselling books. These are mainly the result of Darrow’s exploits in the Scopes Trial, which were scrutinized with fascination by a worldwide audience.


Unlike some of the films and novels, Stone’s book and Darrow’s 1932 autobiography, The Story of My Life, offered inestimable insight into the attorney’s popular appeal, including his efforts to arouse public opinion. More than most, he understood the power of the press. Through his adept use of the media, he mobilized civic attitudes in a way that advantaged whatever good or noble cause he adopted. By becoming a regular source for “copy,” which he certainly was at the Scopes Trial, Darrow played a preeminent part in the media’s increased influence.


Darrow was an adroit student of the law and the Constitution. Drawing inspiration from Thomas Jefferson, he understood the Framers’ desire to create a religiously neutral society that would permit free expression of faith or doubt, unimpeded by government dictates advancing sectarian doctrines and suppressing any secular opinions. Just as people should be permitted to exercise religion freely, they should be allowed to learn science freely, Darrow argued. Darrow’s defense of Scopes posed a vital question: If science was to be excluded by law, where was man to gain his wealth of knowledge? As the great lawyer cautioned, “Scopes isn’t on trial, civilization is on trial.”


In urging the judge to throw out Tennessee’s law as injurious to cherished constitutional rights, Darrow’s ominous warning to the court was as compelling then as it is now. “They passed a law making the Bible the yardstick to measure every man’s intellect, and to measure every man’s learning,” Darrow told the judge. “Every bit of knowledge that the mind has, must now be submitted to a religious test.… If men are not tolerant, if men cannot respect each other’s opinions, if men cannot live and let live, then no man’s life is safe.


“Your Honor knows the fires that have been lighted in America to kindle religious bigotry and hate. If today you can take a thing like evolution and make it a crime to teach it in the public school… tomorrow you may ban books and magazines and the newspapers. Ignorance and fanaticism is forever busy and needs feeding. Always it is feeding and gloating for more.”


Although Darrow’s thesis was vindicated long after his death, the battle he fought in a rural Tennessee courtroom is still being waged elsewhere today. The Supreme Court’s belated decision notwithstanding, evolution remains a topic of fierce dispute and deliberation. In some public schools across America, biology teachers are quietly discouraged from even mentioning Darwin’s cornerstone theory despite its inclusion in textbooks universally.


Consequently, Clarence Darrow’s intrepid defense of academic autonomy, scientific empowerment, intellectual growth, and freedom of expression matter now more than ever. This makes the Scopes Monkey Trial, instead of the case of O. J. Simpson or the Lindbergh Baby or the Chicago Seven… the real trial of the century.


Gregg Jarrett


JUNE 2022










1 “Hell Is Going to Pop Now”



More than two thousand people gathered outside the Rhea County Courthouse in Dayton, Tennessee, in the eastern part of the Volunteer State, on July 20, 1925, on a muggy summer afternoon, in a clash for the ages: a battle over what children should be taught in public schools.


As the crowd started taking their seats in bleachers set up around the courthouse square on that hot Monday afternoon—men sweating, women trying to cool themselves off with fans—the heat mirrored the tension between two prominent men, both titans in American life, as they readied to battle in intense, personal combat.


The tension built through the crowd with whispers and comments and even occasional laughter over what was about to take place. The stakes could not have been higher. Even the enormous shadows of the courthouse and its bell tower could not alleviate the oppressive heat. The impressive brick courthouse, at the heart of this town of eighteen hundred people, conjured images of Italian architecture, a rarity in this part of Tennessee.1


Under that bell tower, Clarence Darrow, the most brilliant lawyer in America, a celebrated defender of free speech, and the underdog, stood in one corner. In the other stood William Jennings Bryan, a three-time presidential candidate who shattered the calmness and the complacency of the Gilded Age with his soaring rhetoric championing farmers, evangelical Christians, and many of those left behind by the rise of industrial capitalism. The buzz continued to build through the crowd, much as it would forty-five years later when two undefeated heavyweight champions representing different strands of American life—Muhammed Ali and Joe Frazier—clashed in Madison Square Garden. Of course, Dayton was a vastly different stage from the Garden. Dayton appeared to be the personification of quiet small-town life where things moved at a deliberate pace.


As Darrow got ready to face Bryan on the stand, the crowd intensely listened to the legal maneuverings under the blazing Tennessee sun. More than a few residents of this sleepy little Tennessee town could be pardoned if they raised their eyebrows at the language used by buttoned-up attorney Dudley Field Malone as he watched Bryan take the stand to be questioned by Darrow. Malone, one of Darrow’s cocounsels, turned to John Scopes, the teacher at the center of this storm, and let down his stuffy persona to comment, “Hell is going to pop now.”


Heading outside on that hot Monday afternoon, Clarence Darrow knew that everything was riding on this last piece of the trial. Over the weekend, he’d come up with a plan to turn things around. A lifelong baseball fan, Darrow knew it was the bottom of the ninth—and he needed a home run.


Arthur Garfield Hays, one of Darrow’s cocounsels, sprung the trap that Darrow had designed. Hays had won national attention during World War I when he helped German Americans who were accused of opposing the federal government. Like Darrow, Hays was used to taking on the crowd—and he did just that, with a surprising request to the judge.


“The defense desires to call Mr. Bryan as a witness,” Hays said, cheerfully admitting that “we recognize what Mr. Bryan says as a witness would not be very valuable.” But, Hays explained, “There are other questions involved.”


Due to the heat and his fears that the courtroom floor would collapse with so many people on it, Judge John Raulston had ordered the trial moved outside for Monday’s proceedings. The politically ambitious Raulston, one of the leading Republicans in the area, also wanted as large an audience as possible. Thankfully, a convenient place was already set up that could hold the proceedings. Under the courtroom windows stood a platform that had been constructed for Independence Day festivities earlier in the month. With one of the most high-profile cases in American history under way, the platform would serve as the stage for a dramatic confrontation.


With thousands of people sitting on the bleachers, straining to hear every word and scrambling for the shade offered by a few maple and oak trees, Judge Raulston was puzzled by this maneuver.


Over on the prosecutors’ side, grumpy Ben McKenzie quickly pushed back, insisting, “I don’t think it is necessary to call him.”


But Bryan, plump and wiping the sweat off his ample face, had no objections, provided he could put Darrow, Malone, and Hays on the stand if needed. Indeed, the famous fundamentalist and veteran politician was eager to take the stand to go face-to-face with his nemesis Darrow. With decades of experience in garnering attention for himself, Bryan had been champing at the bit for days to take on Darrow.


Raulston asked Darrow if he wanted Bryan sworn in. Darrow answered with a simple no.


“I can make affirmation,” Bryan, his coat off and wearing a bow tie, insisted. “I can say, ‘So help me God, I will tell the truth.’ ”


Also in his shirtsleeves, his suspenders keeping his sweaty shirt in place, Darrow declined that offer as well, saying, “I take it you will tell the truth, Mr. Bryan.”


Darrow’s move to put Bryan on the stand was a last-ditch effort to force the great fundamentalist to concede publicly that not everything in the Bible—which was, after all, man’s creation—should be accepted literally. At the least, Darrow thought he could make Bryan look foolish for believing that the Bible should be taken literally—and hopefully sow some doubts about the prosecution’s case. Having dealt with Raulston for a week, Darrow knew that the judge would never allow the jury to hear this testimony. But sitting in that courtroom, seeing the sign telling the jury and citizens READ YOUR BIBLE DAILY, which Darrow requested be removed, he had no other options. He needed to turn this case around—and thought putting Bryan on the stand could help in the court of public opinion.


Darrow dug in and got ready to swing.2


Darrow was employing a “proffer”—a legal technique of offering a preview of what an expert will tell the jury if permitted. A proffer is a standard procedure, but the testimony must be relevant to the case and assist the jury in evaluating a material fact.


During the first week of the case, Raulston had already said that the jury didn’t need any help from experts. The jurors were equipped to decide the matter on their own. But the judge reluctantly allowed the proffer of Bryan’s testimony to appease both the defense team and Bryan himself despite the objections of the rest of the prosecution. Raulston had no intention of ever letting the jury hear Bryan’s testimony despite all that.


After the many disappointments at the end of the previous week, Darrow needed to reverse things. Some of his cocounsels were already waving the white flag. Just as he had so many other times during his legal career, Darrow faced overwhelming odds as he stood alone to take on popular opinion.


Even if he was going to lose in the court of law in Dayton, Darrow could make his case to the world. Putting Bryan on the stand allowed Darrow to claim more of the spotlight to present his views, especially with reporters from across the country writing about the trial and a large crowd eagerly watching.


The Great Commoner, as Bryan was known across the nation, strode confidently to the witness stand in a common Tennessee town, but in a trial that can only be described as extraordinary. What followed was the most remarkable courtroom confrontation in the history of American jurisprudence.


With only a trace of humility, Bryan was more than willing to hold himself out as an authority on the Bible. Darrow even taunted him about it, labeling Bryan a “profound Bible student” who “has an essay every Sunday as to what it means.” Piling on the sarcasm, Darrow said a “Tennessee jury who are not especially educated are better judges of the Bible than all of the scholars in the world.”


With Bryan now on the stand, Darrow started his examination by showcasing Bryan’s expertise on the Bible: “You have given considerable study to the Bible, haven’t you, Mr. Bryan?”


“Yes, sir, I have tried to.”


Darrow reviewed Bryan’s recent columns and speeches on the Bible. “You claim that everything in the Bible should be literally interpreted?”


“I believe everything in the Bible should be accepted as it is given there; some of the Bible is given illustratively.” Bryan offered an example: “For instance, ‘Ye are the salt of the earth.’ I would not insist that man was actually salt, or that he had flesh of salt, but it is used in the sense of salt as saving God’s people.”


Bryan recounted how he had studied the Bible all his life, lectured on its many meanings, and written extensively about how it must be interpreted. Did any mortal man know more than he did about the Bible?


Continuing to press Bryan, Darrow turned his attention to the Old Testament, starting with the story of Jonah. While Darrow said a “whale” swallowed Jonah, Bryan countered that a “big fish” had eaten the prophet.


“You say, the big fish swallowed Jonah, and he there remained how long—three days—and then he spewed him upon the land. You believe that the big fish was made to swallow Jonah?” asked Darrow.


“I am not prepared to say that. The Bible merely says it was done.”


“You don’t know whether it was the ordinary run of fish or made for that purpose?”


Bryan responded by playing to the crowd: “You may guess; you evolutionists guess.”


“But when we do guess, we have a sense to guess right,” Darrow fired back.


“But do not do it often.”


Darrow continued to push Bryan about the seeming absurdity of a “big fish” swallowing a man who then survived in the gut of the fish for three long days. To Darrow and his prominent theologians, the story was an obvious parable with a moral lesson to be drawn. The Bible was filled with them. But to the obstinate and fanatical Bryan, it was a literal event that he described as one of God’s miracles.


Darrow and Bryan quibbled over miracles and matters of the imagination. Realizing that Bryan’s ego and his obstinacy could harm their case, the prosecutors objected, insisting Darrow was being “argumentative.” Undeterred by this, Darrow kept his focus on Bryan and turned to another miraculous event recorded in the Old Testament. Bryan proved equally emphatic about another poetic passage of a supernatural event drawn from the tenth chapter of the book of Joshua.


“The Bible says Joshua commanded the sun to stand still for the purpose of lengthening the day, doesn’t it, and you believe it,” Darrow said.


“I do.”


“Do you believe at that time the entire sun went around the earth?”


“No, I believe that the earth goes around the sun.”


While the prosecutors tried again to cut Darrow off, Raulston noted that Bryan was clearly happy to testify and let him continue. As much as he had ruled in the prosecutors’ favor through the trial, now Raulston was inadvertently giving Bryan enough rope to hang himself.


“If the day was lengthened by stopping either the earth or the sun, it must have been the earth?” Darrow asked.


“Well, I should say so.”


“Now, Mr. Bryan, have you ever pondered what would have happened to the earth if it had stood still?”


Bryan replied no and insisted that the “God I believe in could have taken care of that.”


Darrow asked if Bryan “ever pondered what would naturally happen to the earth if it stood still suddenly.”


Bryan answered no.


“Don’t you know it would have been converted into a molten mass of matter?”


Bryan’s irritation with Darrow’s questions was starting to come through as he shot back, “You testify to that when you get on the stand, I will give you a chance.” Bryan said he wanted to “hear expert testimony on that.”


“You have never investigated that subject?”


“I don’t think I have ever had the question asked.”


“Or ever thought of it?” Darrow asked, starting his effort to build an impression that Bryan was a fool who never used his brain.


“I have been too busy on things that I thought were of more importance than that.”


Sweating under the hot Tennessee sun, wiping a handkerchief over his brow, Bryan was growing noticeably uncomfortable. Darrow’s questions were vexing, and the self-described expert on the Bible had offered precious few answers that were satisfying or even reasonable. Many had assumed that Bryan would be an impressive figure on the witness stand, but his responses were not.


He had never considered the metaphysical implications of certain events recounted in the Bible—mythical stories that defied both science and common sense. He had simply accepted them as factual when many were clearly not. Bryan had never bothered to study the realities of space and time, cause and effect, and the physics of objects and their properties. He had confidently embraced a narrow—and seemingly naive—view of religious thought. He compensated with bluster for what he lacked in knowledge. His explanations appeared implausible, if not wrong.


And Darrow was just warming up. There were more blistering questions to come.


With Bryan faltering, the legend of Clarence Darrow, the best lawyer in America, continued to grow.3





Larger-than-life heroes and personalities dominated the 1920s. Through the new medium of the movies and newsreels, the public’s epic figures could be seen in every town square. Over the radio, these personalities inhabited most living rooms across the nation. In their homes, Americans could listen to Babe Ruth shattering home run records in the Bronx and Jack Dempsey cleaning out the heavyweight division. They witnessed Ernest Hemingway, F. Scott Fitzgerald, and William Faulkner changing the English language with their novels and Coco Chanel redefining fashion. They listened to Josephine Baker, Duke Ellington, and Louis Armstrong usher in the Jazz Age. They even listened as politicians and legal legends debated their versions of truth.





There was no more unlikely place for hell to pop than Dayton, Tennessee.


Nestled in the gentle hills that gradually rose to become the mighty Smoky Mountains, Dayton seemed somewhat isolated from the rest of the world, linked to more metropolitan settings by railroad tracks headed to Chattanooga, Knoxville, and Nashville. Despite the front porches and welcoming exteriors, Dayton was not the typical Southern small town. The Civil War’s ghosts, memories, and legacy did not linger here. Founded in 1877, as Northern troops headed home after a dozen years of Reconstruction following the war, Dayton was even named after the city in Ohio, showing the city had no ties to the Old South. Instead of the plantation past, Dayton looked forward to a future spurred by businesses and commerce.


Even in the 1920s, the booms and busts of the business cycle remained present. Facing a major economic downturn, leaders from Dayton decided to push this unlikely town to the nation’s center stage for a few days via a challenge to the state law prohibiting the teaching of evolution in public schools. The trial had garnered attention all over the country and had already been dubbed the Monkey Trial.


Residents of Dayton, unaccustomed to the glare of the limelight, knew that the Scopes Trial had resulted from a conversation at a small table right across Main Street from the courthouse. At Robinson’s Drug Store, a handful of local businessmen had met to think about ways to bring more attention to the town, which had been struggling in recent years. This humid Monday would determine if those business leaders had made a winning bet—or if Dayton would continue to be overlooked even as the country enjoyed unprecedented prosperity.


After weeks of preparation and another week of previous proceedings, the crowd knew the protagonists both by sight and reputation. Most of these men commanded respect, but all eyes were on two of the most legendary figures in American history. Clarence Darrow and William Jennings Bryan had been on the public stage for decades, generating more than their share of love, hatred, and respect.


Dubbed the Great Commoner by allies and enemies alike, Bryan, now sixty-five and a fixture on the national political scene for almost three decades, spoke for the forgotten masses, namely farmers left behind by the economic prosperity of the Gilded Age. Three times he sought the presidency and three times won the Democratic presidential nomination, but fell short in the general election against William McKinley in 1896 and again in 1900 and when he took on William Howard Taft in 1908. Even after an uneven stint as Woodrow Wilson’s secretary of state, Bryan remained a powerful force, flexing his muscles at the 1924 Democratic National Convention. His brother Charles was on the ticket as the vice-presidential candidate after it took 103 ballots to nominate John W. Davis. However, the Davis-Bryan ticket fell short against Calvin Coolidge.


William Jennings Bryan remained politically active, though his attention had shifted in recent years to real estate development in Florida and, primarily, to religious and social issues. Increasingly alarmed by the technological and social changes spreading across the United States after World War I, which he had opposed America entering, and the influenza epidemic, Bryan called for people to return to traditional Christian values. With the 1920 census showing more Americans living in cities than on farms, he helped lead the crusade against the nation’s changes. Bryan was instrumental in passing the Eighteenth Amendment, prohibiting the sale of alcohol.


As the Roaring Twenties continued to pick up steam, Bryan turned his focus to championing the Bible in schools and across the public square, including criticizing the increased attention paid to evolution in classrooms. “Why should the Bible, which the centuries have been unable to shake, be discarded for scientific works that have to be corrected and revised every few years?” Bryan demanded.4 Many evangelical Christians, confronted with an increasingly changing and confusing America, agreed with him. Bryan’s fervent opposition to evolution led him to Dayton to defend a state law enacted earlier that year making it “unlawful for any teacher in any of the Universities, Normals and all other public schools of the State which are supported in whole or in part by the public school funds of the State, to teach any theory that denies the Story of the Divine Creation of man as taught in the Bible, and to teach instead that man has descended from a lower order of animals.”5


Bryan might not have been the handsome political prodigy that he had been three decades earlier, but he continued to make an impression. He had struggled with his weight for years. Now that he was in his midsixties, Bryan had grown increasingly overweight as his appetite remained unchecked, and he battled heart problems and diabetes while his hair grew thinner. Despite all of that, Bryan remained a dynamic speaker, and his Sunday school classes outside Miami—far from his political base in Nebraska—drew thousands of listeners. Bryan might have been an old lion who had seen better days, but he remained relevant on the national stage and commanded the support of millions even as his strength moved from the Great Plains to the South.6


Bryan was in Dayton helping the prosecutors against Scopes, aiding McKenzie, Tom Stewart, and Sue Hicks. Bryan had made his reputation on the stump and the campaign trail, whereas Clarence Darrow had spent decades becoming one of the most celebrated lawyers America had ever seen. He was more than an attorney; he was a folk hero. Despite being in his late sixties, Darrow had never stood higher in the public’s imagination. Only the year before, Darrow had taken up the cases of admitted murderers Nathan Leopold Jr. and Richard Loeb, two teenage sons from prominent Chicago families, who had killed a fourteen-year-old boy. Everyone knew Leopold and Loeb were guilty; Darrow took their cases anyway and had them plead guilty at the start of the trial. After those pleas were in, Darrow launched a memorable defense, insisting that his clients suffered from a form of mental illness and, therefore, should not face the death penalty. After Darrow’s stirring summation, which lasted twelve hours, the judge ruled that Leopold and Loeb would spend the rest of their lives in prison instead of being put to death. Even though Darrow had technically lost the case, he scored one of the most impressive wins in American judicial history.


Jurors and judges looked past Darrow’s wrinkled suits and messy hair when he presented a case. Standing six feet tall, he had sharp blue eyes and a quick wit that dominated a courtroom, and his every motion and action before the bar helped with his arguments and efforts. Darrow, like Bryan, saw himself as a champion for the common man. They had once been allies, with Darrow backing Bryan’s political efforts, but had split in recent years, dividing over religion in the public square and the nation’s future. Darrow, an outspoken agnostic whose father had been a freethinker, had been considering retiring, but he grew interested in Scopes’s case after learning that Bryan was helping the prosecution.7


But all of Darrow’s skills and expertise were not bearing fruit in Dayton. After the judge rejected hearing from all the scientists and experts on evolution whom Darrow had ready to testify, the famed attorney now faced a dilemma. The case was going nowhere, and nobody could deny that Scopes had violated the law by teaching evolution. Darrow was heading for a big loss. Even his supporters were starting to lose interest in the case.


Darrow needed a dramatic development to salvage the case, and as the trial reconvened on Monday afternoon, he rolled the dice with a gutsy legal gamble. He well knew that he faced more than his share of challenges and obstacles from the moment Raulston slammed the gavel down to open the case. With an eye on the next election, Raulston, one of the most prominent Republicans in southeast Tennessee, had brought in a preacher, who opened the trial with a rambling prayer beseeching God to “give the court this morning a sufficient share of the divine spirit as will enable the court to so administer its affairs as that justice may come to all and that God’s standard of purity and holiness may be upheld.” The minister then reminded the courtroom that everyone there would face God’s judgment, before pleading “for the cause of truth and righteousness.”8


Darrow had been a lawyer for a long time but, looking back at the prayer, admitted that this was a new experience. “I had practiced law for more than forty years, and had never before heard God called in to referee a court trial,” he later wrote. “I had likewise been to prize fights and horse races, and these were not opened with prayer.” After the first session adjourned, Darrow approached Raulston and told the judge it was not “fair or suitable” to start the trial with a prayer. In the second session, Darrow offered a formal objection, which Raulston quickly overruled.9


Things only got worse for Darrow and Scopes. After listening to a prayer expressly calling for his client to lose, Darrow sat through Raulston’s reading the entire first chapter of Genesis aloud to the courtroom. When Darrow looked up at Raulston, he noticed the judge was sitting under a sign that read READ YOUR BIBLE DAILY.10 The famed lawyer could be pardoned if his mind went to another part of the Old Testament, since he was clearly in the lion’s den like Daniel.


Things had not gone much better for Darrow as the trial continued. On the first day of the trial, Darrow signaled his intent to have “a considerable number of scientists” serve as expert witnesses.11 Darrow wanted these expert scientists and even some theologians to explain evolution to the jurors, almost all of whom were unfamiliar with it. Darrow intended to expose a hole in the prosecutors’ case by arguing that Scopes certainly taught evolution, but that did not mean he had violated the law by teaching against the Bible. After all, under a strict reading of the statute’s double requirement, the teacher had to do both to be guilty. Yet, in the classroom, Scopes never denied “the Story of the Divine Creation of man,” as the law demanded.12 No such evidence was presented against the accused, and none of his pupils testified that their teacher ever theorized that the Bible or passages from Genesis were in error.


Much of Darrow’s case hinged on bringing in those experts. Darrow thought “a jury drawn from Dayton, Tenn., would not permit a man to commit such a heinous crime as Scopes had been charged with and allow him to go scot-free.” The jurors needed to be educated on what evolution was—and what it wasn’t—for Scopes to be found not guilty. Darrow was counting on the jurors hearing from the witnesses he had assembled.13


The two sides had sparred over witnesses during the sessions throughout the latter half of the past week. On Wednesday, before the prosecution’s witnesses took the stand, Malone took over in much of the proceedings, pummeling Bryan for blurring the lines between his faith and his politics. Keeping Scopes from the stand, Darrow and the defense team brought out their first expert witness, Maynard Metcalf, a rotund and balding middle-aged zoologist who had a PhD from Johns Hopkins University and taught at his alma mater, Oberlin College. Darrow expertly led Metcalf, who presented an excellent—and, more important, understandable—explanation of evolution.14


But if Metcalf’s testimony went well for Darrow and the defense team, their momentum stalled in the following days. On Thursday, the two sides clashed over the need for expert testimony with fine performances by Malone, Bryan, Stewart, and even William Jennings Bryan Jr., a former federal prosecutor. On Friday morning, in a quick ruling, Raulston refused to allow Darrow’s witnesses to testify in front of the jury, insisting they were not relevant to the case.15


As Darrow and the defense team left the courthouse on Friday, they sounded defeated.


John Neal, Scopes’s principal attorney, talked to the Associated Press after the trial was adjourned until Monday. “This ends our hope for a trial of this case,” Neal admitted about Raulston’s ruling.16


Several other prominent journalists joined the colorful and acerbic columnist H. L. Mencken, one of the most popular writers in the nation, in leaving Dayton, thinking the trial was over. Four decades after the trial, Scopes remembered, “Newspapermen began deserting Dayton like birds in migration” since “they thought the trial might just as well be over.”17


As the weekend began, Mencken all but called it a game. “All that remains of the great cause of the State of Tennessee against the infidel Scopes is the formal business of bumping off the defendant,” he wrote in Saturday’s Baltimore Evening Sun, and his words circulated across the nation that weekend. “There may be some legal jousting on Monday and some gaudy oratory on Tuesday, but the main battle is over, with Genesis completely triumphant.” Mencken further accused Raulston of “leaping with soft judicial hosannas into the arms of the prosecution.”18


But Mencken was wrong. The main battle was not over. Darrow still had a chance, albeit a remote one.


Over that muggy weekend, Darrow grappled with what to do after Raulston’s ruling. None of the witnesses whom the prosecution had paraded before the court testified that Scopes had mentioned the Bible or Divine Creation when he taught evolution. Despite that, the judge had ruled that the case focused on whether Scopes had lectured on evolution—which he clearly did—instead of on whether he’d taught “any theory that denies the story of the Divine Creation of man as taught in the Bible.”


Down in the count, Darrow mulled over his options. Had the jurors—who Darrow could attest from his questioning knew almost nothing about evolution—heard from the experts, they could have learned that evolution did not necessarily conflict with the Bible or the theory of Divine Creation. Despite Bryan’s and the prosecution’s best efforts to muddy the waters, teaching evolution did not undermine the Bible, which the statute required.


Having failed to convince the judge to accept his experts, Darrow needed a miracle of his own for there to be any chance of winning the case.


And over that weekend, Darrow came up with a daring and risky plan.










2 Champion of the Underdog



While his parents had helped and encouraged him in more ways than he could ever recall, the most celebrated attorney in American history never quite forgave them for giving him his first name.


Born on April 18, 1857, the fifth of eight children, Clarence Seward Darrow grew up in Kinsman, Ohio, a small town just south of Lake Erie on the border with Pennsylvania. While his older brothers were named after famous political and religious figures, Darrow had no idea where his parents came up with his name, an uncommon one in rural Ohio, and never quite got them to answer his questions about it. At least young Clarence knew his middle name was in honor of William Henry Seward, the antislavery senator from New York best known for serving as Abraham Lincoln’s secretary of state. “Perhaps my mother read a story where a minor character was called Clarence,” Darrow speculated in his autobiography. “I fancy I have not turned out to be anything like him. The one satisfaction I have had in connection with this cross was that the boys never could think up any nickname half so inane as the real one my parents adorned me with.”1


Happily for his later career, Darrow had at least escaped being named after a preacher or a pastor. Darrow’s father, Amirus, had attended a Unitarian seminary, but “when he had finished his studies he found that he lost his faith,” thanks to his educational pursuits. He moved to Kinsman, a village of around five hundred residents, where he made furniture and served as the town’s undertaker. When Darrow looked back at his life, he painted his father as an agnostic: “Even the mild tenets of Unitarianism he could not accept.” By the time Clarence was born, Amirus and his wife, Emily, “had left the Unitarian faith behind and were sailing out on the open sea without a rudder or compass, and with no port in sight.”2 Despite that, Emily would lead the children to church every Sunday while Amirus stayed in his library and studied his books, not wanting to impose his agnosticism on young Clarence and his siblings.3


Clarence heeded his father’s unspoken lessons. “The end of wisdom is the fear of God; the beginning of wisdom is doubt,” Amirus maintained. Clarence learned that lesson well from his father. Despite how most townsfolk considered Amirus a sinner and scorned his company, he reveled in his reputation as the “town infidel,” challenging his neighbors’ conventional beliefs. Looking back at his parents, Darrow admired their struggle out of poverty, but noted that his father always enjoyed reading more than working, even when he was short on cash. “My father was a visionary and a dreamer,” Darrow wrote. “My mother was more efficient and practical. She was the one who saved the family from dire want.” All through his life, Darrow would display the traits of both of his parents.4


Still, while Amirus and Emily often served as contrasting influences on Clarence and their other children, in some areas they stood united, including rejecting orthodox religious thought and championing unpopular positions. Busy raising eight children—one of whom passed away soon after Clarence was born—Emily stood with her husband on reforming society. “She was an ardent woman’s rights advocate, as they called the advanced women seventy years ago,” Darrow recalled in the early 1930s. “Both she and my father were friends of all oppressed people, and every new and humane and despised cause and ism.” Despite his admiration for Seward and his opposition to slavery, Amirus was one of the few Democrats in the town; most of his neighbors had joined the fledgling Republican Party. The Darrows were also agnostics living in a religious area and, on one of the most divisive issues of nineteenth-century America, supporters of free trade in traditionally protectionist Ohio.


An avid reader who could never find enough books in a little farm town such as Kinsman, Amirus passed on his love of books to his young son. Clarence also inherited his father’s passion for justice and opposition to the death penalty. When Clarence was seven or eight, Amirus recounted how he attended a public hanging in his youth—and how ashamed he was of watching it. Still, there were barriers between the father and the son. Thanks mainly to the coffins lined up along the walls in his father’s furniture shop, Clarence, already wary of death and the promises of an afterlife, avoided it, which ensured he did not spend much time with Amirus. Many years later, while arguing against capital punishment in the famous Leopold and Loeb case, Darrow’s mind wandered back to his father’s story and those coffins in the shop as Darrow dwelled on death and duty.5


Along with his father’s influence, Clarence always acknowledged his close ties to his mother. She passed away from cancer in 1872, when Darrow was only fifteen. Despite insisting that his memory of her was “not very clear,” Darrow’s love for her never faded. Six decades later, in one of the most moving parts of his autobiography, Darrow related that he had walked by the churchyard where she was buried many times, but only once could he find the strength to enter it to visit her grave. “Somehow it is hard for me to lift the latch or go down the walk or stand at the marble slab which marks the spot where she was laid away,” Darrow wrote. “Still I know that in countless ways her work and teaching, her mastering personality, and her infinite kindness and sympathy have done much to shape my life.” Darrow’s family remained emotionally restrained and undemonstrative despite his admiration for his parents and their strong influences on their children.6


While he ranked as one of the most learned students in the region, Darrow did not enjoy school, in retrospect dismissing the grammar, math, and history lessons he received as useless. Staying in school throughout his teens, Darrow grew increasingly annoyed as the teachers often wandered into religious topics. Half a century after attending high school, Darrow dismissed the school where he was taught: “Schools were not established to teach and encourage the pupil to think.” However, the school offered some benefits for young Clarence, including letting him spend more time with girls and playing baseball. Throughout his life, Darrow loved baseball, rooting for the Chicago Cubs and often checking the box scores before reading the rest of the paper.7


Finishing up at the local academy, Darrow went to Allegheny College in Pennsylvania, where his father had studied. While Darrow enjoyed science, he found the pursuit of Latin and Greek a challenge, with no relevance in the real world. After a year at Allegheny, Darrow returned to Kinsman, deciding not to return to school so as to help his father’s financial situation. Working at a local factory, Darrow quickly found that manual labor wasn’t to his liking. He ended up teaching in the district school during the winter, generally enjoying sharing his knowledge and opinions with his students despite the wide range of ages. Refusing to discipline his students with corporal punishment, Darrow liked teaching. He also relished interacting with the students, playing baseball with the children and forming strong bonds with them and their families. Over the years when Darrow returned to the area, he always tried to reconnect with his former students and see them as much as possible.8


Darrow spent his time in the schoolhouse studying law. Looking back at his decision to pursue a legal career, Darrow could not pinpoint what motivated him to do this, outside of listening to lawyers offer political speeches or patriotic addresses during the holidays. Still, he had enough of his father in him to appreciate the give-and-take of debate. “I enjoyed the way the pettifoggers abused each other, and as I grew toward maturity I developed a desire to be a lawyer,” Darrow recounted. After three years of teaching school, Darrow moved to Ann Arbor for a year to study at the University of Michigan law school, which, when Clarence was seven, his father had briefly attended before abandoning his studies to go back to making furniture and coffins. Instead of finishing up the two-year program, Darrow left after a single year to apprentice under a lawyer in Youngstown, Ohio, around thirty miles south of where Darrow had grown up. Right after his twenty-first birthday, in 1878, Darrow passed the bar, much to the surprise and delight of his father. “Like most parents, the success of the son was his success,” Darrow wrote about Amirus’s pride that Clarence had passed the exam. Feeling he would not make his mark in Youngstown, the new lawyer headed back home to start his new career.9


Darrow might rank as one of the most outstanding lawyers in American history, but his first decade in the legal field proved underwhelming. The young lawyer worked in northeastern Ohio, making a good living and marrying Jessie Ohl, a local girl. After three years in Andover, only ten miles from Kinsman, Darrow moved to Ashtabula, a town of five thousand on the shores of Lake Erie, some fifty miles northeast of Cleveland. In 1883, Darrow became a father when Jessie gave birth to a son, whom they named Paul. Darrow dabbled in politics, getting involved with the Democrats and being elected town counsel, but his chief passion was cards. In Ashtabula, Darrow spent his nights playing poker with friends. While he might have been a successful country lawyer, during this part of his life Darrow showed no hints of becoming one of the most legendary attorneys America has ever produced.10


As his twenties ended, Darrow grew increasingly restless and discontented with his comfortable, if unexciting, life and career. Thanks largely to his father, Darrow followed politics intently during his youth, supporting Democrats in the 1872 and 1876 presidential contests. When Grover Cleveland first ran for president in 1884, becoming the first Democrat to win since 1856, Darrow helped on the campaign. Almost fifty years later he called the reform-minded Cleveland “one of my idols,” praising that president’s “courage, independence and honesty.” Darrow also expanded his reading, including what he called “radical political doctrines.” Reading economists such as Henry George and legal reformers such as John Peter Altgeld, Darrow found a “new political gospel that bade fair to bring about the social equality and opportunity that has always been the dream of the idealist.” Like his parents, Darrow felt increasingly compelled to make a difference—and he could not do that in Ashtabula.11


Like so many Americans before and since, Darrow decided to roll the dice. In 1888, a decade after passing the bar, Darrow moved to Chicago and left his comfortable life behind. Determined to make a difference in the world—and realizing that he simply could not do that as a country lawyer in northeast Ohio—even with a wife and young child, Darrow took one of the biggest gambles of his life. His decision to move marked the turning point of his life as he became one of the most prominent attorneys in the country.


Darrow quickly made his mark in Chicago. He joined literary and political clubs, stumping on behalf of the Democrats in the 1888 elections and weighing in on Henry George’s economic theories. He met George and became good friends with Altgeld, one of the most prominent legal and political reformers of the last two decades of the nineteenth century. In Darrow’s first two years in Chicago, he grew increasingly prominent, becoming a popular political speaker and slowly expanding his legal practice across the city. When Mayor DeWitt Clinton Cregier needed a special-assessment attorney to work for the city, Altgeld recommended Darrow, who flourished handling assessments, taxes, and licenses, while offering legal advice to Chicago officials. Three months into that post, Darrow was promoted to assistant corporation counsel for the city, making $5,000 a year, more money than Darrow had ever before earned. Seven months into that assignment, Darrow was promoted again to serve as corporation counsel, representing the city for the Columbian Exposition. Darrow left the city’s employment to work for the Chicago and North Western Railway Company. Just five years after leaving Ohio, Darrow was an acclaimed lawyer in Chicago.12
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