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Foreword

By Gerald R. Molen




My introduction to the glitter and glamour of the film industry came when I was twelve years old. In 1946, my family moved to Southern California from Montana. To make a living my father established and operated a small cafe directly across the street from the old Republic Studios (that stood where the current CBS Studio Center is located). My kid brother and I were mesmerized by the notion that some of our greatest heroes—John Wayne, Gene Autry, Roy Rogers, and Gabbie Hayes, to name a few—were making movies behind the gates right in front of our eyes.

The guards at the studio took a liking to us. Once in a while they allowed us on the lot and even on the various sets where movies were being filmed. They would show us a spot and tell us not to move during the filming. Even at that young age, we sat still. Sometimes, we could only hear what was going on. It was a great day when we were able to see our childhood heroes in action.

After my discharge from the Marine Corps in 1956, I was looking for an entry into the movie business. I had no particular goal in mind, but I knew I wanted to be part of this magical world. One day, I received a telephone call from Republic Studios offering me a job as a truck driver. That was good enough for me. It gave me a chance to get to know my way around the studio lot and was the start of my education about the movie production process.

In mid-1959, I moved over to Universal Studios, where I worked in the transportation department until the 1970s. In 1970, I left the movie industry to start my own business. It was a tough time and ultimately the business didn’t work out, but I learned some valuable lessons about myself and about life. In 1972, I came back to the motion picture business. I became an independent transportation coordinator and worked on numerous independent films, such as Being There, Ordinary People, Breakheart Pass, Breakout, Absence of Malice, The Godfather: Part II, and four pictures for the Walt Disney Company.

In 1979, I took a significant step toward becoming a movie producer. I received two letters of recommendation and became a member of the Directors Guild of America, as a unit production manager (sometimes referred to as a UPM). I worked as a UPM on The Postman Always Rings Twice, Tootsie, A Soldier’s Story, and The Color Purple, my first association with director, Steven Spielberg, and with Amblin Entertainment. As a UPM, I learned more about how a movie is made and more about the business of moviemaking.

In my next pictures, I progressed upward through the ranks of producer credits. I received an associate producer credit on Amblin Entertainment’s *batteries not included, an executive producer credit on the United Artists’ release, Bright Lights, Big City, and a coproducer credit on the United Artists’ Academy Award winning Rain Man. My experience with Rain Man was a special one. I had read the script at a very early stage in the development of that project. Something inside spoke to me that this movie was special. It was a great experience to be involved with the evolution and the production of this movie as it went on to enjoy the great success I first envisioned.

In 1991, for the first time, I received a “produced by” credit on the motion picture, Hook, directed by Steven Spielberg. During this time, I also became the Head of Physical Production of Amblin Entertainment, Mr. Spielberg’s production company located on the lot of Universal Pictures. These were magical years for me, as I was privileged to be a producer on Amblin’s Jurassic Park, Schindler’s List, and The Lost World. I was an executive producer on Amblin’s Casper, The Flintstones, and Twister. My last Amblin Entertainment film was Minority Report, directed by Steven Spielberg and starring Tom Cruise, where I acted as producer.

The art and magic of the movies is what drew me in, but I soon learned that the business of the industry is what keeps the mill moving. I didn’t have a chance to take courses at film school or attend business or law school. I learned the business of moviemaking one movie at a time. Henry Ford was once quoted as saying that “whenever I need a lawyer, I push a button.” I certainly did not command the empire that Henry Ford built, but I did have access to studio and production company lawyers to help me through the various business and legal necessitities of moviemaking. The movie business is bound up by agents and attorneys. Every established writer, actor, producer, cinematographer, and director has an agent or lawyer or both to represent them in connection with their service contracts. Every contract contains matters established by industry custom and shaped by existing laws. My experience taught me that producers cannot ignore these issues, because if problems are not resolved in a timely manner they become harder and harder to overcome.

I recently participated as a producer in a wonderful, but smaller independent motion picture entitled The Other Side Of Heaven. I found myself interfacing with a young lawyer who had been hired to assist with the legal aspects of the production. At least two or three times a week, from our location in the South Pacific, I would talk by telephone to this young man in Los Angeles who helped me resolve questions having to do with the rules of the Screen Actors Guild, contractual obligations, and other minutia that is part and parcel of making a movie. It was a healthy reminder of the producer’s need to attend to business details.

From the age of twelve, with only a brief detour, I have labored in the magical world of movies. As a child, I remember sitting in the theater where the images on the screen allowed me to travel around the world, ride with the cowboys, and be with warriors in the heat of battle. After each journey to the theater, I would think and relive the adventure I had just experienced. Even to this day, when I see a scary movie, I get scared. When I see something touching, I’m moved. After all these years working on a movie set, with its literal jungle of wires and equipment in plain view, movies have the ability to suck me in.

I am often asked about my personal favorite among the movies that I have worked on. Each of these movies has a magical quality, of course, and this is a difficult question, but I have to say that Schindler’s List represents a crowning moment in my long career. Occasionally, a story comes along with the power to change a person’s perspective of life. Schindler’s List was such a project. I saw the change this story worked on Mr. Spielberg and the many others of us who worked to portray in film the story of redemption of the urbane and materialistic Oscar Schindler, who, in a world gone mad, found within himself the humanity and courage to save the lives of persons who were less than human in the eyes of the Nazi state. This was a movie based in truth. We walked together on the same ground tred by hundreds of thousands of others, many to their death. This emotional experience was capped by being awarded, along with Mr. Spielberg and Branko Lustig, an Academy Award for Best Picture.

I cherish my experience with some of Hollywood’s greatest creative minds. I had the privilege of working with Steven Spielberg on seventeen films, in one capacity or another. I know that he, like others who have come and gone in this industry, shares my love of the magic of the motion picture.

I certainly have no regrets. A motion picture can be magic. No two days of a movie set are ever the same. You move from one location to the next. You move from one story to the next, each with its own cast of characters and costumes. It is never boring and always magical. The call of the next project will reach out for you.

For all of you who have felt this call, I recommend Kelly Crabb’s book, The Movie Business: The Definitive Guide to the Legal and Financial Secrets of Getting Your Movie Made. I have worked with Mr. Crabb and have benefited from his counsel. His book is a brilliant discourse on the subject of entertainment law. Every chapter methodically and intelligently details the proper application of the legal principles involved with every step of the production process and every aspect of the entertainment industry. This book is a necessary tool for every individual engaged in the pursuit of “making the deal,” whether in film production, television, music, video, casting, insurance, distribution, royalties, licensing rights, or any other part of the business requiring legal advice, application, or execution. Mr. Crabb has captured the art of law in entertainment in a no-nonsense, easily understood collection of legalisms that will serve the novice as well as the professional. It’s an outstanding book. I only wish I would have had this book thirty years ago.

JERRY MOLEN
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Preface



 

My goal in writing this book is to give a fairly simple and straightforward overview of how the law and the movie industry work together in practice.

I wrote it pretty much, at least in the beginning, off the top of my head. I figured that after twenty years of practicing law and after producing a (very small) movie myself that if I needed to do a lot of library research I would probably be delving deeper into the subject than necessary. I wanted to stick to the basics.

In writing the book, I found myself “speaking,” as it were, to the would-be movie producer, and those who aspire to assist and work with and for the producer, about why legal matters shouldn’t be ignored or left to the last minute. I believe that all producers are better off if they have at least a glib understanding of the basic legal notions of why things happen the way they do in making a movie. Lawyers can give advice and counsel (we call lawyers “counselors” for sure), but any producer leaves the decisions to another person, lawyer or not, at his own peril.

In this “chat,” I want to explain in an easy-to-understand way why it is important to own or control the rights to the story upon which the movie will be based—why this task is not always intuitive and why, if certain things are not handled in a timely manner, nasty problems can arise down the road.

The book starts with an “idea” that springs into a “story” and moves through the three basic stages of a movie’s life: development, production, and distribution. I try to give the big picture of moviemaking—from concept to raking in the last dollar after the movie is made.

Along the way, I offer illustrations from actual movie contracts to show how the basic deals for each of these three stages are put together. And I explain in plain and simple terms what the contracts are trying to say and why.

The book won’t offer any easy formulas on how to strike it rich—there aren’t any. It won’t make you a lawyer or an industry accountant—that’s not what you want to be. But it will take you through the basic business and legal principles you need to know to be a professional producer.

In the United States alone, there are over eighty film schools or programs and over thirty law schools that either offer an entertainment law course of study or have entertainment law societies that support students who want to pursue a career in entertainment. In the working world, moreover, there are hundreds of apprentice producers trying to take that first step toward being Jerry Bruckheimer or Kathleen Kennedy.

The movie business remains one of the strongest pillars of American industry: In 2003, for example, theaters in the United States alone took in $9.3 billion, while the home video market for the same year was $23.8 billion; add another $12 billion for pay and premium television and still more for free television and movie-related merchandise. Internationally, in 2003, the success of movies rose to over $20 billion in theatrical box office alone.

And every day, thousands of people—and you may be one of them—say “I have a great idea for a movie.” For those who want to make a serious run at it, I wrote this book.

KELLY CHARLES CRABB








Book One

I Have a

Great Idea

for a Movie

With the invention of motion photography in the early part of the twentieth century and the rise of the motion picture industry in Hollywood came a new vision of art, glamour, and wealth in America. The drama on the screen often gives way to drama off the screen as each new generation of young treasure seekers try to follow that dream of “lights, action, camera.” And every day in America, someone says silently or to others, “I have a great idea for a movie.”










Your Quest and Help

Along the Way



About This Book and How to

Make the Most of It

Since there are always persons (and you may be one of them) for whom the word “hobby” holds no meaning, I decided to write this book. It is for the would-be movie producer (the person who gets the vision, develops the blueprint, assembles the players and crew to make the dream a reality, and then—if all goes well—finds the treasure at the end of the rainbow), as told from my perspective—an entertainment industry lawyer.

 

What this book is.

This book will take you through the basic transactional steps of movie production—development, production, and distribution—and answer many of your questions. It will also introduce you to some fundamental principles of intellectual property law. These are things that you will need to know to get your project off the ground, avoid some potential problems down the road, and give you a shot at realizing your dream.

 

What this book is not.

It might be helpful to say what this book is not: This book is not about how to come up with a commercial idea, script, or movie. If I could tell you that, I would be living on a ranch near Jackson, Wyoming, writing movie scripts and collecting big gaudy writing fees and royalty checks.

Likewise, this book is not a technical manual about how to physically create a motion picture. It is not about camera angles, setups, or cinematography. Reading this book won’t prepare you for being a “best boy,” “grip,” or “gaffer.”

 

A word of caution about the contract illustrations.

From time to time in this book I will use more or less authentic contract language to illustrate how certain deal terms and legal principles might appear and are applied in real life. It would be a mistake, however, to assume that the contract language is complete, the best possible wording, or applicable for any and all circumstances. A given term may or may not be applicable to a certain situation, but you will need an experienced attorney to help you, one who fully understands the circumstances. Moreover, I have purposefully avoided talking about the so-called contract “boilerplate” (language that clarifies the choice of law and a number of other things that first-year law students learn in their contracts courses). The contracts are not complete and should not be used or relied on as forms or exemplars.

Passwords and Tokens (Learning the Lingo)

Pay attention to the terminology. You will learn, if you haven’t already, that Kingdom Hollywood is like a mystical land with signs and tokens. “Will the studio put up P&A?” a producer might ask. “I’m going to use a negative-pickup deal to finance my movie,” another might say.

Like many professions, Hollywood insiders seem to have a language of their own. You will need to learn this language. To help you bridge this gap, I have put certain standard terms and phrases in quotes and have listed them in the index in the back.

A Linear View of the Map:

Development, Production, and Distribution

The basic steps of moviemaking are called development, production, and distribution.

 

Development.

The goal of this step is a “packaged script.” The road to a packaged script is often referred to as “development hell,” for reasons that are readily apparent to those who have experienced it. Nevertheless, all moviemaking starts with this unavoidable step. The best solution is to do it well and pray for good luck.

 

Idea. Since you have a “great idea for a movie,” you already have accomplished the first development step. Most (note that we will seldom use the word “all” in this book) good movies start with a great idea. How to tell whether your idea is commercially viable is beyond the scope of this (or any) book. I will take it on faith that your idea is “great” (and it better be—if it is to propel you through the adventure that lies ahead).

 

Treatment. Once you have your idea, you will need to develop it into a story (usually reduced to writing in the form of a “treatment” or “synopsis”). Treatments can be as short as one paragraph or as long as a novel, with everything in between.1 You will need a treatment for several important reasons. First, a well-developed treatment or synopsis can be an important tool for introducing your idea to others, such as the writer who will develop a screenplay based on your idea, possible development financiers, and others who might help you get your project off the ground. Second, a treatment is often the first step in obtaining copyright protection for your project. An accurate legal adage of copyright law is “you can’t copyright an idea—only the tangible expression of an idea.” Unless your project is based on an earlier copyrighted work, like a novel, comic book, or prior movie, the treatment is the most simple and earliest tangible expression of your idea.

Why all this sudden talk about protection? As you will see, the question “Who owns this story?” is one that should occupy an important place on your ever-increasing list of concerns.

 

Screenplay. From the treatment, you will develop the “script” or “screenplay”—a standardized art form. You should learn this form yourself (by taking classes, reading one of the several helpful books on the subject of writing screenplays, or by carefully following the form of an acceptable sample—successful screenplays are often published; there are also computer software screenwriting programs that guide the writer through the correct format). The screenplay, like the treatment, incorporates the story and is a copyrightable tangible form of expression. The screenplay, unlike the treatment (which is usually a narrative description of the story), is characterized by a series of scenes that form the structure of the story. The screenplay contains the dialogue and describes in order the actions of the characters.

 

Packaging. Once the script is finished, the ideal next step is to get a well-known actor and/or director “attached.” An actor who has credibility at the “box office” or a director who has made successful movies in the past can, in theory, attract the attention of studios or independent financiers. Attaching “elements” (actors, directors, attractive locations, sponsors, etc.) is called “packaging.” For reasons explained later, packaging—especially by an independent producer—is challenging and becoming more so.

 

Setup. The happy ending of the development stage is a “green light” for your screenplay (which is necessarily accompanied by lots of other green things—dollars). If your screenplay (packaged or not) is as great as your idea, someone may either buy it from you—in which case this book will end for you shortly—or back you by literally putting his or her money on the line to let you produce the movie. When the money is in place, your project is “set up.”

 

Production.

Production is the process of putting on film (or some digital format that may emerge in the future) the idea expressed in the script. It takes a lot of work and if you are thinking that this is the “fun” part, think again (that’s what directors are for—to have the fun you thought you were going to have). There are usually three phases within the production stage: preproduction, production, and postproduction.

 

Preproduction. By now, you have set your project up for production by obtaining a commitment for the production money and are ready to start. It’s time to get serious about pulling your cast together; hiring a director (if you don’t already have one attached) and a crew; finding and securing locations; designing sets; designing costumes; and in other ways getting ready for the hundreds of decisions and problems that are coming your way. You will also want to come up with a budget that will actually work, because along the way you will write a lot of checks. Did I mention the guilds (unions)? Many actors, directors, crew, and even musicians belong to collective bargaining units or unions and if you use guild members you will have to deal with these guilds. You’ll need insurance. You’ll need an accountant. And, yes, you’ll need a lawyer. This is the job you are signing up for. The producer oversees all of this.

 

Production or principal photography. Then comes that magic day—the day that “principal photography” (or the “shooting”) begins. The script is finished. The locations and sets are ready. The cast is there. The costumes are hanging on the rack. The hairdressers and makeup artists are at the ready. The cameras and crews are poised. The accountants have their checkbooks. The lawyers give a discreet nod. Everything is ready to go. Right?! If you did your job correctly during development and preproduction, you may make it through this.

 

Postproduction. The film is “in the can” (in other words all of the scenes have been filmed) and the crew and cast have gone their way. Now it’s time to finish the job. The film has to be edited and the soundtrack finished. And all the relevant items have to be readied for delivery to the distributor—and that’s when you get to find out if you have been keeping track of the process. Did you remember the legal things? If you start thinking about such things during postproduction, it is too late.

 

Distribution.

Ultimately, it will depend on the distributor to get this newly created masterpiece to the public and vindicate the hours of abuse you have taken from all those naysayers who said you couldn’t do it. Theaters have to be persuaded to show it and the people have to be enticed to come. “Prints” of the now completed movie will be made and the “advertising” process will begin. All of this comes with a cost.

 

Theatrical distribution. The primary initial goal is to get the finished movie into the local movie theater. The big screen is still considered the best first step for getting the movie out there. The system is geared for this: The critics write their reviews, the ads come out (newspapers, television, posters, etc.), the word of mouth starts to spread, and the box office results are reported. All this publicity helps the launch of the movie along its destined path. A theatrical release can take different forms: A “general release” is designed to cover a wide, national audience; a “platform release” is targeted to a smaller demographic or geographic area at first in order to build toward a wider base. A movie can even be “four-walled” (played in a single theater). If the movie is a certain type, it may also find its way into a specialized distribution network—the “art” film is the prime example of this.

 

Video. With the advent of the video recorder (and the legal cases which allowed its use at home2), movies on videocassette and now DVD (and who can predict what the future holds) have become a common feature of our lives—and an important secondary source of revenue. You can rent or buy them.

 

Television. Eventually, the movie will find its way to the small screen. Television is also an important and long-term source of revenue.

 

Ancillary markets. Movies yield a surprising variety of money-making possibilities. Sound-track albums featuring the musical score and songs from the movie are one popular source of revenue. Certain movies spawn toys and other merchandise.

There’ll Be Help Along the Way

And you will need help. Even a casual observation should teach you that the process of making a movie is one part art, one part science, and all business. Illusion on film is a product of technology, skill, and even daring. The legal and business challenges are no less complicated than in any walk of life. You won’t be able to do it alone. Following is a sample of the people who will enter your life:

 

Lawyers.

Oh, I know, “let’s kill all the lawyers.”3 But wait a minute. Years ago, there were a series of television commercials for Fram oil filters. A workaday mechanic appears in the ad making reference to a blown engine. “Too bad,” says the mechanic about the unfortunate owner of the car, “if he would have come to me earlier I could have installed one of these”—he holds up (you guessed it) a Fram oil filter—“for six bucks, but now it’s going to cost him big.” Then our mechanic delivers the catch line: “You can pay me now or pay me later.”

Unfortunately for you, and lucky for lawyers (like me), there are certain legal issues in the film business that are like the latent motor engine problems that the Fram oil filter was designed to prevent. Early consultation with a lawyer regarding these issues can help avoid costly patchwork—or worse, disaster—later on. It is critical to have some basic understanding of the key legal issues yourself. But your own knowledge should not be substituted for access to a lawyer who has an in-depth knowledge of and experience in the legal aspects of the movie industry—especially “intellectual property” (as it relates to the creation, ownership, and exploitation of stories, music, trademarks, and other so-called nontangible assets) and other issues related to film industry customs.

 

Lawyer types. In the industry, there are lawyers and there are lawyers. Some lawyers are specialists even within the entertainment industry—they cater to certain types of clients. The type of practice an entertainment lawyer has may also affect his fee arrangement—some lawyers may be willing to take you on a percentage-of-what-you-earn basis and some lawyers may not. Generally speaking, lawyers representing producers prefer hourly billing, with certain tasks related to the actual production process performed on a “flat fee” or “capped fee” basis. Lawyers representing “talent” (directors and actors, for the most part) will often work for a percentage of the talent’s revenues. Most lawyers will insist that, regardless of the fee structure, you will have to pay your own disbursements (copying and telephone charges, for example).

 

Lawyer services. In a way, it is jumping the gun to try to summarize what film lawyers do for producers, as this is the subject matter of this book. But perhaps a quick overview will help put everything in perspective as we venture forth into the land of detail. As noted earlier, to reach the quest—get your movie out there—you will move through three stages: development, production, and distribution (or exploitation). Here’s what lawyers will generally do in each stage:

A lawyer’s services during development. A lawyer will help you establish a strong (hopefully unassailable) “chain of title” (a pedigree so to speak) related to the most important asset in this process—the story and all the permutations of the story: the treatment, the screenplay, and the movie itself. He or she will help you with contracts that clarify your position regarding the rights (optioning the film rights to a book, for example). Lawyers will help you hire a writer and, at the same time, help you maintain control and ownership of the writer’s work product. If you are able to get a director or actor interested in your project, a lawyer will help you get that director or actor committed. Unless you are already well established (and if you are, I am flattered that you would consider reading this book), and even then, most lawyers will want to charge you an hourly fee for this type of work, as it is virtually impossible to predict how difficult/complicated or easy/simple it will be to accomplish.

A lawyer’s services during production. You will need a lawyer’s help in connection with the financing of your project, as any investor will likely insist on a contract clarifying the benefits of his or her bargain. You will need locations, costumes, designers, makeup artists, camera people, electricians, music composers, sound technicians, gaffers, grips, best boys, and, yes, of course, actors and actresses. You will need contracts, and hence lawyers, for each of these purposes and persons. Lawyers perform services related to the financing of a motion picture on an hourly basis. These transactions are generally complicated and involve a lot of paperwork. The other contracts related to the actual production of the movie are sometimes performed on a “flat fee” basis or “capped fee” basis. In this event, the lawyer and you will decide what services are included in the flat or capped fee and what services are not. For example, litigation or resolving disputes that may arise will normally not be covered under flat fee or fee cap.

A lawyer’s services during distribution. In order to make money, the movie must be exploited—play at theaters, be sold in the form of DVDs and/or videocassettes, and later broadcast on television. Merchandise and soundtrack albums, related to or based on the movie, might also be sold or licensed. These transactions too require contracts and lawyers to do them.

In sum, you will need lawyers to help you on your adventure. You will need lawyers who are competent in basic intellectual property law, film financing and entertainment transactions, licensing, and other related areas, such as trademarks.

 

Professional writers and others who may own your idea.

It is virtually impossible today in the United States to get a movie made without a screenplay. For now, you will have to trust me on this. You have two choices: You can write it yourself or, if you don’t have the experience or the skill, you can hire (or, if you have no money, persuade) someone else to write it for you. Most producers hire writers to get the screenplay finished.

If you write the screenplay exclusively by yourself, on your own time (meaning that you are not writing it within the scope of your day job—if you have any question about this, you had better see a lawyer), without taking money from others and without signing a piece of paper to the contrary, then you will probably be the owner (unless of course you copied or based your script on someone else’s work).

If someone else writes the script, even if it is your brother, best friend, or spouse, that person may own it as a matter of law. Or, if you write it together with someone else, you may own it together as a matter of law. And please note that this “writing something together” thing can sneak up on you. Suppose you borrow your aunt Lucy’s formulation of dialogue or insert an anecdote told you by your cousin Lenny in the screenplay, the use of someone else’s contribution, however small, can raise questions related to copyright law. For the most part, unless you get that other person to sign a piece of paper with certain magic language and perhaps do other things consistent with that piece of paper, these problems will persist and—like the problems facing the imprudent motorist who failed to use the Fram oil filter—will loom larger than life later on.

 

Agents, managers, and their constituents.

Unless you intend to use your local high school drama program students to do the acting, you are destined to interface with the world of professional “talent”—a term which often refers to actors or actresses, but can also mean directors and other “artists” whose skills are relied on to enhance the quality of the movie. The professional talent world, like any system, has its own structure, culture, and traditions. An established actor, for example, will have a “manager,” an “agent,” a “publicist,” and a lawyer, each with a specific role to play.

 

Managers. The manager is generally responsible for running the “business” that is embodied in the artist’s career. The manager may help the artist invest the income, file taxes, and make important business decisions whether related to the artist’s entertainment career or not. Some managers are professional accountants (or CPAs) and a few come from the legal profession, but there is no general rule. Unlike agents, managers do not have to “register,” but technically they are restricted from doing what agents do—find work for their clients.4 Managers can work with one or many clients and there are solo managers as well as large talent management companies. The manager will likely be in proximity to the artist and so he or she may be a great way to make the “pitch.”

 

Agents. In essence, an “agent” is responsible for bringing work to the artist he or she represents. Depending on the current stature of the talent, the agent is the artist’s sword or shield. For example, an agent who represents a promising, but not-yet-established performer will spend a good deal of time calling producers, or more particularly “casting agents,” who represent producers, on a particular movie project, pitching the artist’s promising future and trying to secure work. But if the performer is well established, the agent may spend some or all of each day screening the many offers that come in the door without solicitation; the rest of the day may be spent calling well-established producers who have a “hot” property that is attractive to the client.

Some agents may read screenplays (or read the “coverage” by professional readers) and play an active role in helping the client decide whether or not to accept the project; other agents may simply pass the opportunity on to the artist (or the artist’s manager). The corollary wisdom bears noting—some performers read screenplays and make their own decision and others (at their own peril, I believe) rely on advice. Agents, usually well versed in the art of the transaction, may also play a highly active role in the basic negotiations of a deal. Agents work on a commission basis (usually 10 percent of the client’s compensation) and can, therefore, be relied on to aggressively pursue the highest compensation possible. They will also demand creature comforts (first-class hotels and travel and private dressing rooms, for example) for artists as well—agents know that an unhappy client is not good for business.

The talent agent world is dominated by large agencies with formidable staying power: William Morris Agency (the granddaddy of talent agencies whose history reaches back to the early 1900s), Creative Artists Agency or CAA (started by former William Morris agents in 1975), and International Creative Management or ICM are traditionally known as the “big three,” but upstarts such as United Talent Agency or UTA and Endeavor are also forces to be reckoned with. There are many smaller agencies as well, some with specialities (such as the Gorfaine/Schwartz Agency, which represents songwriters, composers, and music supervisors).

Talent agencies are regulated in the state of California and a person must qualify to become an agent there under the Talent Agency Act5 which also limits the scope of the agent’s business. Agents who represent professional actors must also qualify under the rules of the Screen Actors Guild (SAG) and must sign an agreement that prohibits them from being producers of projects featuring their own client’s services, as this is seen by SAG as a “conflict of interest”—a situation where the agent is tempted to put his or her own interests ahead of the client’s. Agents well understand the clout that actors have in getting projects made and attracting people to the theaters. If the agents were the producers, they might lose their objectivity and “sell” their clients on an inferior project just to line their own pockets (or so goes the reasoning behind SAG’s position). Agents on the other hand wonder why managers, who are not restricted by the Talent Agency Act or any agreement with SAG, escape the conflict-of-interest trap. This requirement on the part of agents to comply with the Talent Agency Act is a major source of friction between agents, who are bound by the act and must register, and managers, who are not bound by legal restrictions of the act or the requirement to register.6

 

Other professionals in your future.

A producer also needs access to a good film accountant, in the event that he or she actually finds someone to back the project financially. A producer should make lists of qualified unit production managers (or UPMs), who can help locate a crew and handle the technicalities of an ever-increasing technology-laden business. You will need help preparing an accurate and industry-acceptable budget. Accountants and “line producers” can help with this process. Eventually, you will need a director (who is the captain of your ship), a casting agent, a cinematographer, costume designers, set designers, location managers, and builders, electricians, grips, best boys, editors, sound engineers, drivers, caterers, and so on. If you are lucky (or unlucky, as the case may be), you will meet them all. Some, but not all of these people are represented by agents.







From Idea to

Treatment



Some Fundamentals of Copyright Law

In order to encourage people to be creative, the framers of the United States Constitution decided that it would be a good thing to protect creators and owners of creative works.1 Modern laws enacted under the Constitution extend copyright protection to movies and all of their component parts.2 It is necessary for the would-be movie producer to understand the basic principles of these laws.

 

Protection.

The owner of a copyright of a movie, for example, has certain exclusive rights. Only the copyright owner can make or allow others to make copies of the movie, naturally, and only the owner can make works (like a novel, a television series, toys, and merchandise) based on the movie. This protection doesn’t last forever; it is for a limited time.3

 

The treatment—fixation.

The treatment is a written summary of the story (usually in the actual sequence of scenes or events) of the motion picture. It is an important document in many ways. It is the embodiment of your “great idea” for creative purposes and, usually, it is the first copyrightable expression of the story. The story is copyrightable in treatment form, because it has been “fixed” in a tangible mode of expression. “Fixation” is a requirement of copyright protection. Even stories that are long and detailed are not protectable unless and until they are recorded by some means. Usually, the form of “fixation” is the printed word, but stories spoken into a tape recorder will also pass the test—assuming that the story is more than an “idea.”

 

Ideas are not protected.

A fundamental axiom of copyright law is that “ideas” are not protected. You can protect the tangible expression of an idea, but not the idea itself. For example, Shakespeare wrote Romeo and Juliet, the story of two young people from warring families who fall in love with tragic results. Even if Romeo and Juliet were under copyright protection today (which it isn’t4), that protection would probably not prevent you from doing a story of two young lovers caught in the tragic enmity between their respective families. I say “probably,” because if you use the same specific scenes, characters, and story elements (even if you change them to another setting) so that it is “substantially similar” to Romeo and Juliet, it might be possible for the writer to bring an action for infringement against you. Nevertheless, the mere fact that the story plot has two lovers, involves their families, who hate each other, and has an unhappy ending, is not enough to stop you.

So how does this affect you? Well, suppose you tell a friend that you have a great idea for a movie and she says that her uncle is in the “biz.” You go over to her uncle’s house and after chit chat you tell (the word is “pitch”) him your idea. And let’s suppose he yawns and says, “It’s a nice idea, but not a great one,” and you shake his hand and leave. And then let’s suppose about two years later you go to the movies and see your idea on the screen and, sure enough, there on the credits you see the name of the uncle. You’re angry, right? You can sue him and win on theory of copyright infringement, right? Well, maybe not. Did you reduce your idea to a tangible form of expression (by writing it down or recording it on an audiotape, for example)? Is his movie based on just the idea of your pitch? For instance, suppose you say, “I’ve got this great idea to take a Shakespeare play and update it.” Or: “I read in the newspaper about this murder mystery and I’d like to make a movie about that.” In either of these situations, you may not be in such good shape.

 

Protection automatic.

Another fundamental but often misunderstood aspect of copyright law is that in the United States (as well as in other nations that adhere to the same principles contained in the Berne Convention5) copyright protection attaches to the work at the very moment it is reduced to a tangible form of expression—when your story is written down or recorded by some other means. You don’t need to register the work with the United States Copyright Office (USCO), affix the famous “©” mark, or do anything else—copyright protection is automatic. I know that makes you feel good, but I can guess that you are wondering why people nevertheless go to the trouble of registering works with the USCO and affixing the “©” mark. Good questions—and there are answers to these questions.

 

Why register? Even though copyright protection is automatic, registration of a treatment is important in at least two ways:6

Evidence. First, in an infringement action the plaintiff has to present evidence of when the work was created, because he needs to show that his work predates the infringing work. When you file your work with the USCO (we talk more about this later), the USCO stamps the accompanying application form to certify that the work was filed and on a certain date. You can present the USCO certificate as evidence that your work existed at least as early as the date on it.

Jurisdiction. Another main reason to file for copyright protection for your treatment with the USCO is that in order to bring an action for infringement under the United States Copyright Act (the Copyright Act),7 you must first register. One can register after the infringement arises, but all claims (and damages) related to the work prior to registration may be lost under the Copyright Act, which gives you immediate access to the federal courts and also allows you to seek substantial remedies, such as injunctions, attorneys’ fees, destruction of illegal copies, and special damages (referred to appropriately as “statutory damages”), readily available under the act. The statutory damages, of course, are not available outside the Copyright Act.

 

A possible problem with registration. There is one possible reason not to register a work with the USCO (at least not at the treatment stage), notwithstanding the compelling reasons to register. The USCO registration is public. This means that after you register your glorious work, some vile person can come along and pull your treatment and read it for its idea content. Let’s suppose that you write a treatment entitled The Quest, about a young prince who inherits a strange talisman on the day his father, the king, dies. Mr. Nogood can pull your treatment and, as long as he doesn’t copy the story expression for expression, he may be able to write a treatment of his own based on the same story idea.

Registration

Filing with the USCO. The registration process is straightforward and simple. You must fill out a two-page form (Form PA, at this time, which you can obtain from the USCO’s Web site) listing the name of the work, the author, how to contact the author and other information. You enclose your treatment (or other original work) and send the form and the fee ($20 at this time) to the USCO. The USCO processes your application to make sure it is complete and that you haven’t submitted anything inconsistent with the information on the form. (For example, if you write a musical play—play and music—and try to register only the script without a recording or written musical score, the USCO will reject the application on the basis that the music for which protection is being sought has not been submitted.) If everything is okay, about the time you are wondering whether or not the USCO has lost your treatment and application form, you will receive it back stamped with an official-looking seal confirming that your treatment has been registered.

 

Registered mail.

Because of the risk that some snoopy person might go through the public files and come across your idea, producers and their attorneys have devised other ways to establish a certain date on which your work was created for copyright purposes: One way, believe it or not, is the old chestnut of putting your treatment in an envelope and sending it to yourself by registered mail. In theory, this method should work well enough, but note the following cautions:


	Don’t open the letter. Leave it sealed and, when the time comes, open it before the judge in your infringement action or at another appropriate time and place at the advice of your attorney.

	Therefore, you should make a note on the outside of the envelope containing the work: “Treatment—The Quest.” If you forget to do this—well, you can figure out what the problem is.

	Keep the unopened envelope in a safe place.



WGA registration.

Perhaps a better alternative is to register your work with the Writers Guild of America (WGA), which allows its members (and others for a fee) to register scripts and—from time to time—treatments. The WGA registration system is closed; persons other than the person who registered the material cannot gain access to it. Since the WGA does not always accept treatments, WGA registration may not be available for this stage of the project, but should be considered for the script.

 

“Chain of title” and security interests—

eventual registration.

You will eventually have to register the script with the USCO because along the way you will have to prove your “chain of title” to others. Most distribution companies, for example, will not distribute the movie, most financiers will not finance the movie, and SAG will not allow its members to act in the movie, unless and until there is a clear chain of title. The crown jewel in the “chain of title” process is the USCO registration. Moreover, SAG and other guilds and investors who might finance your movie will require registration of the screenplay and then the movie at the USCO to allow for the recordation of a “security interest” against these assets. A security interest puts the “secured party” (or party who holds the interest) in a more favorable position than a general creditor in case the copyright owner declares bankruptcy.

 

Copyright notice.

The form of the copyright notice is: First, the word “copyright” or the symbol “©” (or both), then the year of creation and last the name of the author or authors: For example: “© 2005 Kelly Crabb.” If you don’t have a word processing program or typewriter (for those of you old enough to remember what that is) that will make the symbol, you can type the notice as follows: “Copyright (c) 2005 Kelly Crabb.” (You can even use my name, if you want—just kidding.)

Why affix the notice? The big question, I know, is what terrible thing happens if you don’t affix the notice. Well, the result may not be earth shattering. Remember, copyright protection is automatic at the moment you “fix” your work in a tangible form of expression. Thus, even if you do not affix the notice, you still have protection.8 Then why do it? Okay, if you really must know, in practice, the purpose may be international protection. In theory, looking back at the development of copyright law principles, the notice was designed to give all people (even the innocent ones) notice that the work is claimed by you. The principle is that even if some bad guy takes your work and sells it to an innocent third party, since the notice is affixed, even the innocent guy will know that you are the copyright claimant. That theory, especially in the United States, where substance has largely won out over form, doesn’t work so well with draft manuscripts. With the reproduction capabilities available today, removing the copyright notice is simple. However, outside the United States, in some nations, form still matters and so it is a good idea to affix the copyright line, even on manuscripts. For published works publicly distributed, mass produced, and packaged, it is important to get the copyright notice printed on the work.

Implied Contract

Under certain circumstances, copyright law will not be applicable. But there are other legal theories that might apply.

 

Desney v. Wilder.

Let’s go back to the rule that ideas are not copyrightable. Remember your “pitch” meeting with your friend’s uncle? He took your idea, made a movie, and there’s nothing you can do, right? Well, maybe there is something you can do. If your idea is truly an “idea” or based on a story that is readily available to the public, it is true that you may not win on a theory of copyright infringement. But you may be able to claim that you and your friend’s uncle had a “contract” pursuant to which he was obligated to pay you.

In the main case, Desney v. Wilder,9 Mr. Desney called Paramount Pictures at the office of the famous movie director Billy Wilder, with a “great idea” for a movie, based on the true-life experience of a young boy named Floyd Collins, who attracted a news media circus when he became trapped in a cave in the 1920s. Desney told Wilder’s secretary that he had a sixty-five-page treatment and wanted Wilder to read it. Wilder’s secretary, knowing that her boss would not read sixty-five pages, helpfully offered to have Desney’s treatment summarized in a shorter document. Desney declined, saying that he would condense the treatment himself. Two days later, after reducing his story to a three-page outline, Desney called back. Wilder’s secretary asked Desney to read the outline over the telephone so she could take it down in shorthand, which he did and she did. The secretary then told Desney that she would show the outline to Wilder. In parting, Desney told the secretary that, if the story was used, he expected to be paid.

You can imagine the reaction of our hero, Desney, when he learned that Paramount Pictures had made a feature film about the Floyd Collins story. Of course, he didn’t learn this from Paramount or Mr. Wilder; he didn’t get any money from them either. He sued. Desney’s lawyers, however, were faced with a dilemma—even though the movie contained a fictionalized incident, created by Desney and included in the three-page outline, Desney’s story was an “idea” based on an actual event. The facts of Floyd Collins’s ordeal were well documented in contemporary news sources and available to the public at large—they were in the “public domain”10—and Mr. Desney actually could claim no special right in these facts. These legal realities forced Desney’s lawyers to base Desney’s claim on a theory other than copyright and, so, they claimed on the facts stated above that an “implied contract” was created between Desney and Wilder. Happily, for Mr. Desney, the court bought this argument and held that under the circumstances Wilder had agreed to pay Desney for the use of his outline in developing the movie.

 

Making submissions.

The Desney v. Wilder case, along with similar cases which followed,11 have perked up the attention of the legal departments of motion picture studios, major producers and directors, actors, and others to whom submissions are made on a regular basis. In most cases, a policy of refusing to accept any unsolicited submission is in effect. If you send your “pitch,” without permission, the studio, for example, will send it back to you unopened. Sometimes the studio will accept submissions from established agents and entertainment attorneys whom they know (the theory, I guess, is that such persons are not out there making a living from suing distributors and major talent). In some cases, studios will accept submissions if the person submitting the material signs a submission agreement. The form of agreement may differ, but the substance is the same—the person making the submission acknowledges and agrees that the studio (or other entity) is working on a lot of projects and may have something similar to the one being submitted and, therefore, such person waives any right to sue the studio (etc.) for infringement and, of course, implied contract.12

If you are presented with a submission form, you should read it carefully and consult an attorney before signing it. Be warned, however, that there won’t be a lot of negotiation on the form. History shows that studios have indeed been targets for litigation based on unsolicited submissions. Moreover, as you can imagine, most unsolicited material comes from first-time writers, producers, or other amateurs hoping to strike it rich in Hollywood. Finally, the sheer volume of submissions would undoubtedly be staggering—anyone living in L.A. for any length of time can vouch that virtually everyone here is writing a screenplay or teleplay; to sift through this mountain of material would take time and money. With these three strikes against submissions, the studios have adopted the policy and are not likely to change it.

Please note, notwithstanding the above discussion, there are still pressures on the studios to (1) take submissions (there will always be the need to find great stories and creative people who come up with them) and (2) reward even first-time submitters for good stories (if they can come up with one winner, they might be able to do it again). I am confident that a major studio would rarely knowingly base a motion picture on a script for which clear chain of title had not been firmly established. If nothing else, however, Desney v. Wilder and the cases that followed pointed out the circumstances in which both the submitter and the recipient of material may be especially at risk.

 

Receiving submissions.

Before leaving the subject of submissions, it is important to note that this is one of those coins that has two sides. Producers, like yourself, will often be in the position of receiving material. As noted above, there are good reasons that the studios don’t have free submissions policies—and when you are on the receiving end of a submission you should follow the studios’ lead. Imagine that someone sends you a treatment of a story about the Revolutionary War. Well, that might be okay unless you or your company also has a development project on the same topic. Or suppose that someone sends you a letter attaching a newspaper article or enclosing a public domain story or book. Before the submission, you had just as much right as every other person in the world to stories about the Revolutionary War, the story in the newspaper article or book. But now, because you are on the receiving end, and because of the holding in Desney v. Wilder, you could be in a worse position than even the public at large. Thus, it is wise to establish policies for and documentation with respect to receiving material. Either (1) take submissions only from persons you know or whose reputations are verifiable or (2) cause the submitter to sign a submission agreement, sometimes referred to as a “literary release.” Again, the submissions agreement will cover the basic studio concerns. For example, consider the following sample provisions from a typical literary release:

 

Representations and warranties. First, since we will encounter representations and warranties in almost every contract we discuss, I need to help you understand why they are so important. This requires a very brief understanding of the history of the legal system we use in America, which we borrow from Merry Old England. From very early times, judges in England were fond of reducing legal principles to axioms. One of these axioms, still relevant today, is caveat emptor, or “let the buyer beware.” In England, the legal rule was that someone bought a piece of merchandise at the buyer’s risk. If there was a latent defect in the merchandise, too bad—unless, there was fraud (for example, if you bought an apple that didn’t look rotten from the outside, but was rotten in the middle—too bad, unless the seller told you that the apple wasn’t rotten, knowing that it was). So, how did buyers’ lawyers create a scenario where their client would be protected? Easy; they asked the seller questions about the merchandise. If the seller told a lie (i.e., made a “misrepresentation”), that’s fraud. Thus, making a representation about the product you are selling is tantamount to warranting the product—hence the phrase “representations and warranties.”

I hereby represent and warrant that: (a) the Material was created by and is wholly original with me; (b) I have the exclusive right to grant all rights in the Material; (c) I have exclusive rights in the title, with regard to its use in any connection with the Material; and (d) I have the full right and authority to submit the Material to you upon all of the terms and conditions herein stated and to enter into this Literary Release. I agree to indemnify you and hold you harmless from and against any claim, loss, obligation, liability, cost or expense, including attorneys’ fees and costs, which may be asserted against you or incurred by you, that arise out of or in connection with the Material or any use thereof.


The party submitting the treatment (or screenplay or any other type of intellectual property) “represents and warrants” (i.e., says, “I guarantee that I am telling you the truth”) that the material being submitted is original or, if not original, is based on material the rights to which have been obtained from relevant third parties by the submitting party. In other words, the submissions form must clarify that there is an unbroken chain of title and that, if the material is used, you, the producer, will receive all the rights necessary to make and freely exploit a movie based on such material. The representations and warranties are accompanied by a promise to indemnify you if you incur any loss (including attorneys’ fees and costs) should such representations and warranties turn out to be untrue.

This pattern—representations and warranties followed by a promise to make it right if the representations are not true—will be repeated many times in movie business contracts.

 

Making disclosures. What happens if the submission form contains a statement that is not true? Let’s suppose, for example, that, since you used Aunt Lucy’s story in your treatment, the statement, “the Material was created by and is wholly original with me…” is not true. Go ahead and sign it any way? No! Don’t tell a lie—that’s fraud. Rather, tell the truth. You can say, for example, “Except for the material that I disclosed to you in writing, the Material was created by and is wholly original with me.” What happens here? Well, if you took steps to own or at least control Aunt Lucy’s story for use in your treatment, everything will be cool, because your chain of title will be intact and you will be able to make the other representations and warranties. If you didn’t take these steps…well, remember the story about Fram Oil Filters?

 

To pay or not to pay. The submitting party will wish to clarify that the material can’t be used unless you, the producer, negotiate a deal providing compensation to the submitting party.

You agree that you will not use the Material as the basis for a motion picture or television program unless you first negotiate with me compensation for such use; but I understand and agree that your use of material containing features or elements similar to or identical with those contained in the Material shall not obligate you to negotiate with me or entitle me to any compensation, if you determine that you have an independent legal right to use such other material, which is not derived from me (either because such features or elements were not new or novel, or were not originated by me, or because another person, including your employees, has submitted or may hereafter submit material containing similar or identical features or elements). Without limiting the foregoing, it is understood that you may use any part of the Material, which could be freely used by a member of the public, without liability to me.


The form simply states what the Desney v. Wilder decision holds as a matter of law. However, this obligation to negotiate with and pay the submitter will be subject to several important considerations: The producer will be able to freely use material that is deemed—by the producer (since this is, after all, the producer’s form)—to be available to the producer from an independent source. For example, if the producer receives material from another person that is similar or identical to the material being submitted, the producer can use that other material without negotiating with or paying this submitter. Alternatively, the producer may determine that the material submitted is not new or novel or original with the submitter—for example, a treatment for a movie about the signing of the Declaration of Independence. Similarly, the form will clarify that the producer will not be in a worse position than the general public related to the submitted material—if the material is in the public domain, for example, the producer will have the right to use it, notwithstanding Desney v. Wilder and the implied contract theory.

 

No agreement. And speaking of Desney v. Wilder, the producer’s form will always clarify that no agreement is created by the submission alone; there must be a future negotiation and a written agreement. Otherwise, the producer has no obligation toward the submitter.

There is no agreement between us, express or implied, relative to your use of the Material. I agree that any discussion we may have with respect to the Material shall not constitute any agreement, express or implied, as to the purchase or use of the Material, or any portion thereof, which I am hereby disclosing to you either orally or in writing. Should you decide to acquire the Material, I agree to negotiate with you in good faith with respect thereto. I agree that you shall have no obligation to me in any respect whatsoever with regard to the Material unless or until we have executed a written agreement, which, by its terms and provisions, will be the only contract between us.


Limited right to complain. The form gives the submitting party a limited time (in this case, ninety days after notice—unless the legal “statute of limitations” cuts it off sooner) to register a complaint.

If, notwithstanding my release set forth above, I should hereafter claim that you have used the Material, or any portion thereof, without my consent or authorization, I specifically agree that I must give you written notice by certified or registered mail, at your address set forth above, of any claim arising in connection with any alleged use by you of the Material or arising in connection with the terms of this Literary Release, within the period of time prescribed by the applicable statute of limitations, but in no event more than ninety (90) calendar days after I acquire knowledge of such Claim, or if it be sooner, within ninety (90) calendar days after I acquire knowledge of facts sufficient to put me on notice of any such Claim, as an express condition precedent to the initiation of any action hereunder. My failure to give you written notice will be deemed an irrevocable waiver of any rights I might otherwise have with respect to such Claim. I shall further withhold commencing the arbitration proceeding, as specified below, for a period of thirty (30) days after said written notice to allow you time to investigate any Claim.


As the form provides, the complaint must be made in a formal way (here by certified or registered mail). The submitter’s failure to raise the claim, according to the form, will act as a legal waiver of the claim (in other words, the submitter gives up the claim). Finally, the producer gets another period of time, according to the form, to investigate the claim.

 

Arbitration. Many submission agreements require the matter to be arbitrated, as opposed to litigated in a court. I have chosen not to go into all the procedural detail related to arbitration here, but it may be helpful to understand why the producer might choose arbitration in the form. First, arbitration is handled by an expert (usually an entertainment lawyer or a retired judge, who is familiar with entertainment issues) and not by a jury. Producer defendants generally like to avoid juries because they are unpredictable and, in the United States, sometimes award very high damages to the plaintiff. Second, generally speaking, arbitration is less time consuming—and, therefore, cheaper.

 

No responsibility for loss. The form clarifies that the submission does not involve the only copy of the material and the submitting party has retained a copy—thereby eliminating the added claim that the producer lost the only manuscript or other valuable material.

I have retained a copy of said Material, and I release you from any liability for loss or other damage to the copy or copies submitted by me.


Release. Now we come to the actual release language. The submitter formally declares in the form that he or she releases the producer from liability, unless a claim is brought in accordance with the form.

Except as otherwise provided in this Literary Release, I hereby release you of and from any and all claims, demands and liabilities of every kind whatsoever, known or unknown, that may arise in relation to the Material or by reason of any claim now or hereafter made that you have used or appropriated the Material.


Consideration. Under basic contract law, all contracting parties must give something of value—known to first-year law students as “consideration.” What is the producer giving? He is giving his time to consider the submission. If he accepts the material, there is an implied promise that he will give something of value to the submitter—as in the Desney case. The details are left to another day. What is the submitter giving? The obvious answer is a chance for the producer to obtain the material. The not so obvious answer is the release of the producer from liability. The producer is saying, in essence, “Okay, I’ll take a look, but not unless you release me from the risks that are incurred by accepting material.”

I acknowledge that but for my agreement to the above terms and conditions, you would not accept my request to receive and consider the Material, which I am hereby submitting to you.


Who Is the Author of the Treatment?

“Who wrote this?” is a simple enough question. But as you will see, the answer is complicated.

 

Who is the author?

One of the questions on the USCO copyright form asks, Who is the author? Under normal circumstances, if you write the treatment yourself, with no contribution from any third party and not as part of your job or because someone paid you to do it under contract, you can put your own name as the author. You can list yourself as author in other situations too, but careful housekeeping is required. I am not saying that you must write the treatment by yourself. But it is important that you fully understand the implications of joint authorship or having third parties write it on their own. Don’t go to sleep here!

 

Joint authors and third-party authors.

Remember that copyright protection is automatic. No registration is required. So, when you sit down with your friends and relatives to brainstorm the story, the moment you put their ideas into your treatment they (not you) are automatically copyright owners of that part which was “created” by them. The same principles apply to other persons who are asked (or hired) to write the treatment with or for you. When another person creates the treatment, even if it is your idea, that other person is the “author” and under the copyright statute enjoys copyright protection. And you thought this automatic protection was great stuff, didn’t you? Well, here is the dark side of the coin.

 

Chain of title again (and not the last time either).

Why is all this jabbering on about copyright law so important? Because, at several points along the way, you will be required to prove your chain of title. That means that you must demonstrate that you (or your production company) have a clear and unbroken chain of title to the treatment and—later on—the screenplay that may be based upon such treatment. Of course, Aunt Lucy would never sue you for infringement (and maybe that is right). But if she does (and she would only do so after you sell the screenplay and it starts to do mega business), there could be trouble. Buyers of screenplays, like investors and distributors, do not like this kind of trouble—so, they will get angry at you and they will call their lawyers and their lawyers will do nasty things. It’s too horrible to describe.

 

The certificate of authorship—“belt and suspenders.”

There are two major ways for you, the producer, to own the copyright in the treatment (the same applies to the screenplay), even if you collaborate (on a formal or informal basis) with another person or have another person write the treatment in total. First, if the person writing or collaborating with you on the treatment is your “employee” and writes the treatment within the scope of his or her duties as your employee, the “work-made-for-hire” doctrine may make the treatment yours. Second, even if the writer or collaborator is not your employee, he or she can still make an assignment to you of all that individual’s rights in and to the treatment. Both ways will require the help of an experienced lawyer. The bottom line—as a producer, you want to have anyone who touches your treatment or screenplay sign a piece of paper, referred to as a “certificate of authorship” or “waiver,” acknowledging that (1) the writer’s contribution to the treatment was done as a work-made-for-hire and/or (2) the writer assigns to you his or her right, title, and interest in and to the treatment. Many certificates of authorship state that the writer acknowledges the legal theory in clause (1), but in case some subsequent court doesn’t agree with that theory, then the theory described in clause (2) is applicable. Thus, the conventional wisdom for the prudent producer is to use both the “belt” and the “suspenders” to secure claim to the work.

 

Work-made-for-hire doctrine. From your (the producer’s) point of view, the beauty of the work-made-for-hire doctrine is that you are the author/owner from the very beginning. In fact, the USCO registration form requires that, in a work-made-for-hire situation, the employer be listed as the author. The producer owns the treatment from the beginning. There is no need for a contract transferring ownership that could be found to have a defect; thus, the work-made-for-hire doctrine is favored by producers.

The reasoning underlying the common view that producers need the certificate of authorship to say that the work is both a work made for hire and an assignment of rights, however, is because the work-made-for-hire doctrine has some twists and turns. If you are a producer, for example, and hire writers to do screenplays for you full time, and pay Social Security, withholding tax, and benefits and in other ways act like a true employer, then it should be relatively simple to take the position, under the work-made-for-hire doctrine, that you own the material the writers write for you. Under the Copyright Act, in order for the doctrine to apply, the work must be “specially commissioned” pursuant to a “written contract” and fall into one or more of the following categories:


	Contribution to a collective work

	Part of a motion picture or other audiovisual work

	A translation

	Supplementary work

	Compilation

	Instructional text

	Test or answer material for a test

	Atlas



Obviously, “part of a motion picture or other audiovisual work” is most relevant for our discussion here. A screenplay or treatment would easily fit this definition, as both contain scenes, characters, plots, and so forth, that are “part of a motion picture.” Still, you need a written document and have to have the other evidence that the writer is your employee.

Another issue related to the work-made-for-hire doctrine is timing. The question is whether the doctrine applies when the writer (or creator) starts work before the contract is signed. Suppose that you want to hire a writer to write your treatment. You meet the writer at the local café to discuss the terms over a milkshake. Eventually, you reach an agreement; you will pay $2,000 and the first draft treatment will be delivered in four weeks. And you will own the copyright. Then you call your lawyer and four weeks later, about the time the writer brings you the first draft, the lawyer delivers a contract and the writer signs it. Everything is cool, right? Well, maybe not. In 1995, in Playboy v. Duma,13 a federal court found that even though the parties didn’t sign their contract until after the work was done, the work-made-for-hire doctrine nevertheless applied to make the employer the “author” for the purpose of the Copyright Act. Like the example above, the court felt that, as long as the two parties had an agreement that the doctrine would apply, it didn’t matter that they signed the written document after the work was done. However, in 2002, the same federal court ruled that the doctrine may not apply. In Marvel Characters, Inc. v. Joseph H. Simon,14 the Second Circuit found that the work-made-for-hire doctrine did not apply to work done by Mr. Simon even though he had signed a settlement agreement in 1969 acknowledging that he had done the work many years before, for the predecessor of Marvel. This case seems to say that there wasn’t really an agreement between the parties before he started the work. The moral of this story is to get the paperwork done before the work starts.

 

Independent contractors. A problem arises when the person you hire is not an employee, but an “independent contractor.” This term has a special meaning under the law, because tax-withholding obligations and certain other employment-related issues turn on whether a person is an employee or an independent contractor. If the writer is a true independent contractor for tax purposes, then the producer will not have to (1) withhold taxes and issue a Form W2 (although he will have to issue a Form 1099) to the writer, (2) pay benefits (unless, of course, the writer is a member of the WGA in which case the payment of benefits is part of the producer’s contractual obligation), or (3) (in most states) pay workers’ compensation. Thus, the producer’s desire to avoid certain tax-related reporting and withholding burdens may be at odds with the work-made-for-hire doctrine15 and the producer should weigh the importance of maintaining the independent contractor argument against the advantages obtained through the doctrine.

 

Assignments. An assignment of rights is based on a different legal theory than work made for hire. In a work-made-for-hire situation, the assumption is that, since the writer is an employee, any work produced by that person belongs from the beginning to the employer. An assignment, on the other hand, is based on the assumption that the copyright was originally owned by the writer and, therefore, to get the copyright into the hands of the producer the writer must transfer or assign ownership to the producer. In the first situation, the writer never owned the work and the employer is the “author” for copyright purposes; in the other situation, the writer is the author and owner, but then assigns ownership in and to the copyright to the producer. With regard to the USCO copyright registration form, the major practical effect of this difference is in the way the copyright form is filled in. As we discussed, if the work being registered is a work made for hire, the producer’s name will go under author. If the work-made-for-hire doctrine is not going to be used, the writer’s name will be listed as author and a notation will have to be made that the rights have been assigned to the person or entity submitting the application.

There are more differences, however, than mere form. As noted above, an assignment requires a contract—which is subject to termination for breach. If an assignment agreement is in fact terminated, the rights go back to the assignor. In a work-made-for-hire situation, an unhappy employee might be able to bring some claim against the employer, but the rights would stay with the employer—the deemed author of the work. Thus, giving up on the work-made-for-hire doctrine, even at the expense of having to withhold taxes and provide other benefits, may not be worthwhile.

 

Sample certificate of authorship. Today, the usual practice is to recite both theories in the certificate of authorship. In this section, we will look at a standard and relatively complete certificate of authorship employing both theories, among other things. Note that the version discussed below contains a complete set of representations and warranties, an indemnity, authorization to use the name and likeness of the author for publicity and other standard purposes, a waiver of moral rights and other provisions that give third parties comfort on the major rights related issues respecting the author’s contribution. Don’t be concerned about the detailed language of the certificate right now—we will cover all these issues later in greater detail in the context of the writer’s agreement.

The preamble of the certificate of authorship clarifies who the parties are and what the project is. If the certificate is related to a formal writer’s agreement that agreement is referenced. One may ask why, if there is a separate writer’s agreement, a separate certificate of authorship is necessary. In large measure, the reason is for convenience in proving the chain of title to third parties, if the need arises. The certificate of authorship does not contain the financial and other proprietary terms of the agreement and is focused on the matter of rights. It can be given to third parties (for example distributors and financiers) without disclosing proprietary information.

I, Robert J. Writealot, hereby certify that I am engaged to render writing services in connection with that feature-length theatrical motion picture tentatively entitled “The Quest” (the “Picture”) within the scope of my engagement pursuant to and subject to all of the terms and conditions of that certain writer’s agreement (the “Agreement”), dated as of April 6, 2005, between me and Quest Productions, LLC (“Producer”).


The certificate of authorship clarifies that the producer, who pays for the author’s services or for the material itself, will receive the rights exclusively. Note that the certificate contains the magic language related to the work-made-for-hire doctrine (that the material is “specially ordered or commissioned by Producer for use as part of a motion picture or other audiovisual work”) and contains the backup theory of assignment (that the author grants, assigns and sets over the rights).

I hereby represent, warrant and agree that: (a) all of my services in connection with the Picture will be rendered for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged; (b) all of the results and proceeds of my services and all material of whatever kind or nature created, written or furnished by me in connection with the Picture (all such results and proceeds and all such material being collectively referred to herein as the “Material”) shall be considered “works made for hire” specially ordered or commissioned by Producer for use as part of a motion picture or other audiovisual work, with Producer being deemed the sole author thereof forever and throughout the universe; and (c) Producer shall solely and exclusively own, and I hereby grant, assign and set over (and, to the extent that the same shall be impermissible or ineffective in any jurisdiction, hereby exclusively license) to Producer, forever and throughout the universe, all right, title and interest now known or hereafter created that I may have in and to the Material and each and every part thereof (including all incidents, plots, dialogue, characters, action and titles forming a part thereof), including all copyrights therein, all renewals and extensions of such copyrights and all other proprietary rights of any kind, nature or description (including all motion picture, television and allied and incidental rights), that may be secured under the laws now or hereafter in effect in the United States of America or any other jurisdiction, and all proceeds derived therefrom and in connection therewith, with the right to make such changes therein and such uses and dispositions thereof, in whole or in part, as Producer may from time to time determine.


The certificate also requires the author to waive “moral rights,” a set of rights that are relevant in nations that have adopted the civil law system, such as France, Germany, and Japan. This is important and we will discuss this in greater detail later on.

I hereby irrevocably waive all “moral rights of authors” and all similar rights which I may now or hereafter have in or to the Material or any part thereof.


The certificate of authorship, like the writer’s agreement itself, requires that the author make certain representations and warranties related to the material submitted to the producer. As we have discussed, and as we will see later on, a writer’s representations and warranties relate to the originality of the work and the absence of claims against the rights. I’ll explain later about the absence of claims under the laws of “publicity” and “defamation,” which are included in the author’s representations and warranties here. Also, note the author’s clarification that the author’s representations and warranties do not relate to any material added by the producer or other third parties.

I hereby represent, warrant and agree that all of the Material is and will be written solely by and is wholly original with me, does not and will not infringe any copyright of any person, is not the subject of any actual or threatened litigation or claim and does not and will not constitute a libel or slander of any person or infringe upon or violate the right of privacy or any other right of any person; provided, however, that the preceding representations, warranties and agreements in this sentence shall not be applicable to any specific material taken directly by me from material supplied by Producer for incorporation into the Material or to any specific material incorporated into the Material by employees or officers of Producer other than me.


As we discussed above, the result of breaching a representation and warranty is the obligation to indemnify—or to make whole—the producer who pays for the services or material.

I hereby agree to indemnify and hold harmless Producer and Producer’s successors, assigns, licensees, directors, officers, employees and agents from and against any and all liabilities, losses, damages, costs and expenses (including reasonable attorneys’ fees) in connection with any claim or action arising out of any breach of any of my representations, warranties or agreements hereunder; provided, however, that I shall not be required to indemnify and hold harmless with respect to third-party defamation, invasion of privacy or publicity claims where Producer requests me to prepare literary materials which are based in whole or in part on any actual individual, whether living or dead, provided that I accurately and timely provide all information reasonably requested by Producer for the purpose of permitting Producer to evaluate the risks involved in the utilization of such materials.


Perhaps an example will help. Suppose Robert Writealot submits a treatment to Peter Pro, a producer. In the certificate of authorship that Peter asks Robert to sign, Robert states that he is the sole author of the treatment and that the treatment is original with him. Peter Pro then hires a screenwriter to draft a screenplay based on Robert’s treatment, assembles a cast and a lot of money and makes a movie. A week after the movie is released in theaters, Robert’s Aunt Maggie hires a lawyer and sues Peter—Robert is family, after all—for money damages. As it turns out, Robert actually wrote the treatment based on Aunt Maggie’s children’s book without her permission. The suit begins and Peter hires a team of lawyers costing about $50,000. Nevertheless, Aunt Maggie wins $1 million and the judge orders Peter to pay up. However, Peter remembers Robert’s representations and warranties. Unter the certificate of authorship, because the story in the treatment wasn’t original with Robert, Robert must now “indemnify” Peter (make Peter whole) by paying him the $1 million Peter lost to Aunt Maggie and the $50,000 he paid to his lawyers (yes, that amount might be “reasonable” depending on the factors involved), even though Robert wasn’t a party in the lawsuit.

The same indemnification obligation arises on the part of the producer to the author for breaches in the representations and warranties of the producer respecting material added by the producer.

Producer hereby agrees to defend, indemnify and hold harmless me and my heirs, executors, administrators, successors and assigns from and against any and all liabilities, losses, damages, costs and expenses (including reasonable attorneys’ fees) in connection with any claim or action (other than any claim or action arising out of a breach of any of my representations, warranties or agreements hereunder) respecting (i) material supplied by Producer for incorporation into my work, or incorporated into my work by employees or officers of Producer other than me, or (ii) Producer’s production, distribution or exploitation of any motion picture or other production which incorporates the Material.


Let’s change the example given above. Suppose that after Robert submits the treatment, Peter decides to add some different characters and plots. Peter gets someone to write the new screenplay, gathers the money, and produces and releases the movie. A week later, Aunt Maggie sues Robert, not Peter, because “Robert has always been a little brat.” Robert hires a lawyer, who charges him $50,000, but he still loses $1 million in the end. Robert then goes to Peter and demands to be indemnified, because the basis of Aunt Maggie’s claim was the characters and plots added at Peter’s direction. To make Robert whole, Peter has to pay Robert $1 million and the legal costs.

The author also agrees to provide “further assurances” to the producer. This means that the author agrees to sign documents and do other things that might have been ignored or overlooked at the time the producer and author entered into their deal (when they were more worried about the screenplay than the legal stuff). Note that the producer often demands that the author grant a “power of attorney” so that the producer can sign the documents and do these other things on behalf of the author.

I hereby agree to perform such further acts and to execute, acknowledge and deliver such further documents consistent herewith as Producer shall deem reasonably necessary or advisable to obtain, perfect, maintain, evidence or enforce Producer’s rights hereunder, and if for any reason I fail to do any of the foregoing within ten (10) days after Producer’s written request therefor, I hereby irrevocably appoint Producer as my attorney-in-fact (such appointment being coupled with an interest), with full power of substitution and delegation, with the right (but not the obligation) to perform any such acts and to execute, acknowledge and deliver any such documents on my behalf.


Related to the “publicity rights” referred to above, the producer wants to make sure that he has the right to use the name and likeness of the author in certain ways related to the picture.

I hereby grant to Producer the right to issue and authorize publicity concerning me, and to use my names, voices, approved likenesses and approved biographical data in connection with the distribution, exhibition, advertising, marketing, promotion and exploitation of the Picture. I shall exercise approvals hereunder reasonably and within ten (10) days after request by Producer, or such approvals shall be deemed given.


The provision that follows means that if the author does have a valid claim against the producer, the author agrees to be satisfied with receiving money and that the author will not have the right to stop the project. In addition, the producer wants the author to know that the producer has no obligation to actually use the material created by the author.

I hereby acknowledge and agree that in the event of any breach or alleged breach by Producer of any of its obligations to me, I shall be limited to my remedies at law for damages actually suffered (including reasonable attorneys’ fees and costs), if any, and shall not be entitled to terminate or rescind either the Agreement or this certificate, or to seek equitable or injunctive relief, or to enjoin, restrain or otherwise interfere with the development, production, distribution, exhibition, advertising, use or other exploitation of the Picture or any other production based on the Material.


And finally, the certificate of authorship clarifies that the referenced agreement is a more authoritative document.

This certificate is executed in accordance with and is subject to all of the terms, conditions and provisions contained in the Agreement, all of which terms, conditions and provisions are herein incorporated by reference.


Derivative works.

Why worry so much about the copyright status of the lowly treatment? As you will see, nothing can happen until the screenplay is fully developed. However, since your screenplay will be based on the treatment, the treatment forms the first important link in the chain of title. If you forge that chain well, then each subsequent link will benefit from its strength. The reason is that an artistic work formed from or based on a previous work is a “derivative work” of such previous work.16

Under the copyright law, you as the owner of a work have the exclusive right to make derivative works based on it. If someone else, without your permission, tries to make a screenplay based on your treatment, that person will be guilty, under the law, of copyright infringement. Conversely, if you want to make a screenplay based on a treatment or novel or some other printed work owned by another person or entity, you will have to get permission from such person or entity.

The term “chain of title” can be observed by an examination of the concept of “derivative work” in action. Note the examples below:

In these four cases, each work is a derivative work of the one that proceeds it. Obviously, screenplays can be based on works other than treatments: The Magnificent Seven, a successful motion picture starring Yul Brynner, among others, was based on The Seven Samurai, a famous Japanese film written and directed by the legendary Japanese director Akira Kurosawa, and starring Toshiro Mifune. The Firm was based on the novel of the same name by John Grisham. The motion picture West Side Story, with Natalie Wood, George Chakiris, Rita Moreno, and others, was based on the musical play, of the same name, conceived by Jerome Robbins and written by Arthur Laurents, Leonard Bernstein, and Steven Sondheim. Robbins, who originally conceived the play, based his idea on William Shakespeare’s Romeo and Juliet. The play was adapted to modern-day terms: Instead of two warring families in Italy (as in Romeo and Juliet), Robbins used two West Side New York gangs of different ethnic backgrounds.
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In order, then, to establish your chain of title, you must obtain the right from the owner of the “underlying” or original work to make the derivative work. In the case of a treatment owned by you (which it will be if you were paying attention above), you can write or cause another person to write a screenplay based on that treatment with no problem. However, in the case of a treatment, book, or other motion picture owned by another, you must first obtain a grant of rights from the original owner. You can’t pick up the newest John Grisham novel in your local bookstore and draft and exploit a screenplay based on that novel without Mr. Grisham’s permission. Also, you can’t develop a screenplay featuring Luke Skywalker, Han Solo, Princess Leia, Chewbacca, R2-D2, and C-3PO without obtaining the permission of Lucasfilm—even if your story is totally different from Star Wars. Please note that I am not saying that getting this permission from the owners of such valuable properties will be possible—indeed, of the few predictions that I am willing to make in this book, I can assure you that obtaining a license from John Grisham and Lucasfilm to make derivative works based on their property will be beyond the ability of any normal producer, even where money is not an issue. And, in the case of franchise properties, such as Star Wars or Indiana Jones, obtaining permission will be impossible (yes, I used that word intentionally).

A derivative work can also be something tangible or dramatic. A piece of merchandise derived from another work is still a derivative work. Imagine, for example, a Harry Potter board game, computer software game, figurine, etc.—it’s not hard, because all these things are out there in the real world. Thus, without the permission of Ms. J. K. Rowling, these things cannot be produced by anyone but her.

 

Public domain.

It is important to note the one major exception in the chain of title discussion as it relates to derivative works. As a matter of public policy, lawmakers have chosen not to give copyright protection forever. Thus, at some point in time, copyright protection for a work ceases. And when the copyright term is finished, the work is said to have fallen or entered into the public domain. And when it does, any member of the public may use it freely for any purpose without permission from the original copyright holder. You will have to consult an attorney in the close cases, because the rules governing the period of protection are complex. However, I can tell you with confidence that Messrs. Robbins, Laurents, Bernstein, and Sondheim did not have to worry at all about finding the living descendants of William Shakespeare—all of his works are in the public domain. So long as they have not been recently modified or enhanced (with commentary or explanatory footnotes, for example), you can reprint them, make movies and novels and comic books based on them without any problem.17 Generally speaking, this level of comfort exists for works created in or before 1900.18

Note that it is not possible to make general assumptions about works created after that date—unless they were created recently, in which case you can assume that copyright protection still exists. It is possible for works created in the 1950s, for example, to be in the public domain, but it is also possible for such works to be protected. Ascertaining whether such is the case, however, is the work of attorneys who specialize in this area and who can only do so after researching various factors—such as when the work was originally “published” (a legal term of art), whether or not a renewal was required and, if so, made. If you have any questions—meaning, if the work was created after 1900—call a lawyer.







Using Someone

Else’s Story



The Option Agreement and the Acquisition

It’s not necessary to come up with your own idea. Producers often opt to use the ideas and works of others to propel them forward on their quest to make and exploit a commercial movie. This requires a different approach, and a further knowledge of how copyright law works.

As touched on in the discussion about derivative works above, you can always “buy” or “option” a story (usually in the form of a book or short story) from someone else. The option agreement is the most common way to obtain the right to make a derivative work. The agreement contains three basic parts: The option, the purchase, and a description of the rights being optioned.

 

The option.

Producers do not normally buy the rights to make a movie based on a work immediately. Instead they purchase an “option” to buy the rights at a later date. The essence of an option agreement is that the owner of the work is paid a fee (an “option fee”) to keep a property “off the market” for a certain period of time (called the “option period”). This gives the producer who purchases the option the exclusive right during the option period to develop a screenplay based on the property. The option period is usually between six and eighteen months and is often renewable at the producer’s discretion. The option fee can be modest or great ($1 to $5,000 to $100,000 and more) per “option term;” the renewal cost is usually the same as the original option fee.

The practical reason for using an option agreement for development is to keep the costs of development low. As we will discuss later, developing a screenplay in America is always a speculative proposition and is, thus, fraught with risk. If the producer can set the project up before the expiration of the option period, the exercise or purchase price (the ultimate purchase price of the movie rights) will be paid by the production financier along with the other costs associated with the budget of the picture. Let’s take a look at some of the nuts and bolts of an option agreement.

 

Option. The paragraph below shows the typical option structure—an initial option with the right on the part of the producer to extend the option if needed or desired. During the option period, the owner of the property typically cannot do anything with it and the control of the property rests in the hands of the producer.

Owner hereby grants to Producer the sole, irrevocable and exclusive option (the “Option”) to acquire from Owner, in perpetuity throughout the world and in any and all languages, the “Rights” (as defined below) in and to the Property. The Option shall commence as of the date of this agreement and shall continue through and until the date which is twelve (12) months after the date first above written (the “Initial Option Period”). Producer shall have the right, exercisable by written notice to Owner at any time prior to the expiration of the Initial Option Period, to extend the Option for an additional twelve (12) months (the “Second Option Period”) commencing upon the expiration of the Initial Option Period. The Initial Option Period and the Second Option Period, together with any extensions thereof provided in this agreement, are sometimes collectively referred to herein as the “Option Period.” Producer may exercise the Option by written notice to Owner at any time prior to the expiration of the Option Period.


Note that some properties have such great value that the owner is not likely to sit by while the producer takes his time. In these cases, the owner of the property may impose conditions or “benchmarks” that the producer must meet in order to keep the project going forward. For example, suppose that a certain comic book property (such as Spiderman) spawns a bidding war among the major studios. The owner of the property will not be satisfied simply to take an option fee—even if the fee is $1 million! The owner wants to see the property made into a movie. Thus, if the producer fails to get a writer or attach a director or actor within a certain amount of time, the option period might end. In other cases, the owners of these types of properties won’t agree to any type of option.

 

A typical option fee formulation. The paragraph below is typical of the fee structure in a motion picture option agreement.

As full and complete consideration for the Rights and all representations, warranties, indemnities and agreements made or given by Owner in connection herewith, Producer shall pay to Owner the following:


The producer pays a certain sum for a certain period of time. Then, if the producer needs more time to develop the property, he or she will have the option to extend the option period by the payment of an additional fee.

	(a) With respect to the Initial Option Period, the sum of $5,000 (the “First Option Payment”), payable immediately upon the execution of this Agreement. The First Option Payment shall be applicable against the Purchase Price (defined below).


Typically (but not always), the first option fee will be applicable against the purchase price and the second option payment will not be applicable. Thus, in this case, in accordance with the provision below, if the purchase price is $50,000, the producer would pay $45,000, whether or not the option period is extended.

	(b) If Producer elects to extend the Option for the Second Option Period, the sum of $5,000, payable upon Producer’s written notice to Author of such election.


The purchase.

Before the end of the option term (or, if it comes earlier, the start of production), the producer must exercise the option—in other words, he must purchase the rights under the terms of the agreement or let it go back to the owner. There is a wide range—from thousands to millions of dollars—in purchase prices. Once the option is exercised, the rights (as defined in the option agreement) will belong to the producer under the terms of the option agreement. Some producers, if the project is going well and the opportunity to renew the option is not possible, will nevertheless purchase the rights to preserve their ability to continue with the project.

 

The exercise price. The provision below shows another way to say that the first option payment is applicable against the purchase price. Note that this contract provision applies only to the first option payment against the purchase price.

Note, also, that the parties agreed in this case that, if the budget of the picture goes over $30 million, the exercise price will also go up. The negotiation goes something like this: First, the producer says something like, “Come on, this will be a low-budget picture—cut me a break.” Then, the owner says, “Well, okay, but what happens if you get a big star to play the role of the prince? The trip-wire formulation in the example above is a common way to meet this concern, but there are others. A more logical approach, perhaps, is to allow fee “bumps” to occur as similar bumps are made in the budget. For example, the owner and producer might agree to raise the exercise price for every $10 million or $15 million. At this point in the business, however, simplicity usually prevails—and in favor of the party with the greatest bargaining leverage.

If Producer exercises the Option, then (i) upon such exercise, an amount equal to $50,000, less the First Option Payment, and (ii) in the event the final approved production budget of the first motion picture based on the Property produced by Producer (the “Picture”) exceeds $30,000,000.00, an amount equal to $75,000.


Reversion. Although we will cover this point again later, owners of properties are usually not willing to sell the rights to their books, at any price, just to see them sit on the shelf forever. Thus, a common feature of option agreements and buyout or acquisition agreements (discussed later) is the “reversion” clause. In this case, even if the producer exercises the option (i.e., buys the property), he will have a set period of time (here, five years) to get the property ready to produce. The term “principal photography” has a particular meaning—the filming of the movie (also discussed later).

Anything in this agreement to the contrary notwithstanding, in the event that principal photography of the Picture has not commenced within five (5) years after payment of the total amount of fixed compensation specified above, then this agreement shall immediately terminate and shall thereafter be deemed null and void, and all rights granted to Purchaser hereunder shall automatically revert to Seller.


The acquisition (or “buyout”).

Some novelists, John Grisham and Michael Crichton, for example, do not option their works. If you want to make a movie based on their novels, you must pony up with the exercise price at the outset. Obviously, novelists on this level can demand a heavy price. My guess is that you will not be in the market for an underlying work in this category. If you are (and you actually have the money to purchase the rights to one of these books), please call me. Again, even in this context, the author will insist on a reversion clause and may even require progress benchmarks (as discussed before). Authors want more than money—they want to see their work on the giant screen. If progress isn’t being made or if the movie isn’t being produced after a certain time, authors will want the rights to go back to the author.

Rights Granted

A primary focus by lawyers in these agreements is the definition of the rights being granted. As you will soon discover, there is more than one way to slice up the rights.

 

Nature of intellectual property rights—split rights.

In the American film industry, the option agreement, in addition to the financial terms of the deal, provides a detailed description of the rights obtained by the producer upon the producer’s exercise of the option. It is worth noting that an important feature of intellectual property rights is that the owner has the ability to separate the rights and exploit them one by one in various ways.

For example, the owner of a movie can divide up the movie rights along at least two dimensions. First, the rights themselves can be divided by function—for example, print publishing rights (books and comic books), theatrical distribution rights, television exhibition rights, and merchandise licensing rights. Second, the owner can exploit each of these functions territory by territory—for example, North America, Europe, Japan, and so on. The owner can also award one or all of the rights to a producer or distributor worldwide.

[image: 47]

In this example, the owner has granted the print publishing rights and the live-action motion picture rights to Company A and Company B, respectively, on a worldwide basis. However, with respect to animation television rights, the owner has decided to split the rights up and award the North American, European, and Rest of the World rights to one company (Company C) and the Japanese rights to Company D. Company D also gets the toy merchandising rights for Japan and the Rest of the World, with those rights going to Company E, for North America, and Company F, for Europe.

 

The rights preamble.

With this feature lawyers take into account all the choices that the owner can make with respect to a given work and draft the language accordingly. The provision below, which introduces the rights portion of the agreement, takes into account the complexity of these possibilities.

Upon exercise of the Option, Producer automatically and irrevocably shall own and be vested in, and Owner automatically and irrevocably shall be deemed to have assigned, granted, conveyed, transferred and set over to Producer, solely and exclusively, throughout the world in perpetuity, in any and all languages, subject to Owner’s reserved rights specified below, all motion picture, television and allied, ancillary and subsidiary rights (including all sequel, remake, merchandising, commercial tie-in, music, music publishing, soundtrack, videogram, interactive media, multimedia, virtual reality and theme park and attraction rights), under copyright, trademark and otherwise, in and to the Property, including the themes, stories, incidents, plots, dialogue, characters, settings, action and titles forming a part thereof (collectively, the “Rights”). Without limiting the generality of the foregoing, the Rights shall in any and all events include all of the following:


This provision is typical of the preamble to the list of rights. Note that the lawyer is careful to cover the following points: (1) granting language (legal language—mostly verbs—that clarifies that the owner is transferring his or her rights to the producer, (2) exclusivity (that only the producer will have the rights), (3) the territory (under principles of copyright law, it is possible to “split” the rights in a number of ways, including geographically; in this case, the rights are to be held exclusively by the producer “throughout the world”—you could, of course, say “universe” in order to cover those multiplexes on the moon and Mars and interstellar travel), (4) the duration (in this case “in perpetuity”—a lawyer’s way of saying forever1) and (5) media (here, the standard “motion picture, television and allied, ancillary and subsidiary rights” is used, followed by an exhaustive list of examples). Notice that clause (5) is basically clarifying, once and for all, that the producer will be making derivative works based on the optioned property. This includes the right to use the story lines, plots, characters, themes, and other relevant elements of the property in question.

From time to time, the rights provision will necessarily clarify that the producer has the right to use the characters and themes of a work, but not certain stories. For example, suppose that the author of a famous comic book series agrees to grant you the right to make a network animated series for television broadcast. However, before entering into an agreement with you, the author granted the feature motion pictures rights to another producer, who developed a live-action theatrical motion picture based on the same characters and themes. Naturally (or at least I hope it is logical to you by now), the author of the comic book was probably not the author of the screenplay of the movie and, therefore, cannot grant you the story or story plot rights to the movie. The contract, in that case, would need to clarify that you do not have the right to copy the story of the live-action movie. You will have to invent your own story lines and be careful to use only characters (and the costumes and other design features) from the original comic book.

The last sentence of the introductory paragraph of the rights provision clarifies that the list to follow is not an exhaustive list. This, of course, favors the producer, who will want to argue that if he or she forgot to list something it is covered anyway.

 

Motion picture, remake, sequel, and similar rights.

In the list of rights that follows the preamble, the first relates to entertainment-oriented derivative works. The contract recites a long list.

The right to make, produce, adapt and copyright one or more motion picture adaptations or versions based in whole or in part on the Property, including sequels, remakes, prequels, spinoffs, musicals and serials, and for such purposes to record and reproduce and license others to record and reproduce in synchronization or timed relation with such motion pictures, spoken words taken from or based on the text or theme of the Property and any and all kinds of music, musical accompaniments and lyrics to be performed or sung by the performers in any such motion picture and any and all other kinds of sound and sound effects.


The list clarifies that the producer may make one or more movies based on the property or work. This is not automatic, however, and important issues arise from time to time related to the number of pictures. Take, for example, the author or owner of a property that exists successfully in another medium, such as a novel or comic book. From the author’s perspective, the “franchise” (the ongoing business enterprise) to be created based on the property is the book, not the movie. If there is going to be any sequel or merchandising, it will belong to the author and not the film producer. To the author of the book, a motion picture is just another way to exploit the property. On the other hand, think of it from the movie producer’s perspective. A movie may cost millions of dollars to produce and market. Moreover, it is often the movie that makes the property “famous” and turns it into a franchise. Which is the crucial element, the Ian Fleming novels about 007, alias James Bond, or the famous series of movies starring Sean Connery and a host of successors? Are all the movies based on Fleming’s novels, or were the screenplays devices of the producer/screenwriter? What about the Harry Potter series of books? Does Warner Bros., which acquired the movie rights, have the right to create sequels of its own making, or must Warner follow the sequence and plots of the books? This is the crux of the issue: Who controls the franchise? Should it be the film producer (your view, naturally)? Or should it be the original author? In this provision, the producer gets to make sequels at his or her discretion. But it might not always be the case. J. K. Rowling, for example, is not going to give up the Harry Potter franchise to a producer (and, given the popularity of her franchise, it is not likely that Warner would want to stray very far from the path Ms. Rowling has created). We’ll talk more about this later, when we look at optioning the rights to a book.
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