







Praise for

Lincoln’s Emancipation Proclamation


“This impressive work is a splendid history of the genesis, issuance and aftermath of Lincoln’s epoch-making Emancipation Proclamation…The political and legal reasoning behind Lincoln’s series of hugely difficult decisions has never been presented so well before nor in such authoritative detail…It’s hard to imagine that this book will soon be surpassed as the definitive work on the subject.”

—Publishers Weekly (starred)

“Authoritative and scholarly storytelling, bursting with quotes from contemporaries and period newspapers…rich and compelling…Guelzo has begun a conversation that is long overdue. And he has done so with a book that immediately takes its place not only as the newest study of emancipation, but far and away, the very best.”

—Harold Holzer, Civil War Book Review

“Though it was doubtless the most important document of Abraham Lincoln’s presidency the Emancipation Proclamation remains a profoundly misunderstood and underappreciated work. Hopefully, that will now change, thanks to Professor Allen C. Guelzo’s incisive history of the document…Guelzo destroys many of the popular myths concerning the Proclamation…and he shows convincingly how a war that had begun to preserve the Union gradually devolved into a conflict about slavery.”

—New York Post

“The book is a tour de force, making it impossible for anyone to take seriously the simplistic views of Lincoln and the Proclamation that all too often dominate the historical debate today…Lincoln’s Emancipation Proclamation is the definitive treatment of emancipation. Allen Guelzo deserves our immense gratitude for returning this critical document to its place of honor in the history of the American Republic.”

—Mackubin Thomas Owens, National Review

“By setting the Proclamation in its exceedingly dicey context, Guelzo shows how tempting it is to read a false tidiness into political acts that in their time and place were perilously contingent, more gamble than sure thing.”

—The Washington Post

“New research, new perspectives, new questions and new answers to old questions about this complex and endlessly fascinating man [Abraham Lincoln] continue to inspire books that are a stimulation of the mind, if not also of the flesh…The complex story of how the war to preserve the Union evolved into a war to give that Union ‘a new birth of freedom’ has been told many times—but never so well as Allen Guelzo tells it in Lincoln’s Emancipation Proclamation.”

—James M. McPherson, The Nation

“Lincoln’s Emancipation Proclamation restores in its fullness to our memory and understanding an unrivalled act of American statesmanship. In accomplishing this, Guelzo demonstrates the rare discernment—I do not hesitate to say wisdom—required of the serious historian…There is no more fitting praise for this book than to say that it is worthy of its subject.”

—Peter Schramm, The Claremont Review of Books

“Guelzo compellingly defends President Lincoln’s actions…His book will appeal most to those who like to steep themselves in the history of that time. But the author, with his careful use of sources, has served all of us. His book is a gentle reminder that, to understand what those in the past were up to, we need to put aside our ways of thinking and attempt to view the world through their eyes.”

—News & Record (Greensboro, NC)

“A fluent study of a transformative document in American history…Guelzo does a fine job of linking the legal complexities hidden within the document to other contemporary legal issues, such as Lincoln’s suspension of the writ of habeas corpus…a valuable contribution to Civil War–era history.”

—Kirkus Reviews

“Most if not all of the preceding works [on the Emancipation Proclamation] will now pale with the publication of Lincoln’s Emancipation Proclamation, by this highly respected Lincoln scholar…With this volume, decades of misunderstanding about Lincoln’s most controversial action now give way to exactly what Lincoln’s proclamation was, for then and for all times.”

—Richmond Times-Dispatch

“Guelzo makes a compelling case for Lincoln as the Great Emancipator and for the Proclamation as a great document in the American tradition of freedom of equality.”

—Philadelphia Inquirer

“A book of great import to anyone who wants to recover the central meaning of the Civil War and America and needs to understand the contingencies of freedom; for all libraries.”

—Library Journal
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But what is a slave? A slave is a man robbed of his soul, he and his race, until the end of posterity; a man doomed from father to son to think with the brains and will through the volition of another; a man divested of the first sacred right of man; to wit, individuality; a being changed from his nature; in a word an artificial monster, a moral eunuch, undeserving of the deprivation. The church castrates the child to make him sing well, but you…castrate him that he may pick your cotton. This is the only difference.

EUGENE PELLETAN, An Address to King Cotton, 1863

Let it then be understood, as a great principle of political economy, that no people can be free who themselves do not constitute an essential part of the ruling element of the country in which they live…. The liberty of no man is secure, who controls not his own political destiny.

MARTIN R. DELANY, “The Political Destiny of the Colored Race on the American Continent,” 1854

How to present unwelcome truth in a way that leads a substantial number of men and women to change how they act, how they vote, and what they uphold as law is a task worthy of a great statesman in a democracy.

JAMES R. STONER, “The Genteel Abolitionist,” 2003

Those of us engaged in this racial struggle in America are like knights on horseback—the Negroes on a white horse and the white folks on a black. Sometimes the race is terrific. But the feel of the wind in your hair as you ride toward democracy is really something! And the air smells so good!

LANGSTON HUGHES, “The Fun of Being Black,” 1943

When the fundamental principles of republics, nay, of all governments, are assailed with presumptuous rashness, and…the securities of constitutions are assailed and questioned, does our literature come out, and unmask the deceit, and vindicate the truth, or does it lie by, and with indolent ease sleep over the evils, or silently evade its duty by hoping for the best, or softly whisper regrets, lest it should rouse opposition, or encounter obloquy?

JOSEPH STORY, Address to the Harvard Alumni Society, August 23, 1842
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Introduction



THE EMANCIPATION PROCLAMATION is surely the unhappiest of all of Abraham Lincoln’s great presidential papers. Taken at face value, the Emancipation Proclamation was the most revolutionary pronouncement ever signed by an American president, striking the legal shackles from four million black slaves and setting the nation’s face toward the total abolition of slavery within three more years. Today, however, the Proclamation is probably best known for what it did not do, beginning with its apparent failure to rise to the level of eloquence Lincoln achieved in the Gettysburg Address or the Second Inaugural. Even in the 1860s, Karl Marx, the author of a few proclamations of his own, found that the language of the Proclamation, with its ponderous whereases and therefores, reminded him of “ordinary summonses sent by one lawyer to another on the opposing side.” When the Lincoln Memorial was dedicated in 1922, quotations from the Second Inaugural and the Gettysburg Address flanked the great Daniel Chester French statue of the seated Lincoln, but there was no matching quotation from the Proclamation, only a vague, elliptical representation in Jules Guerin’s mural, Emancipation of a Race, which was mostly lost to sight near the ceiling of one of the memorial’s side chambers.1

But the unkindest cut at the Proclamation came from the hands of Columbia University historian Richard Hofstadter, in his essay on Lincoln in The American Political Tradition and the Men Who Made It (1948). A onetime member of the circle of American Marxist intellectuals around Partisan Review, Hofstadter repudiated the traditional Progressive view of American political history as a struggle between the legacies of the liberal Thomas Jefferson and the conservative Alexander Hamilton. Instead, Hofstadter viewed American politics as a single, consistent, and deeply cynical story of how capitalism had corrupted Jeffersonians and Hamiltonians alike and turned the United States into “a democracy of cupidity rather than a democracy of fraternity.” But he reserved his angriest words for Lincoln and for the Emancipation Proclamation. Lincoln’s opposition to slavery, in Hofstadter’s reckoning, was kindled only by the threat it posed to free white labor and the development of industrial capitalism. Lincoln “was, as always, thinking primarily of the free white worker” and was “never much troubled about the Negro.” No one, then, should be fooled by the Proclamation. Its motives were entirely other than had been advertised, and that fact explained its stylistic flaccidity. “Had the political strategy of the moment called for a momentous human document of the stature of the Declaration of Independence, Lincoln could have risen to the occasion.” Instead, what he composed on New Year’s Day, 1863, “had all the moral grandeur of a bill of lading.”* It accomplished nothing because it was intended to accomplish nothing “beyond its propaganda value.”2

The influence of Hofstadter’s easily repeatable quip about “the moral grandeur of a bill of lading” has had long innings, and even the most favorably disposed of modern Lincoln biographers have found themselves forced to concede that the Proclamation “lacked the memorable rhetoric of his most notable utterances.”3 And perhaps for that reason, no serious study of the Proclamation has appeared since John Hope Franklin’s brief The Emancipation Proclamation in 1963, written for its centennial. (That centennial itself was a disappointing affair, capped by President John F. Kennedy’s refusal to give the principal address at ceremonies at the Lincoln Memorial on September 22, 1963, for fear of suffering deeper losses of Southern Democrats in his reelection bid the next year.) As the Proclamation’s negative symbolic power has risen, efforts to interpret the text have diminished, and examination of the Proclamation’s contents has subsided into offhand guesswork and angry prejudice. The Proclamation has become a document (as Garry Wills once described the Declaration of Independence) “dark with unexamined lights.” As with Jefferson’s Declaration, we have lost in the cultural eddies of the last hundred and forty years the assumptions that would make the Emancipation Proclamation readable.4

Recapturing at least some of those assumptions will begin, I think, with recognizing in Abraham Lincoln our last Enlightenment politician. The contours of Lincoln’s mind—his allegiance to “reason, cold, calculating, unimpassioned reason”; his aversion to the politics of passion; the distance he maintained from organized religion; his affection for Shakespeare, Paine, and Robert Burns; and his unquestioning belief in universal natural rights—were all shaped by the hand of the Enlightenment. But the most important among the Enlightenment’s political virtues for Lincoln, and for his Proclamation, was prudence.

Prudence carries with it today the connotation of “prude”—a person of exaggerated caution, bland temperance, hesitation, a lack of imagination and will, fearfulness, and a bad case of mincing steps. This view would have surprised the classical philosophers, who thought of prudence as one of the four cardinal virtues and who linked it to shrewdness, exceptionally good judgment, and the gift of coup d’oeil—the “coup of the eye”—which could take in the whole of a situation at once and know almost automatically how to proceed. Among political scientists, it has more specific meanings, but those meanings are usually just as repellent—of cunning, realpolitik, and in some quarters, an unhealthy preoccupation with the neo-classicism of Leo Strauss. (So let me say, for the benefit of the hunters of subtexts, that I can cheerfully confess to never having read Leo Strauss, nor, for that matter, to possessing much aptitude for the peculiar dialect spoken by my political science friends.) It is an ironic rather than a tragic attitude, in which the calculus of costs is critical rather than crucial or incidental. It prefers incremental progress to categorical solutions and fosters that progress through the offering of motives rather than expecting to change dispositions. Yet, unlike mere moderation, it has a sense of purposeful motion and declines to be paralyzed by a preoccupation with process, even while it remains aware that there is no goal so easily attained or so fully attained that it rationalizes dispensing with process altogether. Montesquieu found the origins of political greatness in “prudence, wisdom, perseverance,” since prudence would “guard the passions of individuals for the sake of order and guard the guardians for the sake of freedom.” In the new American republic, James Madison argued (in the forty-third of the Federalist Papers) for ratification of the 1787 Constitution on the grounds of “the rights of humanity,” the “considerations of a common interest,” and on “prudence.” So also for Lincoln: The practice of politics involved the rule of prudence, and “obeying the dictates of prudence” was as important for Lincoln as obeying “the obligations of law.” He hoped, as president, that “it will appear that we have practiced prudence,” and in 1861, he promised that the management of the Civil War would be “done consistently with the prudence…which ought always to regulate the public service” and without allowing the war to degenerate “into a violent and remorseless revolutionary struggle.”5

It is this politics of prudence which opens up for us a way to understand Lincoln’s strategy in “the mighty experiment” of emancipation. The most salient feature to emerge from the sixteen months between his inauguration and the first presentation of the Proclamation to his cabinet on July 22, 1862, is the consistency with which Lincoln’s face was set toward the goal of emancipation from the day he first took the presidential oath. Lincoln was not exaggerating when he claimed in 1858 that he “hated” slavery:

I hate it because of the monstrous injustice of slavery itself. I hate it because it deprives our republican example of its just influence in the world—enables the enemies of free institutions, with plausibility, to taunt us as hypocrites—causes the real friends of freedom to doubt our sincerity, and especially because it forces so many really good men amongst ourselves into an open war with the very fundamental principles of civil liberty—criticising the Declaration of Independence, and insisting that there is no right principle of action but self-interest.


But in Lincoln’s case, prudence demanded that he balance the integrity of ends (the elimination of slavery) with the integrity of means (his oath to uphold the Constitution and his near-religious reverence for the rule of law). Lincoln understood emancipation not as the satisfaction of a “spirit” overriding the law, nor as the moment of fusion between the Constitution and absolute moral theory, but as a goal to be achieved through prudential means, so that worthwhile consequences might result. He could not be persuaded that emancipation required the headlong abandonment of everything save the single absolute of abolition, or that purity of intention was all that mattered, or that the exercise of the will rather than the reason was the best ethical foot forward.6

Far too often, Lincoln’s apologists hope to give the lie to Hofstadter’s scalding attack by pulling apart means and ends, either apologizing for the former or explaining away the latter, a sure sign that they have no better grasp on the politics of prudence than Hofstadter. Most often, this pulling apart happens whenever we are tempted to plead that Lincoln was either a man in progress or a man of patience. That is, Lincoln was (as Horace Greeley put it) “a growing man,” growing in this case from a stance of moral indifference and ignorance about emancipation at the time of his election in 1860, toward deep conviction about African-American freedom by the time of the Emancipation Proclamation less than two years later. Or else that Lincoln already had all the racial goodwill necessary for emancipation but had to wait until the right moment in the war or the right moment in the growth of Northern acceptance of the idea of emancipation. These are both generous sentiments, but I am not sure that generosity is quite what is needed for understanding Lincoln’s proclamation. Rather than needing to develop progress, I believe that Abraham Lincoln understood from the first that his administration was the beginning of the end of slavery and that he would not leave office without some form of legislative emancipation policy in place. By his design, the burden would have to rest mainly on the state legislatures, largely because Lincoln mistrusted the federal judiciary and expected that any emancipation initiatives which came directly from his hand would be struck down in the courts. This mistrust is also what lies behind another curiosity: Lincoln’s rebuffs to the covert emancipations that Congress constructed under the cover of the two Confiscation Acts (of August 1861 and July 1862), the “contraband” theory confected by the ingenious Benjamin Butler, and the two martial-law emancipation proclamations attempted by John Charles Frémont and David Hunter. Lincoln ignored the Confiscation Acts, showed no interest in Butler’s “contraband” theory, and actually revoked the martial-law proclamations—not because he was indifferent to emancipation, but because he was convinced (and with good reason) that none of these methods would survive challenges in federal court.

But why, if he was attuned so scrupulously to the use of the right legal means for emancipation, did Lincoln turn in the summer of 1862 and issue an Emancipation Proclamation—which was, for all practical purposes, the very sort of martial-law dictum he had twice before canceled? The answer can be summed up in one word: time. It seems clear to me that Lincoln recognized by July 1862 that he could not wait for the legislative option—and not because he had patiently waited to discern public opinion and found the North readier than the state legislatures to move ahead. If anything, Northern public opinion remained loudly and frantically hostile to the prospect of emancipation, much less emancipation by presidential decree. Instead of exhibiting patience, Lincoln felt stymied by the unanticipated stubbornness with which even Unionist slaveholders refused to cooperate with the mildest legislative emancipation policy he could devise, and threatened by generals who were politically committed to a negotiated peace. (We usually underrate the menace posed by the generals, largely because, in the end, it did not materialize, but on at least some level, Lincoln feared that emancipation risked triggering a military coup d’etat by General George McClellan and the Army of the Potomac.) Thus Lincoln’s Proclamation was one of the biggest political gambles in American history.

But gambles are not necessarily inconsistent with prudence, and Lincoln’s gamble may be considered a prudent one for the role that providence came to play in it. For a man with such a vague religious profile, Lincoln nevertheless understood that a significant part of the politics of prudence involved a deference to providence—whether one defined providence as the work of an active and interventionist God or merely the forces of history, economics, or ideas.

Lincoln was raised in an environment saturated with notions of providential determinism, beginning with his upbringing among the “hard-shell” Separate Baptists. As he did with so much else in his upbringing, Lincoln lost what little faith he might have had, and he acquired more notoriety than was good for an ambitious young politico in Illinois as an “infidel.” It was an Enlightenment infidelity, a rationalistic deism stoked in equal parts by the smile of Voltaire and the arguments of Tom Paine. But even then, Lincoln’s unbelief had this much still in common with the Calvinism he had forsaken—both subscribed alike to the notion that all events were determined by forces beyond human power.

This is not the most optimistic way of looking at the world, but it can lend a certain confidence to one’s plans if the direction in which determinism is pointing also happens to be the upward path you are following. Lincoln, like so many other secular determinists shaped by the Enlightenment’s delight with the idea of a mechanically predictable universe—Thomas Henry Buckle, Karl Marx, Adolphe Quetelet, Pierre Laplace—thought that progress, improvement, and invention were written into the script of human affairs beyond the power of human effacement. And that meant, from Lincoln’s vantage point, that an institution as hateful and retrograde as slavery had to be as inalterably doomed as superstition and tyranny. Whatever the occasional wrong moves—the economic surge of the cotton South, the overthrow of the safeguards against slavery’s expansion by the Kansas-Nebraska Act, even the Civil War itself—the fundamental direction of events was inevitable and required only a certain amount of machinery-tending to put things back on the rails.

The carnage, the stalemate, and the incomprehensible rebel victories of the War’s first year conspired to strip Lincoln of his optimism in the natural, pleasant ascent of progress, but not of his fundamental belief in providence. Instead, the war saw him veer away from a providence defined by indifference and the iron law of cause and effect, and back toward the providence of a mysterious and self-concealing God whose will for the human future did not necessarily move according to the sweet and logical processes of progress. And in the case of emancipation, Lincoln came to see the Proclamation as the only alternative God had left to emancipation being swept off the table entirely.

All the same, Lincoln never intended the Proclamation to be a substitute for a long-term legislative solution, and in fact, that hope for a legislative solution eventually bore fruit as the Thirteenth Amendment. The Proclamation was an emergency measure, a substitute for the permanent plan that would really rid the country of slavery, but a substitute as sincere and profound as the timbers that shore up an endangered mine shaft and prevent it from collapsing entirely.

 

UNDERSTANDING PRUDENCE as the key to Lincoln’s political behavior gives us the “big picture” behind the Emancipation Proclamation. It does not speak automatically to four very specific questions about the Emancipation Proclamation that I am asked nearly everywhere I go. First and most frequent is the Hofstadter question: Why is the language of the Proclamation so bland and legalistic? The answer, I think, really should be obvious, and it was not because Lincoln wrote the Proclamation grudgingly and of necessity. Very simply: The Proclamation is a legal document, and legal documents cannot afford very much in the way of flourishes. They have work to do. In this instance, we are dealing with a document with a very great deal of it to do, and one which had to be composed with the understanding that every syllable was liable to the most concentrated legal parsing by the federal court system. If it falls short of the eloquence of the Gettysburg Address, I only have to point out that the Gettysburg Address was not a document anyone could take into court, and at least in legal terms, it was not intended to accomplish anything. In other words, Lincoln could afford eloquence at Gettysburg; he could not in the Proclamation.

The second question is linked to the Hofstadter question, if only because Hofstadter believed, wrongly, that a linkage between the two existed: Did the Proclamation actually do anything? Because the Proclamation limited emancipation only to the states or parts of states still in rebellion and did not include the slaves in the four loyal slave states—Delaware, Maryland, Kentucky, and Missouri—it has been easy to lampoon the Proclamation as a puff of political air. But laws are not the less laws merely because circumstances render them inoperative at a given time or place. I should be ashamed to offer myself as an example, but I do so only because it will force Lincoln’s critics to examine their own terms: Every day that I traveled between Paoli and Princeton, I took liberties with the speed limit which the Commonwealth of Pennsylvania and the State of New Jersey forbid. (Judging from the abandon with which other drivers flew past me, most of my readers, it is safe to say, are doubtless implicated in similar offenses.) The guardians of the turnpike might have lacked the energy, the technology, or even the power to enforce the legislated speed limits, but they certainly possessed the perfect and unimpaired authority to do so, as I would have discovered if ever once they had gotten me to stop. The same is true with Lincoln and the Proclamation. Lincoln may not have had the power available to him to free every slave in the Confederacy, but he certainly had the authority, and in law, the authority is as good as the power. The proof is in the pudding: No slave declared free by the Proclamation was ever returned to slavery once he or she had made it to the safety of Union-held territory.

This raises a related question: Did the slaves free themselves? In 1979, Leon Litwack laid the foundations for an alternative view of emancipation when he urged historians to regard emancipation not as an event beginning and ending with Lincoln but as a process in which pressure was exerted on Lincoln and Congress by the slaves themselves. By running away, by labor sabotage, and by volunteering to serve the Union armies, the slaves forced Lincoln’s hand toward emancipation. But looked at in the larger context of nineteenth-century American race relations, the “self-emancipation” thesis asks for too great a suspension of disbelief. Without the legal freedom conferred first by the Emancipation Proclamation, no runaway would have remained “self-emancipated” for very long. The files on the first year and a half of the war bulge with accounts of thwarted slaveowners with court papers in their hands and sheriffs at their sides, stalking through the camps of Union regiments in pursuit of slave runaways as though a barbecue rather than a war was in progress. Without the Proclamation, the Confederacy even in defeat would have retained legal title to its slaves, and there is little in the oppressive patterns of coercion Southerners employed before the Civil War or afterward in Reconstruction to suggest that they would not have been willing to reclaim as many of their self-emancipated runaways as they could; and if the record of the federal courts in the post–Civil War decades is any proof, the courts would probably have helped them.

In the same skeptical spirit, a fourth question is frequently aimed at the intentions behind the Proclamation: Did Lincoln issue the Proclamation only to ward off European intervention or inflate Union morale? To this, I can only say that if intervention and morale were Lincoln’s primary concerns, then an Emancipation Proclamation was probably the worst method, and at the worst time, with which to have met them. Abroad, there was as much danger that an Emancipation Proclamation would trigger foreign intervention as there was that the Proclamation would discourage it. At home, Pennsylvania politician Alexander McClure warned Lincoln that “political defeat would be inevitable in the great States of the Union in the elections soon to follow if he issued the Emancipation Proclamation.” Significantly, Lincoln agreed “as to the political effect of the proclamation.” He knew that the Proclamation, for all that he hoped it would forestall the generals and put the Union cause unreservedly on the side of the angels, might just as easily convince them to accelerate plans for an intervention or put Lincoln’s administration on the side of the losers. To his surprise, McClure found that this made no dent in Lincoln’s determination. Those who have sung in Richard Hofstadter’s choir need, as McClure needed, to take a new measure of that determination.7

 

BUT IT IS NOT simply the complexities of Lincoln’s mental habits or the difficulty involved in piecing together the circumstances and chronology of Lincoln’s decision to emancipate which make the Proclamation so difficult for us to grasp. A good deal of our befuddlement is wrapped up in the way that our notions of political ethics have changed since Lincoln’s day. Even as Lincoln emerged onto the national political scene in the 1850s, the politics of prudence that had guided Enlightenment political theory was being devalued in favor of a Romantic politics of ethical absolutism. One source of that absolutism lay close to home for Americans in the radical perfectionism of evangelical Protestant revivalism; another was the influence of Immanuel Kant, mediated through English and American Romantics such as Emerson, Samuel Taylor Coleridge, Frederick Augustus Rauch, and James Marsh, the “Vermont Transcendentalist.” What the American Romantics particularly admired in Kant was his attempt to locate a source for ethical judgments within men (instead of imposed externally, through divine revelation or natural law), in a “categorical imperative” that yields absolute and universal answers to ethical dilemmas. “We do not need science and philosophy to know what we should do to be honest and good, yea, even wise and virtuous,” argued Kant in his Fundamental Principles of the Metaphysic of Morals. What we need to do is obey the imperative. Kant’s hope was to be able to isolate moral decisions from the flux of circumstance, culture, and individual experience, and thus escape the threat of moral relativism. He was, in other words, looking for a way out of the mechanistic universe, where ethics is simply a pretty name we give to justify whatever decisions circumstances force upon us. Kant sought to base the right or wrong of things solely on the principle that moved the will to choose one thing over another. Purifying the will trumps the claims of all other values, and willing purely is all that is necessary to overcome injustice. As much as Kant believed in universal rational criteria for ethical behavior, those criteria spoke in (as Isaiah Berlin put it) “the language of inner voices.”8

It is the convergence of American evangelical absolutism and the ethic of the imperative that, more than anything else, erects a translucent shield between our habits of mind and Lincoln’s, passing enough light to make us think we see but not enough to allow us to understand. This is not to say that Lincoln, as a man of the Enlightenment, possessed a superior morality or always did well and right. Nor does it mean that Lincoln was untinged by certain elements of Romanticism himself or that he conforms in precise anticipation to all our American anxieties about race and reconciliation at the beginning of the twenty-first century. It would be special pleading to claim that Lincoln was in the end the most perfect friend black Americans have ever had. But it would also be the cheapest and most ignorant of skepticisms to deny that he was the most significant. And if the Emancipation Proclamation was not, as Richard Hofstadter so mordantly complained half a century ago, the most eloquent of Lincoln’s writings, it was unquestionably the most epochal. It may have had little more “moral grandeur” than a “bill of lading,” but Lincoln’s Emancipation Proclamation was still a bill that itemized the destinies of four millions of human beings, bound in the way of danger for the port of American freedom.

* Hofstadter could not have realized this, but a bill of lading was a surprisingly important commercial document in the antebellum economy. “There is no one instrument or contract used in commercial transactions made to subserve so many various, useful, and important purposes, as the Bill of Lading,” wrote P.C. Wright in DeBow’s Review in July 1846. “Yet it appears…that there is no one so little understood, as to its legal effect, when applied to some of the purposes to which it is peculiarly adapted…. A Bill of Lading is defined to be an instrument signed by the master of a ship, or by someone authorized to act in his behalf, whereby he acknowledges the receipt of merchandise on board his vessel, and Engages…to deliver the same at the port of destination in safety….” If this was what the Emancipation Proclamation was supposed to do, then Hofstadter was offering Lincoln more of a compliment that he intended.
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AT ABOUT “11½ o’clock” on the night of March 11, 1861, a small “canoe” cautiously bobbed up beside the granite wharf of Fort Sumter, a three-story brick pentagon that squatted on a man-made spit of rubble in the middle of the harbor of Charleston, South Carolina. The sentry at the stone gate called for the officer of the watch, Captain John Gray Foster, a New Hampshire engineer, to deal with their mysterious late-night visitor. But when Foster came down to the wharf to investigate, what he found shivering before him was “a negro boy,” a fugitive slave. In all but one detail, the runaway’s story was the same one Foster had heard time and time again: His master had beaten him within an inch of his life for some vague offense, and he had taken his leave. The one detail that was new was paddling out to Sumter, rather than hightailing it for the swamps or the forests as generations of runaway slaves had done before. The “boy” had heard that the federal government, or at least its representatives in the solitary company of United States artillerymen in Fort Sumter, were now going to free the slaves, and he had paddled out in a stolen canoe to get their protection.1

Foster was relieved that his visitor was not more “unusual.” The garrison inside Fort Sumter had been on their guard against surprise attack ever since December, when the surrounding circle of Charleston harbor began to teem with men and with guns pointed directly at Sumter. It was not that Charleston had a grievance with Foster and the artillerymen who defended Sumter; Charleston’s complaint, and the complaint of the entire slaveholding South, was against the government that Sumter and its flag represented. Five months before, Abraham Lincoln of Illinois, the nominee of the six-year-old antislavery Republican party, had been elected president of the United States on a platform that pledged to restrain the growth of black slavery in the American Union to the fifteen states where it was then legal. Although Lincoln repeated that he was interested only in preventing the further spread of slavery into the federally administered territories of the West, this promise was read by unappeased slaveowners as a threat to the survival of slavery itself in their states. Not only did the economic health of slavery depend on continued expansion; the political influence of white slaveowners in the federal government depended on organizing new slave states in the Western territories whose representatives in Congress would always ensure enough of a balance between slave and free states to safeguard slavery from Congressional interference. Even more, slavery was the principal means that a culture in the old South relied upon to secure white racial supremacy.

Lincoln’s election was the first sign in the eyes of anxious Southerners that slavery’s national political power was slipping and liable to slip further. “Mr. Lincoln has said that there will be no cessation of agitation until the North sees that a policy is inaugurated which will place slavery ‘where the public mind will rest in the belief that it is IN THE COURSE OF ULTIMATE EXTINCTION!’ ” raved J. Randolph Tucker in the March 1861 issue of the Southern Literary Messenger. “That the leading object of the mass of the [Republican] party, as a near or ultimate purpose, is the emancipation of the slaves, no man who has marked the power of the fanatical element in the organization and the growth of it can doubt.” DeBow’s Review agreed: “If African slavery in the Southern States be the evil their political combination affirms it to be, the requisitions of an inexorable logic must lead them to emancipation.” Not just emancipation, either, but “forcible emancipation is certain, if we remain in the union.”2

Southerners, who had dominated the American presidency from its beginnings, knew all too well that a president could use the power of executive patronage to stack the western territories with antislavery officials (who would make sure the territories were organized without protections for slavery), plant antislavery federal postmasters, judges, and marshals throughout the slave states, and commission antislavery officers for the military who would turn every federal fort into a refuge for runaways. Could the slave South expect to grow, or even survive, when Lincoln “wields the offices and patronage of the Government to cement and strengthen the anti-slavery sentiment which brought his party into existence?” asked Georgian Howell Cobb. “Can it prevent the use of that patronage for the purpose of organizing in the South” a band of turncoats “to be the allies of this party in its insidious warfare upon our family firesides and altars?”

South Carolina, the most defiant and fiery of the slave states, saw no reason simply to wait for this to happen. On December 20, 1860, a special state convention moved to secede from the federal Union and declared “the dissolution of the union between the State of South Carolina and other States under the name of the United States of America.”3 South Carolina was followed over the next six weeks by the slave states of the lower South—Mississippi, Florida, Alabama, Georgia, Louisiana, and Texas—and then by the upper South states of Arkansas, Virginia, North Carolina, and Tennessee. In February, the seceders formed a new union of their own, the Confederate States of America, and demanded that the United States government turn over all the property, military as well as civil, that it owned on what was now Confederate soil.

The more loudly Southerners repeated their dire prophecies of federally imposed emancipation, the more widely their slaves, in an entirely different accent, believed them. Slaves had only to listen at the keyhole, catch a glimpse of a newspaper, or keep their ears open in the railroad station, and they would quickly hear, despite white precautions, that Lincoln’s election meant freedom. The New York journalist James R. Gilmore learned very early that “the blacks, though pretending ignorance, are fully acquainted with the questions at issue in the pending contest,” and from the day of Lincoln’s election in November 1860, wildfire stories had been spreading among Georgia slaves that they “were to be free on the day of Lincoln’s election.” In Missouri, Louis Hughes remembered “the slaves whispering to each other: ‘We will be free.’ ” Outside Nashville, young John McCline’s father would meet at night with other slaves to “talk over the events and progress of the Lincoln campaign.” They were sure that “he was against slavery and would use every means in his power to crush it.” Even privileged slaves like Robert Smalls, who worked as the pilot of the small Charleston steamboat Planter, gathered the Planter’s small crew of slave boatmen after hours and warned them, “This, boys, is the dawn of freedom for our race.”4

Behind the slaveowners’ rage at Lincoln lurked the dread not only that Lincoln meant emancipation but that emancipation meant insurrection and race war on the model of the Nat Turner slave revolt in 1831 or the massacres of white planters by their former slaves in San Domingue in 1791. Lincoln’s election followed by little more than a year the attempt of the conscience-tortured abolitionist, John Brown, to begin a slave uprising by seizing the weapons stored at the federal arsenal at Harpers Ferry, Virginia. No matter that the raid failed, that Brown was swiftly tried and hanged, or that Lincoln publicly condemned Brown. “When abolition comes by decree of the North,” predicted Georgia supreme court justice Henry L. Benning, “very soon a war between the whites and the blacks will spontaneously break out everywhere.” The kind of apocalypse Benning prophesied touched every racial and sexual anxiety of the white South. The race war would be fought “in every town, in every village, in every neighborhood, in every road.” The North would take advantage of this turmoil to intervene in favor of the blacks, and the result would be the extermination or exile of the whites—“so far as the men are concerned; and as for the women, they will call upon the mountains to fall upon them.” One planter in Maury County, Tennessee, convinced himself in February 1861 that “a servile rebellion…is more to be feared now than [it] was in the days of the Revolution against the mother country,” when the British recruited and armed runaway slaves to fight their former American masters. In South Carolina, Henry William Ravenal was surprised to find so “much alarm among the people of servile insurrection” and wrote for the Charleston Mercury on “the necessity of vigilance on the part of our people against the secret plottings & machinations of the fanatic abolitionists, who will surely come among us in friendly guise to tamper with our negroes.” In Texas, fires in Dallas, Denton, and Pilot Point sent fearful whites in pursuit of slave rebels who planned “to burn the houses and kill as many of the women and children as they could while the men were gone.” Within a month, as many as fifty blacks and whites had been executed by home guards and vigilante mobs.5

Yet where was the evidence of these plots? Fort Sumter might have represented freedom to the fugitive who stood that night before Captain Foster, but to Foster, it was simply an unpleasant tour of duty. The federal Constitution he had sworn to uphold when he graduated from West Point and was commissioned in the Corps of Engineers in 1846 gave Foster no authority to deal with crimes under state laws, and especially crimes like running away from slavery. If anything, the one federal statute touching on slavery—the Fugitive Slave Law of 1793 and its updated version from 1850—actually required him to turn over runaways to state authority. And so, without comment, Foster told the “negro boy” on the jetty he could not stay, and “he was at once sent back.” The next day, a party of “four negroes (runaways)” turned up at the gates of Fort Pickens, in Pensacola harbor, hoping for sanctuary. The commandant, Lieutenant Adam Slemmer, had icily refused all demands by secession authorities in Florida to surrender the federal property under his command. But at the same time, Slemmer would do nothing to touch the property of Floridians under the laws of that state, which of course included the “four negroes.” The runaways were convinced “that we were placed here to protect them and grant them their freedom,” Slemmer reported. But “I did what I could to teach them the contrary,” and that afternoon he took them back to Pensacola and turned them over to the city marshal. That night, four more runaways showed up at Fort Pickens, and the next morning, Slemmer made the same trip.

The unhappy fugitives could not have known this, but Slemmer and Foster were actually fairly representative, not only of the military’s attitude toward slavery, but also of the general political mind of the North. The number of outright abolitionists was few and was colored an angry red by the associations its leaders—William Lloyd Garrison, Wendell Phillips, Abby Kelley, Sarah and Angelina Grimke, Theodore Dwight Weld, Charles Grandison Finney—had acquired with “quack economics, quack politics, quack law, quack learning” and an unrelenting absolutism that stooped to ask for no sympathy that was not a mirror of their own purposes. “As to the governments of this world, whatever their titles or forms, we shall endeavor to prove that, in their essential elements, and as at present administered, they are all anti-Christ,” Garrison declared, at once alienating all but the tiniest sliver of the American people, who understood themselves to be the real government of the United States. But in case any Americans had dodged this missile, Wendell Phillips decided to increase the volume of explosive: “The Constitution and government of this country is worth nothing, except it is or can be made capable of grappling with the great question of slavery…. The best use of good laws is to teach men to trample bad laws under their feet.” As a result, “not one-tenth of the citizens of” the Northern states “were in favor of immediate and unconditional emancipation,” remembered Maine congressman James G. Blaine.6

The insult that the unblinking self-righteousness of the abolitionists offered to Northerners was compounded by the injury Northern merchants were likely to suffer if emancipation disrupted the Northern economy. The Democratic mayors of both Boston and New York, Joseph M. Wightman and Fernando Wood, were deeply sympathetic to the South, and so were “many prominent citizens,” the Beacon Hill and Beekman Hill blue bloods who were described by an irritated John Murray Forbes as “ ‘club men’ who live by wine, cards, tobacco and billiards.” Alexander McClure disgustedly admitted that Philadelphia, although a Northern city in a free state, was also “the great emporium of Southern commerce” and that Philadelphia’s merchants were interested in emancipation in an inverse ratio to “the fearful problem of sacrificing millions of dollars due from their Southern customers.” In Ohio, Jacob Dolson Cox (the son-in-law of the abolition revivalist Charles Grandison Finney) was warned by Democratic state leader David Tod that any attempt by Lincoln and the Republicans to use the secession crisis as an excuse to emancipate slaves “would find the two hundred thousand Ohio Democrats in front of us,” blocking the way across the Ohio River.

Even Northerners who considered themselves antislavery might feel perfectly satisfied simply opposing any further extension of slavery into the West, favoring the colonization of freed slaves somewhere outside the United States (with west Africa as the dumping ground of choice), with schemes of gradual emancipation, or even with no action at all, so long as blacks got no nearer than they already were. “We look upon slavery as a curse,” wrote one antislavery Delaware Unionist, “but we also look upon freedom possessed by a negro, except in a very few cases, as a greater curse.” And, as in the South, even antislavery opinions sat alongside an undercurrent of white apprehension that emancipation meant race war, the unavoidable slaughter of white and black when black became free. “It is not for us,” warned Philadelphian J. L. Baker, to hasten emancipation “by revolution and servile insurrection, to put torches and pikes into the hands of such a population to be used against the whites, in re-enacting all the horrors of a St. Domingo massacre.”7

Fear of “servile insurrection” and revulsion at the possibility of emancipation was even greater in the national capital, only thirty miles downriver from Harper’s Ferry and the specter of John Brown. Washington was still “an overgrown village” when Abraham Lincoln took the oath of office on March 4, 1861, “as unattractive, straggling, sodden a town, wandering up and down the left bank of the yellow Potomac, as the fancy can sketch.”8 Surrounded as it was on one side by secessionist Virginia and on three others by near-secessionist Maryland, Washington was “in all social and industrial aspects a Southern town” and fully as hostile to the preachers of emancipation as New Orleans or Mobile. Slavery was legal in the District of Columbia (although not the slave trade) and Washington society—“if it may be so-called,” snorted Ohio senator John Sherman—“looked upon ‘Abolition’ with dread and disgust.”

Moncure Conway, who first came to Washington in 1854, found “the few anti-Slavery men then in Congress” being “utterly ignored by Washington society” and defensively gathered around Massachusetts senator Charles Sumner “into a little Massachusetts of their own.” William O. Stoddard, who came to work for the Lincoln White House after Lincoln’s inauguration, remembered the capital “as ‘secesh’ to the backbone” and that almost every street had certain windows through which pianos dinged out “Dixie” and “The Bonnie Blue Flag.” Even Benjamin B. French, the Commissioner of Public Buildings and one of the few old Washington hands who considered himself “an ultra Union man,” was “utterly opposed to any intermeddling with Southern rights” and advocated “concession & Conciliation” as the best policy for the new Lincoln administration.9

The Thirty-sixth Congress was limping in just that spirit through its final lame-duck session when Lincoln arrived for his inauguration, and it continued sitting right up to March 4, 1861, deliberating over compromises that would lure the South back into the Union. In the House of Representatives, a Committee of Thirty-three was authorized on December 4, 1860, to prepare compromise measures; after considering almost thirty possible actions, the committee nervously reported back on January 14 with recommendations for, among other things, a constitutional amendment to forbid Congress “to abolish or interfere, within any State, with the domestic institutions thereof.” The Senate’s own compromise committee, the Committee of Thirteen, took its lead from Kentucky senator John J. Crittenden, who proposed a roster of six new amendments that prevented the abolition of slavery by Congress, not only in the states but anywhere “under its exclusive jurisdiction,” which included the territories, all federal property, and the District of Columbia.10

All of these compromise proposals came to ruin on the rocks of Republican opposition in Congress, which drew strength from the knowledge that the next Congress, riding in on Lincoln’s coattails, would be a Republican show. “I will never agree to put into the Constitution of the country a clause establishing or making perpetual slavery anywhere,” announced Illinois Republican senator Lyman Trumbull. But this resistance did not mean that the Republicans actually intended to disestablish or unmake slavery where it was. Trumbull might have no desire to see slavery coated with permanence by a constitutional amendment, but at the same time he assured the Senate that he would not take the iron flail of emancipation after it, much less make war for emancipation. Many Republicans “so recoiled from the thought of sectional strife that for the sake of peace they were ready to forgo their demand for the Congressional prohibition of slavery in the Territories.” Massachusetts Republican George Boutwell assured Southerners just before the election that “whenever the Republican party comes into power, the moderate and conservative and upright minds of the South will see that we contemplate no injury to them.” Wisconsin Republican senator J. R. Doolittle was advised not to press too hard on the secessionists. “For my own part I hold that slavery while it is debasing to our own [race] has been to the African necessarily beneficial,” one of his constituents wrote. “[I] don’t defend it on abstract grounds…but I regard it as a State necessity, & to be treated as such where it is & removed in ages hence if ever.”

This attitude would be as prevalent within the inner circles of Lincoln’s cabinet as it was on the floors of the Senate and the House. Salmon P. Chase, whom Lincoln had tapped for secretary of the treasury, had established a lengthy and selfless record in his native Ohio as an antislavery governor and the “attorney general for fugitives.” Still, even Salmon Chase acknowledged that the Constitution tied his hands. “There in the Slave States are fellow citizens, who verily believe otherwise than I do, and who insist on its fulfillment and complain of bad faith in its nonfulfillment: and…I am not at liberty to substitute my convictions for theirs.” Chase reminded August Belmont years later that “I never favored interference by Congress with slavery in the states” and had hoped only “to bring about a union of all Democrats on the ground of the limitation of slavery to the States in which it then existed.”11

Similarly, William Henry Seward, whom Lincoln intended to nominate as secretary of state, had made his name in New York state politics as an eloquent and formidable opponent of slavery. He achieved national notoriety in the Senate in 1858 when, as a Republican senator from New York, he predicted that slavery and freedom were locked in an “irrepressible conflict,” something that Southerners angrily read as a prediction of war on slavery. Yet Seward was no ideologue. From the moment Lincoln nominated him for the State Department, the abolitionists “began to mistrust Mr. Seward, who no longer seemed to them the hero of principle they had so long idolized.” One of his fellow cabinet members, Gideon Welles, the secretary of the navy, pegged him accurately as “neither an Abolitionist nor a Free-Soiler.”12 If there was a plot afoot to use the new presidency as a cover to leverage the nation toward slave emancipation, the evidence for it was exceedingly thin on the ground.

 

IT WAS NOT Seward, Chase, or Congress who set off the stampede to secession, but the relatively unknown Lincoln, although even there, Lincoln had sent more than enough signals about moderation on the slavery issue to make the New Orleans Bee regard his nomination for the presidency as “a masterstroke of political craft.” Nor was Lincoln merely talking for effect when he reiterated that he had “no purpose, directly or indirectly, to interfere with the institution of slavery in the States where it exists.”

The Constitution and constitutional law had erected a firewall between federal and state spheres of sovereignty, and in an era before the Fourteenth Amendment, it was the states, not the federal government, that determined what the range of civil rights in any state might be. The Constitution left it to the states to determine women’s legal standing and voting rights (Lincoln had once advocated women’s suffrage in Illinois), whether communities ought to be taxed to provide free public education, whether banks should be allowed to incorporate, what were the exact terms of citizenship, and, in this case, whether blacks could be enslaved. “I confess I hate to see the poor creatures hunted down, and caught, and carried back to their stripes and unrewarded toils,” Lincoln wrote to Joshua Speed, a slaveholder and probably his closest friend, in 1855. But “I also acknowledge your rights and my obligations, under the constitution, in regard to your slaves,” even though “the great body of the Northern people” have to “crucify their feelings, in order to maintain their loyalty to the constitution and the Union.” In his great debates with Stephen A. Douglas during his run in 1858 for Illinois’s Senate seat, Lincoln affirmed that “I have neither assailed, nor wrestled with any part of the constitution…. The legal right of Congress to interfere with the institution in these states, I have constantly denied.” And as late as 1864, he still could not “see how any of us now can deny and contradict all we have always said, that Congress has no constitutional power over slavery in the states.”13

Lincoln was being perfectly transparent when he declared, “If slavery is not wrong, nothing is wrong.” But when he spoke against slavery, he was speaking against the institution, and not necessarily for its black victims. Slavery, for Lincoln, was any relationship of economic restraint, or any systematic effort to box ambitious and enterprising people like himself into a “fixed condition of labor, for his whole life.” But he was not enough moved by American slavery’s singular injustice to its African captives to call for their immediate emancipation. Lincoln was serving his second term as an Illinois state legislator when the state legislature resolved in January 1837 that “property in slaves, is sacred to the slave-holding states by the Federal Constitution.” Lincoln and Whig judge Daniel Stone protested that “the institution of slavery is founded on both injustice and bad policy.” But Lincoln’s protest bent obligingly in the other direction far enough to add that “the promulgation of abolition doctrines tends rather to increase than to abate its evils.”

A Springfield neighbor, John E. Roll, heard Lincoln reply to the question of whether he was an abolitionist with the comment, “I am mighty near one.” But being “near one” was precisely the point. If to be opposed to slavery was to be “near” abolitionism, then almost the entire population of the Northern free states was “near” abolitionism too. And even when Lincoln would talk about emancipation, it was not on the abolitionists’ terms. He told Missouri lawyer James Taussig in 1863 that “the Union men in Missouri who are in favor of gradual emancipation represented his views better than those who are in favor of immediate emancipation.” Lincoln’s own plan for emancipation would deal effectively with the disease while also prudently ensuring that the medicine did not choke the patient to death. It would “have the three main features—gradual—compensation—and the vote of the people.” And, if practicable, it might have a fourth, colonization. Lincoln endorsed the idea of freed blacks colonizing in Africa as early as his days as a storekeeper, postmaster, and surveyor in New Salem, Illinois. In later years, he was involved with the Illinois chapter of the American Colonization Society, and in 1854, he explained that “my first impulse would be to free all the slaves, and send them to Liberia,—to their own native land.” (He did, however, immediately concede that “whatever of high hope…there may be in this, in the long run, its sudden execution is impossible.”)14

As a lawyer in Springfield, Lincoln had no involvement with Springfield’s small free African-American community, apart from his role in a handful of cases—thirty-four out of the more than five thousand cases that he participated in during his professional life—and even there, no pattern of particular interest in immediate abolition emerges. In at least two of these cases, in 1845 and 1847, Lincoln successfully defended whites who had been accused of harboring fugitive slaves, and in 1841, in Bailey v. Cromwell, he even obtained freedom for a slave woman, Nance. At the same time, though, Nance’s freedom was actually a by-product of the real issue in the suit, a promissory note. In 1841, Lincoln arranged a settlement in Kane v. May and Eastham that involved transferring ownership of a slave girl to Kane, and from 1850 until 1862, Lincoln and his wife, Mary Todd Lincoln, were embroiled in litigation in Kentucky over the settlement of the estate of Mary’s father, litigation that netted the Lincolns a share in the proceeds of selling the Todd family slaves. The most startling case of all occurred in 1847, when Lincoln agreed to represent a Kentucky slaveowner, Robert Matson, in Matson’s effort to reenslave a runaway mother and her children.15 Slavery was, in Lincoln’s judgment, detestable and on its way to the grave, and he would not be unhappy to help it get there. But in the meantime, as it was dying the death that progress, democracy, and the Founding Fathers had all decreed for it, slavery was still legal. And slaveowners like Matson had rights, even in free Illinois, which during this passing phase had to be respected.

All the same, white Southerners (and blacks, too, as it turned out) were not entirely wrong in sensing a profound danger to slavery in the election of Lincoln. He had come out of political limbo in 1854 as an enemy to the expansion of slavery made possible by the Kansas-Nebraska Act, and in 1858, he had challenged Stephen A. Douglas (the author of the Kansas-Nebraska bill) for the Senate with the alarming declaration that “a house divided against itself cannot stand.”

I believe this government cannot endure, permanently half slave and half free…. It will become all one thing, or all the other. Either the opponents of slavery, will arrest the further spread of it, and place it where the public mind shall rest in the belief that it is in the course of ultimate extinction; or its advocates will push it forward, till it shall become alike lawful in all the States, old as well as new—North as well as South.


Lincoln only meant by this that Kansas-Nebraska, by letting down the bar to slavery in the territories, was inviting a collision between slavery and freedom, not that he was advocating such a collision. But it sounded as though he were, and unsettled Southerners quoted the statement as proof “of the objects of the Republicans.” Also, Southerners patient enough to leaf through back issues of the Congressional Globe would find that Lincoln, during his lone term in Congress as an Illinois representative, 1847 to 1849, proposed a bill to emancipate the slaves of the District of Columbia. His bill, true to his ideal of emancipation, asked for a District referendum on slavery. But if the referendum was favorable to abolition, Lincoln wanted the president empowered to issue a proclamation that provided for gradual emancipation and the legal abolition of slavery, and for compensation to slaveowners “from the treasury of the United States the full value of his or her slave.” A board of commissioners would be assembled “for determining the value of such slaves as their owners may desire to emancipate under this section.” Lincoln’s bill never actually made it onto the Congressional calendar, but his role in it earned at least the accolade of the New York Tribune that he was “a strong but judicious enemy to Slavery.”16

People who had known Lincoln long and well were convinced that his face was set toward emancipation from the day of his nomination for the presidency. After Kansas-Nebraska, Lincoln was determined that there must be no further extension of slavery, no more fearful backtracking to Southern demands, and no more clever manipulations of the law to purchase a few more years of life for the Slave Power. He took his election to the presidency as a vindication of this policy, and a sign that enough national rage and resistance had accumulated against slavery that the hour to begin the dismantling of the Slave Power had arrived. Emancipation, wrote Illinois congressman Isaac Arnold in 1866, was Lincoln’s “deepest, strongest desire of the soul,” and from the time of his election he “hoped and expected to be the Liberator of the slaves.” Joshua Speed told William Henry Herndon, Lincoln’s longtime law partner, that “my own opinion of the history of the emancipation proclamation is, that Mr. Lincoln foresaw the necessity for it—long before he issued it.” George Boutwell, the Massachusetts abolitionist, believed that Lincoln “was personally the enemy of slavery, and he ardently desired its abolition.” Joseph Gillespie was convinced that Lincoln “had it in his mind for a long time to war upon slavery until its destruction was effected.” Leonard Swett, who had worked with Lincoln through the 1850s on the old Eighth Judicial Circuit and who now became an unofficial political courier for Lincoln, remembered that Lincoln “kept a kind of account book of how things were progressing…and whenever I would get nervous and think things were going wrong, he would get out his estimates and show how everything on the great scale of action…was going exactly—as he expected.” Emancipation, for Lincoln, was never a question of the end but of how to construct the means in such a way that the end was not put into jeopardy.17

One reason that Lincoln could represent Robert Matson in Illinois and plan for emancipation in Washington was his conviction that, given enough time and a restraint on expansion, slavery would exhaust itself and die out on its own, without risking the disruption of the Union. Matson could be defended because he was within the law; slaves could be emancipated because that too was within the expectation of the Constitution, and the law curved ineluctably toward emancipation. “You may examine the debates under the Constitution and in the first session of Congress and you will not find a single man saying that Slavery is a good thing,” Lincoln wrote in 1859. “The reason is this. The Framers of the Organic Law believed that the Constitution would outlast Slavery and they did not want a word there to tell future generations that Slavery had ever been legalized in America.” If slavery were isolated in the states where the Constitution left it legal, it would asphyxiate through its own tendency to chew up the very soils it used. He “was quite sure it would not outlive the century.”18

But emancipation agendas built around Lincoln’s favorite “three main features”—gradualism, compensation, “and the vote of the people”—earned him no sympathy from either the Southern white supremacists or the abolitionists. “Who is this huckster in politics?” Wendell Phillips exclaimed after Lincoln’s election. “Who is this county court advocate?”

Here is Mr. Lincoln…. He says in regard to such a point, for instance as the abolition of slavery in the District of Columbia, that he has never studied the subject; that he has no distinctive ideas about it…. But so far as he has considered it, he should be, perhaps, in favor of gradual abolition, when the slave-holders of the district asked for it! Of course he would. I doubt if there is a man throughout the whole South who would not go as far as that…. That is the amount of his anti-slavery, if you choose to call it such, which according to the Chicago thermometer, the Northern states are capable of bearing. The ice is so thin that Mr. Lincoln, standing six feet and four inches, cannot afford to carry any principles with him onto it!


This was not a good way to persuade Abraham Lincoln. He told Pennsylvania congressman William D. Kelley that he loathed “the self-righteousness of the Abolitionists,” and he spoke about them to antislavery activist Eli Thayer “in terms of contempt and derision.” John Eaton, who helped educate newly freed slaves, remembered Lincoln exclaiming (of a “well-known abolitionist and orator,” probably Phillips), “I don’t see why God lets him live!”

If Lincoln’s differences with the abolitionists could be put on paper in the form of a comparative table, the two columns would go on for quite a way. Where the abolitionists built their argument on the demand of evangelical religion for repentance, Lincoln preferred gradualism and compensation for emancipated slaves. Where they preached from passion and choice, he worked from reason and prudence; where they called for immediatism without regard for consequences, it was precisely the economic consequences of slavery and its extension which kindled Lincoln’s opposition in the 1850s. And where they brushed aside the Constitution, Lincoln would proceed against slavery no farther than the Constitution allowed. It was, on those terms, easier to push the thought of emancipation into the future. “God will settle it, and settle it right,” Lincoln told Robert Browne in 1854, “but for the present it is our duty to wait.”19

 

BUT LINCOLN was not going to be allowed to wait. He carefully wrote out his inaugural address before leaving Springfield, and on March 4, standing on a temporary platform erected on the East Portico of the Capitol, Lincoln said little to gladden the hearts of the abolitionists. “Apprehension seems to exist among the people of the Southern states, that by the accession of a Republican Administration, their property, and their peace, and personal security, are to be endangered,” Lincoln declared (in a “voice…not very strong or full-toned” but still strong enough to carry “out over the acres of people before him with surprising distinctness”). “There has never been any reasonable cause for such apprehension,” he assured them. “All the protection which, consistently with the Constitution and the laws, can be given, will be cheerfully given to all the States.” It was true, of course, that “one section of our country believes slavery is right, and ought to be extended, while the other believes it wrong, and ought not to be extended,” but “this is the only substantial dispute,” and that certainly afforded no grounds for a response as violent “as the destruction of our national fabric.” He even gave a nod in the direction of the compromise committees in Congress. “Many worthy, and patriotic citizens are desirous of having the national constitution amended,” and Lincoln, while he would “make no recommendation of amendments,” also did not see it as the president’s task to stand in the way of “a fair opportunity being afforded the people to act upon it.” Nor was he even opposed to the Crittenden compromises. “We are not enemies, but friends. We must not be enemies.” Let reason rule, and “the chorus of the Union” would once again “swell…when again touched…by the better angels of our nature.”20

It was not angels but demons that the abolitionists saw in Lincoln’s inaugural. “Mr. Lincoln opens his address by announcing his complete loyalty to slavery in the slave States,” Frederick Douglass, the black abolitionist, groaned in Douglass’ Monthly. “He stands upon the same moral level with [the slaveholders], and is in no respect better than they.” But Douglass knew too little about Abraham Lincoln to recognize what Lincoln’s friend, Leonard Swett, recognized as one of Lincoln’s favorite lawyerly tactics for lulling opposing counsel into complacency: to give away, with what seemed incompetent generosity, all the unimportant points in a case, and then turn and hang the opposition on the one remaining point. “By giving away six points and carrying the seventh he carried his case, and the whole case hanging on the seventh, he traded away everything which would give him the least aid in carrying that.”21

Just so in this inaugural address: The striking thing about it was what Lincoln did not say. He made concessions, but none concerned the points on which slaveholders most wanted concessions—the right to take slaves as property in all of the western territories, the abandonment of the federal forts in the South, a sectional veto on federal legislation, the right of secession. He endorsed the Fugitive Slave Law as a constitutional necessity, not a property right, and even introduced the dangerous question of whether the federal government was the appropriate agency for enforcing it. (Every Southerner knew that if the Fugitive Slave law was reduced to being a matter of state authority, the free states would refuse to adopt enabling statutes for the recapture of fugitives, and a flood of runaways would bolt toward federal installations across the South, where state authority did not apply.) Lincoln even said kind things about compromise amendments “to the effect that the federal government, shall never interfere with the domestic institutions of the State.” But that left wide open the possibility that the federal government could still hold out incentives to the slave states, especially in the upper South, to emancipate the slaves by their own vote.

The inaugural address fell very short of being an abolitionist manifesto, and top-lofty abolitionist orators and newspapers were not discreet about informing him of this. But Lincoln knew that as president he had no authority to issue manifestos of any sort. “We reason as though Mr. Lincoln wielded a dictatorial, unrestricted power at the White House, accounting solely to the God of his conscience,” Eugene Pelletan scolded the ultras. “But Mr. Lincoln simply presides over a republic where popular opinion rules, and he is surrounded by divers opinions upon the question of slavery.” To Southern whites, however, Lincoln was offering nothing that they did not already have, while leaving his own hands suspiciously free. “At Montgomery,” the temporary Confederate capital in Alabama, Henry William Ravenal found that “the tone of Lincolns inaugural was thought belligerent.” The slave system had flourished for six decades because the federal government had been full of people who believed it was right or who were unwilling to challenge it. That day was now over, and simply by refusing to help, promote, and encourage it any longer, Lincoln was putting slavery in mortal jeopardy. To the abolitionist elect, Lincoln might seem “far from being up to the full measure of what ought to be thought and felt on the slavery question,” but as Harriet Beecher Stowe shrewdly reminded readers of the radical New York paper The Independent, “in this case to arrest is to cure.”22

Five weeks later, the Confederates surrounding the beleaguered garrison in Fort Sumter learned that, after considerable backing and filling, Lincoln had authorized a relief mission to resupply the fort. He pledged no effort to add reinforcements and promised to limit the supplies to nonmilitary necessities. But the impatient Confederates only saw that if Lincoln could sail even the most innocuous relief mission into Charleston without hindrance from the Confederacy, the Confederate government’s claims to secession, sovereignty, and independence would have approximately the same standing as the Declaration of Independence would have had if the British Army had paraded through Philadelphia to the door of Independence Hall. At half-past four on the morning of April 12, 1861, the rebel artillery sent its shells flying toward Sumter.

 

FORTRESS MONROE sat squatly on the tip of Old Point Comfort, another brick-and-stone pentagon guarding the mouth of the James River and the waters of Hampton Roads from any approach by warships on the Chesapeake Bay. In May of 1861, it was the last stronghold of federal military authority left on the sacred soil of Confederate Virginia and the likeliest springboard for federal military operations up the James River peninsula. On May 23 (the same day Virginians voted by a three-to-one margin to ratify Virginia’s secession from the Union), a reconnaissance party from the First Vermont Volunteers slipped over the causeway that linked Fortress Monroe to the mainland and drove off rebel pickets around the village of Hampton. The Hamptonites promptly fled inland, leaving behind their slaves, who now milled around happily with the Northern soldiers. That evening, three of these slaves talked their way through the Vermonters’ picket lines, and the next morning, they were brought before Fortress Monroe’s commandant, Major General Benjamin Franklin Butler.

Butler was no abolitionist. He was actually a Unionist Democrat from Massachusetts who had supported the nomination of Jefferson Davis as Democratic candidate for president in 1860. (Davis was now the provisional president of the Confederate States of America.) Only a month before, Butler had offered federal troops to Maryland governor Thomas Hicks to preempt any possibility of a slave insurrection. But in the course of that month, civil war had begun in earnest, and with that event Butler turned himself into slavery’s first deadly enemy in uniform. A lawyer before the war, he now reasoned as a lawyer in war: Captain Foster and Lieutenant Slemmer had sent back the runaways at Sumter and Pickens, since in time of peace the Fugitive Slave Law was still binding on federal officers; however, the same rule might no longer apply in time of war, especially because, under questioning, it developed that the three runaways were the property of a rebel colonel from Hampton, Charles K. Mallory. More questioning revealed that they had bolted for Fortress Monroe because Mallory was planning to take them to South Carolina to work on Confederate “military operations” there. (The Confederacy had lost no time in issuing demands “to impress slaves and free negroes” to dig ditches, heave up fortifications, and perform camp duties so as to release more of the South’s outnumbered white manpower for combat; free blacks who tried to plead their freedom as an exemption “were told that they would be sold and sent farther South if they did not go.”)23

Under the terms of the Paris Convention of 1856 on maritime law, enemy and neutral property might be legally seized if that property was being used by the enemy to wage war. Ergo, property, in that case, became “contraband of war.” If, as slaveowners had always insisted, slaves were indeed chattel property, and these three particular examples of property were about to be applied to the greater good of the rebel war effort, why might not Butler do his bit in weakening the rebellion by declaring the three men “contraband of war” and seizing them for the use of the United States?

This was a greater compliment to Butler’s ingenuity than to his legal acumen: The Paris Convention, after all, had been addressing questions about cargoes of “warlike instruments, or materials by their own nature fit to be used in war,” not runaway slaves covered by domestic statutes that directed the return of such property to its owners. But, as Butler was quick to point out, Virginia had proclaimed itself part of an entirely new nation. Hence, these slaves were covered, not by a domestic statute, but by international law, and that made them “contraband.” This was, of course, a lawyer’s joke: Goods and material can be “contraband,” but not people, unless the sort of people in question are regarded as no different from goods and materials. But joke or not, the idea was an instant success (more important, said Isaac Arnold, “than a battle gained”). Northern whites who felt squeamish at the thought of “slaves declared freemen” had “no objection to their being declared contrabands.” Two days later, there were eight more “contrabands” waiting for Butler; the next day, there were forty-seven. Butler wrote out receipts for them and sent the receipts to their masters.24

The Confederates were not amused. But Lincoln’s new secretary of war, Simon Cameron, approved Butler’s action, provided that Butler did not begin actually snatching slaves from their masters, and provided he put them to some sort of useful occupation at Fortress Monroe and kept “an account of the labor by them performed, of the value of it and of the expense of their maintenance.” This plan quickly proved unworkable. By July, Butler had nine hundred contrabands on his hands and less and less work, room, and food for them. Similarly, it was no easy matter to distinguish between runaways who really were contraband—in other words, slaves who had been conscripted by the Confederates as military laborers—and runaways who were simply runaways.25

These problems not only multiplied, but spread to Maryland, which was a slave state but also still loyal to the Union. Legally, the Fugitive Slave Law still operated in Maryland, and Unionist slaveholders there fully expected that Butler’s contraband rule had no reference to them. So when a slave belonging to Catharine Noland of Rockville (just outside Washington) was rumored to have found shelter in the camp of the First Ohio Volunteers, she sent her son, a Union sergeant, with a note from the adjutant general’s office asking for the return of the slave. The problem was that these particular Ohio volunteers were “practicing a little of the abolition system” and refused to let Noland’s son search their camp. Letters flew back and forth, and the colonel of the regiment hotly denied that Noland’s slave had ever been there, and that was the end of it. Still, if loyal slaveholders were going to be treated by the army just as though they were rebels, or as though there were no Fugitive Slave Law, then everything the Confederates had ever said about Lincoln might be confirmed, and Marylanders might as well join the Confederates, if only to protect their investments in slaves. “The impunity with which these acts are daily perpetrated and the outrages practiced upon those seeking to recover their slaves, by the soldiers,” warned Maryland congressman Charles Calvert, “are justly incensing our citizens against the Government for permitting such violations of our Constitutional rights.”26

These “violations” were liable to have a stiff price tag for Abraham Lincoln. By the middle of May 1861, eleven slaveholding states, from Virginia to Texas, had seceded from the Union. To Lincoln’s relief, the four slave states of the Border—Missouri, Kentucky, and Delaware, in addition to Maryland—had not. But through the month of April it had been touch and go in the Maryland legislature, while in Missouri a miniature civil war had broken out between the secessionist governor and the loyalists in the legislature and in St. Louis. Kentucky, with the largest slave population in the Border, decided to “take no part in the civil war, now being waged, except as mediators and friends to the belligerent” and on May 20 proclaimed a “position of strict neutrality.” One sharp jolt, one careless word, one idiot in newly made shoulder straps practicing “a little of the abolition system,” and the whole Border might fall over into Confederate hands, and that would be the end of it all, for Lincoln, the North, and the slaves. The Border states held the wheat, corn, meat, and manufacturing that the cotton-bloated South lacked; they accounted for more than a third of the white population of the South; and they controlled the great inland rivers—the Ohio, the Mississippi, the Potomac—that were the highways of the American economy. Missouri, in fact, shared a lengthy river boundary with western Illinois that reached as far north as Iowa, and Maryland’s three boundaries with the District of Columbia meant that the moment secessionists gained control of the state house in Annapolis, Washington itself would be encircled by rebels. “I think to lose Kentucky is nearly the same as to lose the whole game,” Lincoln wrote. “Kentucky gone, we can not hold Missouri, nor, as I think, Maryland. These all against us, and the job on our hands is too large for us. We would as well consent to separation at once, including the surrender of this capitol.” So Lincoln promised Kentucky senator Garrett Davis in the most soothing fashion that he would do nothing to threaten “the institutions or property of any state, but, on the contrary, would defend them to the full extent with which the Constitution and laws of Congress have vested the president with the power.” He would respect Kentucky’s oddball neutrality, and “if Kentucky or her citizens…made no demonstration of force against the United States, he would not molest her.” But it was not a concession he enjoyed making. “Professed Unionists,” he grumbled that August, gave him “more trouble than rebels.”27

Some of the Border states’ touchiness grew out of the way the Thirty-seventh Congress was organized when it came together in special session on July 4, 1861. Thanks to the November elections and the withdrawal of the seceding South’s predominantly Democratic representatives, the Republicans were left with a substantial majority in both houses of Congress, 106 Republicans facing a humiliated minority of 42 Democrats and 28 Border-state Unionists in the House, 31 Republicans and only 17 Democrats and Unionists in the Senate. Of the Republican senators, slightly more than half could be classified as Radicals—a small cadre of abolitionists, and a larger penumbra of Republicans who believed that striking down slavery was the best way to strike down secession. The leadership of this group—Charles Sumner and Henry Wilson of Massachusetts, Zachariah Chandler of Michigan, Ben Wade of Ohio—occupied the center desks on the Republican side of the Senate chamber, with the rest of the Republican senators ranged around them, and they dominated the informal Republican caucus that met “almost every day” during Congressional sessions “so as to leave no chance for hesitation, or division, amongst themselves.” Navy Secretary Gideon Welles, an old antislavery New Englander and former Democrat, feared “the acts of caucus” as “despotic, mandatory, and decisive.”28

In practice, however, Congressional Republicans looked more like “a strange medley” than a controlling power. In the House, chairmanships of committees went to only three Radicals, James Ashley of Ohio (Territories), Owen Lovejoy of northern Illinois (Agriculture), and Thaddeus Stevens of Pennsylvania (Ways and Means). Even in the caucus, Minnesota Radical Morton Wilkinson admitted that “it was not always fair sailing.” Nor were the Radicals always consistent in their radicalism. Thaddeus Stevens—“bitter, quick as electricity, with a sarcastic, blasting wit” and easily picked out of a crowd for his “short clubfooted leg” and “a long-haired wig”—was often seen as the incarnation of Radicalism. But Stevens had to agree in 1860 that there was no “desire or intention, on the part of the Republican party…to interfere with the institutions of our sister States.” Lovejoy “at once went into an Achillean rage” whenever the subject of slavery came up. But even Lovejoy, whose brother had been murdered by a proslavery mob in 1837, admitted that “I have no power to enter the State of North Carolina”—or any other state, for that matter—“and abolish slavery there by an act of Congress.”29

The Democrats in Congress might have made more of the Republicans’ divisions if they had not been so badly demoralized themselves by the bitter self-destruction of the party in the 1860 election (which cost them control not only of the presidency and Congress but also of all but four Northern governorships and three Northern state legislatures). On top of this debacle came the untimely death of the North’s greatest Democratic voice, Stephen A. Douglas, in June of 1861.30 Douglas’s role in Congress was gradually taken over by a new and comparatively inexperienced cadre of Midwestern Democrats—Samuel S. Cox and Clement Laird Vallandigham of Ohio, Daniel Voorhees of Indiana—whose attitude toward Lincoln was often as hostile as that of their quondam Southern brethren. Although “born and bred in a free state,” Vallandigham “avowed himself a pro-slavery man.” And not only proslavery, but a proslavery westerner who had no hesitation about putting the interests of the Ohio River valley ahead of the good of the Union. “I became and am a Western sectionalist,” Vallandigham announced proudly. “I am as good a western fire-eater as the hottest salamander in this House.” His “denunciations were the most extreme, and his expressions of contempt and ill-will were wholly unbridled.” Along with the Border state Unionists in Congress, the Democrats relentlessly prophesied that any move to incorporate emancipation into the war would flood the Northern labor market with cheap black labor and crowd Northern farmhands and industrial workers out of their jobs. “We intend to have in our State, as far as possible, a white population,” announced one Indiana Democrat, “and we do not intend to have our jails and penitentiaries filled with the free blacks.”31

The central midwestern states of Ohio, Indiana, and Illinois held the strongest bloc of Democratic stand-fasts (together, they sent seventeen Democratic representatives to the House in 1860). They were also the states hit hardest when the Confederates closed commercial traffic on the Mississippi, and farmers with goods to ship to New Orleans, small factories with markets in the South, and banks with loans to Southerners downriver were economically flattened within weeks after Sumter. With the Midwest a hotbed of Democratic discontent, it would have been unwise for any Republicans to underestimate the power of the opposition. Despite the Democrats’ poor showing in the 1860 elections, state elections in the spring of 1861 showed how quickly public opinion could shift, even in the midst of war. Democrats captured major urban elections in Cincinnati and Cleveland; in Rhode Island, the Democratic governor was reelected and two Republican congressman defeated; and in Kentucky and Maryland, antiwar Democrats captured every Congressional district but one in each state.32

A good deal of veto power therefore remained in the hands of the most intransigent of the Border state senators and representatives—in the Senate, Lazarus Powell, John Breckinridge, and Garrett Davis of Kentucky; James Bayard and Willard Saulsbury of Delaware; and Trusten Polk and Waldo Johnson of Missouri; and in the House, Charles Wickliffe, Robert Mallory, and John J. Crittenden of Kentucky (Crittenden had accepted reelection in 1860, but to the House rather than to the Senate). So, when the special session assembled in Washington on July 4, Republicans were ready to tread lightly around the Border staters, and the Border state delegations in both House and Senate were ready to play on that fear.

The next day, Lincoln sent a special message to Congress on the outbreak of the war, describing his actions since April in calling up the militia of the states, purchasing weapons and materials, and issuing a call to the states for state volunteer regiments. He was careful to avoid broad swipes at Southern infamy—the Border staters were Southerners—and he patiently defined the war as a question of whether a democracy built on the consent of the people has any chance of surviving if a political minority refuses to cooperate with the decisions of the majority. “This issue embraces…the question whether a constitutional republic, or a democracy—a government of the people, by the same people—can…maintain its territorial integrity, against its own domestic foes.” This was certainly an important question, but it was also an abstract one. The durability of democracies was also not the question the ultras on either side had hoped he would plunge into, and it allowed Lincoln to pass them by without a single direct reference to slavery.

It did no good. Once both houses had organized themselves, Phillip Fouke of Illinois’s Eighth District was on his feet to resolve that “while we hold in one hand the sword of justice…it becomes our solemn and Christian duty to offer with the other continuously to our deluded brethren the olive branch of peace.” Three days later, a Senate resolution approving Lincoln’s call for volunteers was attacked by Trusten Polk of Missouri as an outrage on the Constitution, and on July 10, Clement Vallandigham asked the House to blame the war not on the secessionists but on “the violent and long-continued denunciation of slavery and slave-holders.” Vallandigham was followed by his fellow Ohioan, William Allen, who angrily appealed to the House to adopt a resolution pledging “that it is no part of the object of the present war against the rebellious States to interfere with the institution of slavery therein.”33

Lincoln could ignore them for the time being because a military solution to the rebellion seemed within easy reach. On July 2, federal troops under the creaking Brigadier General Robert Patterson had splashed across the Potomac River into Virginia near Harper’s Ferry, intending to occupy the Shenandoah Valley. On July 11, a scratch force of 2,000 Ohio militiamen under a former West Point engineer named George B. McClellan handily routed a small Confederate force at Rich Mountain, in western Virginia, giving the Union control of almost a quarter of Virginia’s territory. On July 17, a force of 35,000 Union volunteers stumbled unsteadily out of Washington into northern Virginia, intending to evict the rebel government from its new capital at Richmond. Their commander, Major General Irvin McDowell, was unhappy about the prospects of his ill-trained, inexperienced, and riotously overconfident soldiers. But Lincoln brushed those doubts away. “You are green, it is true,” he told McDowell at a meeting with his generals and cabinet, “but they are green also; you are green alike.” If McDowell would just move on Richmond, the Confederates might be out of business before the special session of Congress ended.

But on July 21, McDowell’s volunteers, regimental colors flying and bands jubilantly playing “Dixie,” marched across a small stream near Manassas known as Bull Run and into a lethal confrontation with 30,000 Confederates. The rebels were, admittedly, just as green as Lincoln had supposed, and McDowell’s plan—feint across the stream with one part of his army and then launch a clever flanking movement around the left of their positions that would collapse the Confederates in panic—came commendably close to working. But McDowell had not anticipated the last-minute appearance of Confederate reinforcements on his own flank. It was the federals who panicked and ran, and the army that was supposed to be marching on Richmond ended the day slumping dazedly back to Washington in the rain. The next day, a rabid Confederate sympathizer, William Owner, watched them pass through the capital, “sullen, dirty and broken down.” Almost five hundred of McDowell’s men were dead, and the rest were a demoralized mob.34

“The battle of Bull Run gave a rude shock to the theory under which the war had been prosecuted up to that time,” recalled New York lawyer Montgomery Throop. Congress opened for business the next morning, whistling down their shock by resolving that “the reverses of the Army…have in no manner impaired the ultimate success of our arms” and minus several of its members who had gone out to watch the Bull Run battle for entertainment and who had not returned. (New York congressman Alfred Ely had actually been captured by the Confederates and would cool his heels in Richmond for the next six months.) Horace Greeley, whose New York Tribune had led the cheer for McDowell’s expedition, now concluded that the rebels “cannot be beaten.” He advised Lincoln to give up any notion of trying consequences again with the Confederates. “Do not fear to sacrifice yourself to your country,” he wrote Lincoln, and “have Mr. Crittenden move any proposition that ought to be adopted.”

John J. Crittenden, as it turned out, had exactly that in mind. Hoping to keep Northern shame over the Bull Run debacle from erupting into legislation, Crittenden stepped in to offer a resolution to the House on July 22. Surprisingly, the opening of the resolution firmly blamed “the present deplorable civil war” on “the disunionists of the southern States”: That much made it clear that the Border states were more loyal to the Union than people like Vallandigham, who a week before had wanted to blame the war on the Radicals. However, behind the protest of loyalty, the real point of Crittenden’s resolution was to remind Congress that events on the battlefield had no implications for slavery, which is why the balance of his resolution went on to state that “this war is not waged upon our part in any spirit of oppression, nor for any…purpose of overthrowing or interfering with the rights or established institutions of those States.” The Crittenden Resolution, carefully crafted to keep slavery from becoming the target, passed by a whopping vote of 117 to 2. “To thorough-going anti-slavery men this seemed like an apology for the war,” recalled the disgusted George Julian, a Radical Republican congressman from Indiana’s Fifth District, “and a most ill-timed revival of the policy of conciliation.” The Senate, however, was another matter. Charles Sumner frankly looked upon Bull Run as a blessing in disguise, feeling sure that it would galvanize antislavery fence-sitters into realizing that the rebels were in earnest and that the Union would have to take earnest measures against slavery to defeat them. “The battle and defeat,” he predicted, would do “much for the slave.”35

The mechanism for “earnest” dealing was actually already in hand. Along with Lincoln’s address to the special session on July 4, Treasury Secretary Salmon Chase had sent a report to Congress that recommended, almost as an afterthought, that the government should seize “the property of those engaged in insurrection” and sell it to contribute funds to the war effort.36 The confiscation (and destruction) of property in time of war were blackened but routine features of insurrection and civil war in Europe from time out of mind, although from the time of Hugo Grotius, the seventeenth-century Dutch “father” of the “law of nations,” lawyers and judges had struggled to construct a netting of rules and laws that would restrain the most vicious wartime behavior. It was, however, difficult to find all-around agreement on what these codes should look like, and for the most part, the study of international law had to be patched together from surveys of treaties (especially the ambitious system of alliances fashioned at the Congress of Vienna in 1815), military and maritime tradition, and massy textbooks on legal theory. Not until the Paris Convention—the first great international effort at writing restraint into the making of war between nations—had the major European powers finally agreed to a series of written protocols that defined what would (and would not) be acceptable conduct between nations in conflict, just in time for Benjamin Butler to dip into those protocols for his novel definition of “contraband of war.”37

Despite the obstacles in the way of defining it, comparatively few legal thinkers doubted that a “law of nations” existed and that governments could in some way be held accountable to it. In the United States, the authors of the federal Constitution authorized Congress “to define and punish” breaches of “the law of nations,” put explicit limits on property seizures and the use of martial law on fellow citizens, and outlawed bills of attainder (which allowed legislatures to inflict the death penalty for treason without jury trials). Even the notion of treason itself was hedged in by the Constitution’s forbidding Congress to “work Corruption of Blood”—to pass bills of “pains and penalties” that went beyond punishing traitors themselves and reached down to impoverish their families by permanently confiscating a convicted traitor’s property.38

For those reasons, the Constitution made implementing Chase’s confiscation recommendation less easy than it looked. During the War of 1812, the Supreme Court had held that the property of British subjects in the United States could not be taken without “some legislative act expressly authorizing its confiscation.” So, the idea of seizing rebel property was referred to the Senate Judiciary Committee—where, as it turned out, Lyman Trumbull was one of the rare Radicals sitting as chair of a Congressional committee—for the necessary “legislative act.” What Trumbull’s committee came back with on July 15 was a confiscation bill that tried to evade the constitutional restriction on “pains and penalties” by declaring the property of anyone “aiding, abetting or promoting insurrection” open to seizure as “prize and capture,” as though all such property resembled the capture of prizes at sea. And since the Constitution brought “all cases of admiralty and maritime jurisdiction” under the authority of the federal courts, such “prizes and captures” could be processed through a United States district court and the whole procedure could be handled in rem (without the presence of the property’s owner).39

Trumbull did not press for immediate consideration of the bill, although on July 20 he did announce that he had an amendment that he wanted to add to it. The amendment made liable to “prize and capture” the claim of anyone “to be entitled to the service or labor of any other person” if they “shall employ such person in aiding or promoting any insurrection.” In that case, the person’s “claim” would fall into the same category as seized property, and the enslaved “person…shall be henceforth discharged therefrom.” In effect, what Trumbull and his committee were asking was that slaves used by the Confederate military, like prizes captured on the high seas, be made liable to federal confiscation just like other forms of “property.” This was, from the moment he proposed it, interpreted as a covert emancipation scheme, hidden behind the contention that the property of traitors in the act of waging war ought somehow to be forfeit. As with Butler’s use of contraband at Fortress Monroe, Trumbull and the Judiciary Committee were trying to bring Confederate property under the category of international law, specifically, in this case, admiralty law (hence the vocabulary of “prize and capture”). In that way, the constitutional ban on attainder would have no application. In the time of war between nations, the confiscation of contraband or of any other property “which, in their actual condition are of immediate use for warlike purposes” was perfectly legal.40

Neither scheme served its goal very well. The first problem was that contraband and confiscation were stretching the law of nations and admiralty law to cover categories they had never included before, and the Border staters, nervously eyeing their own slaves, were not likely to buy it. American diplomat Henry Wheaton’s Elements of International Law, for instance, exempted “private property on land…from confiscation” in time of war and categorically forbade applying the rules of prize in “maritime warfare” to “the operations of war by land.”41 The second problem was political. Confiscation of contraband and other property was regarded as justified in time of war, but only between belligerent nations. Only “when two powers are at war,” wrote Henry Wager Halleck (a bookish West Pointer–turned-lawyer who compiled the other major American treatise on international law), do “they have a right to make prize of the ships, goods, and effects of each other upon the high seas.” But Lincoln’s contention from the start of the war was that the Confederacy was not a nation. The Constitution neither envisioned nor permitted secession by individual states; the attempted secession of the rebels and the formation of the Confederate government was, consequently, null and void, and anything that looked like conceding legitimate nationhood to the Confederates was anathema.

Lincoln had already been burned by making one concession like this in April, when he proclaimed a blockade of the Confederacy’s ports “in pursuance of the laws of the United States and of the law of nations in such case provided.” But according to the “law of nations” and the Paris Convention, he could only “close the ports” of the rebels; blockades, with all the rights of prize and capture, could only be imposed on nations. Still, blockade was what he needed to starve the Confederate war effort, and so a blockade of the entire Confederate coastline was proclaimed on April 19, 1861. Lincoln paid dearly for that concession; the British and the French promptly recognized the Confederacy as a legitimate belligerent, meaning that the Confederates would now be allowed to purchase arms and raise loans on British and French soil. He would not make another such concession to Confederate claims to nationhood if he could help it, no matter how useful Trumbull and Butler thought it might be to emancipation.42

On the other hand, suppose the war was only a domestic rebellion. Then, the Constitution draped the ban on attainder over the confiscation of slave contraband, and the Supreme Court was more than ready to move in at once with some form of injunction. Considering the domination of the Supreme Court by its chief justice, the venerable Roger B. Taney, an old-time Maryland Democrat and the author of the proslavery Dred Scott decision in 1857, neither contrabands nor confiscation was liable to survive a court challenge. Unless Butler or Trumbull had some other way of evading the constitutional prohibition of attainder, there was nothing in the law of either contraband or confiscation that necessarily dispossessed slaveholders of their title to their contraband or confiscated property. “The possession of real property by a belligerent,” warned Henry W. Halleck, “gives him a right to its use and to its products, but not a completely valid and indefeasible title, with full power of alienation.” Once the war was over, slaveowners had full right to claim the return of their slaves. Confiscation certainly did not emancipate such slaves, nor did it guarantee the contrabands freedom.43

Still, what Trumbull brought to the floor of the Senate on July 20 was only an amendment and not an original part of the Judiciary Committee’s bill, and under ordinary circumstances, it probably would have been sent back to the committee for some more cutting and pruning and, upon reflection, a quiet nod in the direction of the wastebasket. But Bull Run intervened, and suddenly the Senate Radicals began looking for a weapon to beat the Confederacy with, and Trumbull’s amendment seemed perfectly suited to their purpose. Border staters like Marylander James Pearce warned that Trumbull’s amendment was a de facto “act of emancipation, however limited and qualified,” and John Breckinridge of Kentucky described it as the first step on a slippery slope that would lead to “a general confiscation of all property, and a loosing of all bonds.” But since something had to be done to strike at the rebels now that the army had failed, the amendment was passed thirty-three to six, without a single vote from the Border state senators in favor.44

On August 2, the House began its own debate on the confiscation act, a debate even hotter and longer than the Senate’s. The Border state representatives again accused the bill’s backers of slipping emancipation their way under the guise of a war measure. If “the use of a slave, by the authority of the owners, in any mode which will tend to aid or promote this insurrection, will entitle that slave to his freedom,” protested Kentuckian Henry Burnett, “then that amounts to a wholesale emancipation of the slaves in the seceding or rebellious states.” Ohioan John A. Bingham, chairman of the House Judiciary Committee, assured Burnett that “no just court in America” would ever construe Congressional confiscation “to the effect, that…this law amounts to an emancipation of their slaves.” But that was exactly how John J. Crittenden saw confiscation playing out. From the beginning of the republic, Crittenden declared, “the Congress of the United States had no power to legislate upon the subject of slavery within the States.” If, as their own president held, the Republicans thought secession was a legal impossibility, then the rebel states were still, in reality, part of the Union, and Congress still had no authority to touch slavery for any purpose or for any reason. “Does war change the powers of Congress in this respect?” Presumably not. Therefore, Crittenden continued, “Absence of all power of legislation in time of peace must be the absence of the same power at all times. You have no power, by your Constitution, to touch slavery at all.”45

The House voted to return the confiscation bill to the ignominy of committee, but the next day Bingham was back from the Judiciary Committee with a revised bill. Calls for votes were lost in a flurry of shouting and arm waving. A motion to table the bill was put forward, which failed, and then another motion for postponement was argued over, which also failed. Finally, on still another vote of sixty to forty-eight, the bill passed.

Four days later, Lincoln signed it. “The President had some difficulty in consenting to approve the act of Congress,” wrote Treasury Secretary Chase, and according to the New York Times, Lincoln “finally consented only upon the most urgent entreaties of prominent members of the Senate.” It is not difficult to understand why he hesitated. For one thing, the timing could not have been worse. Lincoln could not see the wisdom in threatening to confiscate property from people who had just demonstrated that they would fight to hold on to it. “The Military situation was so discouraging” after Bull Run “that in the President’s view it would have been wiser for Congress to refrain from enacting laws which, without success in the field, would be null and void.” More important was Lincoln’s skepticism about whether a confiscation plan, or even a contraband plan, would survive a constitutional test. He could understand the humanitarian appeal of the contraband plan, and John Hay, writing anonymously as Lincoln’s mouthpiece for one of the Border state newspapers, promised that “all negroes, once lawfully confiscated from the possession of their rebel owners, shall become free men.” The difficulty lay in the question of how confiscation could happen lawfully. Neither Butler’s contraband policy nor the confiscation bill did more than make the slaves wards of the federal government; most likely, given the makeup of the federal judiciary, confiscation would be struck down as a violation of the ban on attainder and “corruption of blood.” For that reason, Lincoln showed little energy in enforcing the bill. He gave no directions on enforcement to Attorney General Edward Bates, and Bates, an elderly Missouri Whig who had no use for any emancipation that did not immediately deport the blacks it emancipated, declined to issue a circular of instructions to federal attorneys. As if to confirm Lincoln’s skepticism, the occasional federal district attorney who did try to initiate confiscation proceedings found it almost impossible to gather sufficient evidence. “It cannot be said,” recalled James G. Blaine, a freshman congressman from Maine, “that the results flowing from the measure, either in restraining the action of Southern men or in securing to the National Treasury money derived from confiscated property, were at all in proportion to the importance ascribed to it in the discussions of both branches of Congress.”46

This was not quite what the Radicals had hoped for. “I wish you would visit Washington at once to press upon the Presdt. the duty of Emancipation,” an exasperated Charles Sumner wrote, as the first session of the Thirty-seventh Congress adjourned on August 6 and the momentum generated by Bull Run dissipated. “Somebody should see the Presdt. every day, & exhibit to him this supreme duty.” Almost on cue, Zachariah Chandler wrote to his wife that “Trumbull, Wade & myself have been busy night & day since our arrival,” often in the White House until midnight, trying to persuade Lincoln. The most Sumner and the others would see, however, was a circular issued to field officers by War Secretary Simon Cameron, detailing military policy toward fugitive slaves in vague and routine language. Beyond that, Cameron gave no more guidance to the army than Attorney General Bates gave to federal attorneys. Far from being the sound of jubilee, “the Confiscation Act of the 6th of August was,” as George Julian remarked, “regarded as a child of the same sickly ancestry” as the Crittenden Resolution.47

 

JOHN CHARLES FRÉMONT was an American celebrity, and mostly in the worst sense of the word. Born illegitimate in Georgia and raised in Charleston, he joined the navy, wangled a transfer to the army’s Topographical Corps, and in 1837 embarked on the first of five expeditions to map the great deserts and mountains west of the Mississippi and Missouri rivers. Handsome, daring, and blessed with subordinates willing to save him from the consequences of his not-infrequent dim-wittedness, he became a protégé of Thomas Hart Benton, the head of one of the first families of the Democratic Party. In 1841, he eloped with Benton’s daughter, Jessie, and then managed to charm his outraged father-in-law into a reconciliation. The next year, he was back to exploring with the help of Kit Carson and in 1843 became the greatest sensation since Lewis and Clark by publishing his journal of the expedition. His third expedition in 1846 was overtaken by the outbreak of the Mexican War. But Frémont converted this threat into an opportunity by invading Mexican California, rallying the American settlers there to insurrection, and delivering Los Angeles to American occupation in 1847. He eventually settled in Monterey, where he made a fortune in the Gold Rush, and in 1850 served a shortened term as one of the new state of California’s senators.

Something about Frémont did not quite add up in people’s minds. He was publicly aloof, unbending, and unnaturally preoccupied with the political limelight but without the wisdom to keep himself in it. (In 1851, he was rebuffed by California voters when he tried to run for a full term as senator.) The suspicion grew that the power and the brains on display in Frémont’s journals were really Jessie Benton Frémont’s, since Jessie Frémont was eager to reflect her husband’s political glory as she had her father’s and quite determined to manufacture that glory if she had to. The formation of the new Republican Party in the mid-1850s came as the Frémonts’ great opening. Although the Benton clan were Southerners, Democrats, and slaveholders, Thomas Hart Benton challenged the Democratic Party establishment over the extension of slavery into the territories. His son-in-law’s opinions on most political issues were unknown, but Frémont allowed himself to be converted to the Republican cause, and by the spring of 1856, “Frémont the Pathfinder” was being touted as a reputable Republican presidential candidate.

This was not because Frémont possessed any recognizable political genius. He was “the merest baby in politics,” snorted Horace Greeley. “He don’t know the ABCs, and attributes importance to the most ridiculously insignificant matters and regards the most vital as of no account.”48 But he had Jessie, and Jessie Frémont was prepared to use every ounce of influence that came with being a Benton to obtain the prize for her husband. She appealed for support, as only a Benton could, to Francis Preston Blair, the head of the other great Democratic family of the Age of Jackson, and Blair’s son, Francis Preston Blair, Jr., who had also lost his Democratic faith over slavery and joined the Republicans. The Blairs and the Bentons went back a long way, and Elizabeth Blair Lee (Francis’s sister) had developed a particularly strong tie with Jessie Frémont. Together, Francis Blair and Jessie Frémont were the chief engineers of Frémont’s nomination as the Republican candidate for president in June 1856. But not even the accumulated political chits of the Blairs and Bentons together could get Frémont elected. James Buchanan won by 400,000 votes—not a bad showing for a first-time party in a national election, but not what the Frémonts and Blairs had wanted. When old Thomas Hart Benton died in 1858, it appeared that the Frémont star had sunk for good.

The secession crisis caught up with Frémont in Paris, where he was promoting more California mining ventures. He was back in New York by February 1861 and met Lincoln as Lincoln was en route to his inaugural. Lincoln considered him alternately for a seat in the cabinet and as minister to France. But given the great standing of the Bentons in Missouri and the aura of conquering fame that surrounded the Pathfinder, Frémont was instead commissioned as a major general and, after a personal meeting with Lincoln on July 2, was put in charge of the newly created Department of the West.49

Technically, Frémont was responsible for the entire sweep of the Great Plains, from the Mississippi to the Rockies. But his headquarters would be St. Louis, and his real job would be to keep slaveholding Missouri in the Union. It was to his advantage that St. Louis was an antislavery island in the shallow sea of Missouri slaveholding, especially because of its high concentration of immigrant German refugees whose failures in the European liberal revolutions of 1848 left them hostile to the aristocratic pretensions of the Slave Power in America. It was also to Frémont’s advantage that Francis Preston Blair and his brother Montgomery had planted themselves in St. Louis in the 1840s, along with their cousin, Benjamin Gratz Brown. Like the Bentons, the Blairs were antislavery and had decisively parted company with the Democratic Party over Kansas-Nebraska. Although Montgomery Blair relocated to Washington in 1853 (where he would defend Dred Scott before Roger Taney and the Supreme Court), the Blair influence in Missouri remained substantial. With Montgomery Blair joining Lincoln’s cabinet as postmaster general, nothing could have seemed more reasonable to Lincoln than to expect that the Blairs’ political weight would be ranged against the interests of secession and, presumably, on the side of their friend, John Charles Frémont.

Lincoln had not plumbed the follies Frémont was capable of, nor had the Blairs. When Frémont arrived in St. Louis in late July 1861, he found that a good deal of the action seemed already to be over. The state’s secessionist governor, Claiborne Jackson, had tried to commandeer the state militia and the federal arsenal in St. Louis. But the commandant of the arsenal garrison, Captain Nathaniel Lyon, struck first. Lyon surrounded and disarmed the militia’s encampment and chased off Governor Jackson and his allies into the hinterland. A provisional Unionist state convention had assembled, a Unionist provisional governor had been chosen, and statewide elections for a new legislature were scheduled for the fall of 1862. But on August 10, Lyon was killed in a savage fight with more Confederates than he had counted on at Wilson’s Creek, and from that point on, everything seemed to spiral out of control. The Confederates managed to recruit 40,000 volunteers and began a campaign to recover southern Missouri, while Confederate guerrillas began harassing federal outposts, destroying rail lines, and burning Unionist settlements outside St. Louis.

Bedeviled by whispers of rebel plots within the city, Frémont declared martial law in St. Louis on August 14 and put enforcement into the particularly clumsy hands of his loutish quartermaster. When the new Unionist governor protested, Frémont brushed him aside and insulated himself from any further interruptions behind a bodyguard of German and Hungarian revolutionaries. “We have got instead of a General an Egotist,” one Unionist complained to Montgomery Blair. “It is much easier to gain access to…the Courts of Europe…than to the August presence of our Gen.,” although this aloofness did nothing to prevent the “going on at all times of the California speculators who surround him like summer pigs.” Insult by insult, Frémont was alienating precisely the people Lincoln needed to placate in the Border states.50

Frémont struck again at his rebel tormentors on August 30, when he declared martial law once more, this time throughout the state. For good measure, he tacked onto his martial-law declaration a list of the crimes that had particularly irritated him, along with their punishments: court-martial and execution for armed guerrillas, “the extreme penalty of the law” for saboteurs, and “sudden and severe punishment” for those dabbling in “treasonable correspondence” or “fomenting tumults.” In addition, in the spirit of the Confiscation Act, “the property, real and personal, of all persons…who shall take up arms against the United States, or who shall be directly proven to have taken an active part with their enemies in the field, is declared to be confiscated to the public use, and”—here was the red flag—“their slaves, if any they have, are hereby declared free men.” This was an astounding proclamation, and for a number of reasons. The first was that Frémont was flinging his declaration of martial law out over the whole state, including parts of it in rebel hands where he had no hope of enforcing anything. The second was the threat of execution for guerrillas and saboteurs, since this might invite retaliation by the Confederates, retaliation that would poison rather than pacify Missouri’s troubled politics.





OEBPS/page-template.xpgt
 

   
    
		 
    
  
     
		 
		 
    

     
		 
    

     
		 
		 
    

     
		 
    

     
		 
		 
    

     
         
             
             
             
             
             
             
        
    

  

   
     
  





OEBPS/Images/fm.jpg
LINCOLN’S

EMANCIPATION

PROCLAMATION

The End of Slavery in America

Allen C. Guelzo

Simon & Schuster Paperbacks
New York London Toronto Sydney






OEBPS/Images/logo.jpg





OEBPS/Images/MSRCover.jpg
LINCOLN?’S

EMANCIPATION

PROCLAMATION

The End of Slavery in America

Allen C. Guelzo

Simon & Schuster Paperbacks

New York London ‘Toronto Sydney






