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To Michele Longo Eder, whose bravery and personhood have proven many times over that one can be a magnificent mother, wife, and trial lawyer—all wrapped up beautifully in one woman.

 

And

 

To Judge Harl Haas, a role model for every judge, who at great personal cost proved once again that he cared more about justice than judicial efficiency, more about a fair trial than the power of his judgeship.





Every trial lawyer worth a damn needs to have a good murder case.

—GERRY SPENCE




The Smoking Gun




Introduction



This story is timeless, and it is true.

Most of us have never faced a serious criminal charge that hauls us before the justice system. If suddenly, during these fearsome times, we were forced to peer into the mythical safe box where our rights are said to be stored, what would we find? Are we still guaranteed a fair trial? Have we ever been? If we’re charged by the state with a penitentiary offense, can we adequately defend ourselves? How is it that in these days so many helpless innocents find themselves behind bars, some even awaiting the executioner’s needle? When we look into this safe box of sacred rights is it, indeed, filled to the brim, or do we discover little more than an old folder of empty promises?

As a criminal defense attorney I’ve searched that safe box of rights on behalf of the accused for more than half a century. Faced as we are with the daily erosion of our freedoms, I find this case of several years past more relevant now than ever, for it represents in plain, stark reality what is now and has, for decades, been widespread across this land—a system of justice that is more wishful than real. Today the question is not how many rights must we sacrifice for our security, but, instead, how can we recover those we have already lost so that the average citizen, innocent or guilty, may at last obtain a fair trial?

This case, more than any other I’ve tried in my entire career, exemplifies the terrible odds we face when the state launches all of its forces against us. Most of us live in a sort of curious denial—that the criminal law is irrelevant to us. Yet, in certain hidden places, we hear a small voice warning that someday, under circumstances we cannot foresee, what happened to Sandy Jones might happen to us—that we might be called upon to face the invidious charges of the state—perhaps even a charge of murder.

This story, based on the actual record of the case, asks the dark and frightening question, How will justice be delivered to you when you are called before the criminal bar? What if you can’t find a skilled trial lawyer to defend you, one who cares about you? What if your lawyer turns out to be one who’ll fight for you only if you have the money to buy that which has become another commodity in America—something called justice—and you don’t have the price? What if you are left to fend for yourself as were Sandy Jones and her child fighting their battle against the good old boys of Lincoln County, Oregon?

In this book I take you with me in and out of the courtroom in a hopeless murder case. I take you behind the scenes, into the judge’s chambers, into our worried, sometimes frightened hearts as lawyers who must garner the skill and the power to ward off the inevitable, the conviction of our client, who was, in this case, captured at the crime scene on film with a smoking gun in her hands. This case, or parts of it, might have been your case, and Sandy Jones might well have been you. Read on.

 

GERRY SPENCE

Jackson, Wyoming
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The Lincoln County prosecutor, a friendly man, shoved the photograph under the noses of anybody who wanted to look. The woman in the photograph, tall and blond, was locked on her target, her mouth pulled askew against the stock of her rifle. Smoke puffed out from the end of the barrel as she fired. Sandy Jones was the woman’s name. She’d been charged with murder, and the reporters were scrambling for the story.

Something about a murder case fascinates as well as frightens me. If you lose, the state hauls your client off and locks him up in some dank hole for the rest of his life, or an anonymous state-sanctioned murderer pulls the lever and your client is burned to death in the electric chair or gasps and turns purple and foams at the mouth in the gas chamber. And what happens to the lawyer who defended the poor bastard? If he was worth a damn and cared, a part of him dies along with his client. He drowns in his nightmares. He thinks that if he’d been more competent, prepared better, or called one more witness, maybe he could have saved his client.

A small-time real estate developer named Wilfred Gerttula was dead—shot cleanly through the chest. Not only that, the prosecutor had an eyewitness to the murder, the dead man’s wife, Monica, who said she’d seen Sandy Jones murder her husband, shoot him point-blank with the gun in the photograph. She ought to know, she said. She took the photograph. Then Monica said this Jones woman drove off with her dying husband in her husband’s own pickup. It had been a cold-blooded, premeditated killing.

Sandy Jones was thirty-nine years old at the time she was arrested. She hadn’t lounged in a bed of roses. Out of high school she’d gone to work in a cannery sorting berries. After that she managed one of those small motels that brags with its flickering neon sign that it’s “modern,” which means it has running water, sometimes. Sandy saw to all of the maintenance, painted, fixed the leaking faucets, and filled in the chuckholes in the driveway. Earlier a drunk driver ran into her, injuring her back and ribs. She and Mike Sr. had had a stormy marriage. He drank. They separated. He quit drinking. They got together again. And during his comings and goings their two kids, Little Mike and Shawn, were seeded and born.

Big Mike, as the family called him to distinguish him from their young son, Mike Jr., was a broad, muscled man of average height with wavy red hair, a red beard, an outdoor face, and powerful arms. He’d been a fisherman in Alaska, but that was before he’d been hurt working in the woods. After that, to feed his family he fished for salmon in the Siletz River and worked at whatever odd jobs he could find.

When, in the last days of July 1985, Sandy and Little Mike, by then fifteen, were both charged with murder, Mike Jones was like a lot of folks who face the crushing power of the state. He didn’t know what to do; he had to find a lawyer to defend both his wife and son, and he had no money. The Joneses never had much. When their bills weren’t paid, the phone company shut their phone off, and sometimes the power company shut off the electricity. They lived on a twenty-nine-acre swamp-bottom farm in a rickety, leaky-roofed house that was little more than a shack with a porch. The boundaries of their small, severely overgrazed pasture were marked by a dilapidated fence, the rotted posts leaning, the wire sagging. Derelict car bodies, rusted and in parts, were strewn here and there along with an assortment of other junk and a couple of outbuildings, one of which served as a barn for the kids’ pony and the milk cow, and the other as a well house. The bank’s mortgage was attached to the place like a cop’s chokehold on a suspect.

The dead man, Wilfred Gerttula—in his fifties, tough, grizzled, and humorless—had insisted that the road that cut through the Jones property was a public road. Little more than a trail, it crowded within six feet of the corner of the Joneses’ bedroom and then meandered steeply up a densely forested mountain through fern and heavy undergrowth to some granite outcroppings the Native Americans called Medicine Rock. After that, the trail snaked through the wet Oregon jungle to the top of the mountain and past a wire gate that marked the Joneses’ farthest boundary. There a person could look down the steep canyon side to the river a couple hundred feet below. Beyond the Joneses’ gate, the trail puttered along to other lands and eventually led to what Gerttula claimed was his subdivision.

“That’s a county road,” Gerttula proclaimed. “Always has been. And that woman won’t let me or my buyers come through. Stops us cold ever’ time.” The good old boys of Lincoln County had had some experience with the Jones woman before. She was a troublemaker all right.

But Sandy Jones made her own speech. “The county and nobody else has ever had any right to cross our land. He says he has a subdivision up there? I can show you it was illegally established. Besides, a public road on that unstable ground would give way in the rainy season. It’d be dangerous.” Beyond that, the Indians, with whom she held continual counsel, claimed that Medicine Rock was a sacred Indian burial ground. And Sandy Jones was one who was willing to fight for the rights of her Indian friends. “This is America,” she declared, “and the good old boys in Lincoln County are not going to make us give up what rightfully belongs to us.” Sandy herself was one-eighth Sioux.

There’d been lawsuits brought by Gerttula against the Joneses over the road and countersuits by Sandy Jones. Not satisfied with suing the Gerttulas, she sued the judges and the prosecuting attorney himself. Her first half-dozen attorneys dropped her, mostly because she couldn’t pay, but she blindly forged on representing herself.

After the shooting on that muggy July day in 1985, and in panic, Sandy Jones had driven the Gerttula pickup down the mountain to get help for Gerttula, who was doubled up in the seat next to her. He was dead when she parked the truck at the neighbor’s house below and ran in to call 911. That had ended the argument between Sandy Jones and Wilfred Gerttula.

It’s true I’d often said that a trial lawyer without a good murder case isn’t a real trial lawyer. Those who represent large corporations and like to stay sprayed in the perfumed mist of corporate dollars, who won’t get down in the pits and get bloodied in the wars where human beings are at stake, are not real trial lawyers. If a trial lawyer won’t take on a murder case because he doesn’t want to get his hands dirty or because there isn’t any money in it, the system fails. It not only fails the accused, it fails the rest of us. Someday when some fair-haired prosecutor with the governor’s chair glowing in his mind’s eye decides to charge one of us or one of our kids with a crime—well, that hated, scorned, and damned of the legal profession, the trial lawyer, better be around to see that we get a fair trial, and that if we’re innocent, we walk out the courtroom free.

One day in November 1985, I got a letter from a woman named Carol Van Strum. She and her husband were waging their own lonesome battle with the Forest Service. She wrote me that a citizen in Lincoln County, Oregon, had been charged with murder and that the woman’s husband, a man named Mike Jones, whom she’d never met, had driven two hours in the cold of night to ask her for help. He had a small girl with him, his daughter, Shawn, about ten. The child was sick with the flu, and the woman put the child to bed while she talked with him. Why Jones had sought her help she didn’t know. But from what he told her she thought something was fishy. The cops were holding the man’s wife in isolation. The cops had their excuses. Van Strum wrote:

The only person allowed to visit her other than her attorney was her Native American Church minister. Approximately a month before, the minister himself was arrested for blocking the road on the Jones property, booked and released. The police claimed he was infected with hepatitis A. After that even he was barred from visiting Sandy and she’s been kept in isolation for four months on the excuse that she’s been exposed to the disease. She’s received neither medical attention nor blood tests to establish the presence of the hepatitis antibodies. None of the jail staff or police officers involved in the minister’s arrest have been similarly quarantined.


When Mike Jones asked the Van Strum woman for help, the only help she could think of was to write to me.

“That’s a bunch of bullshit,” I said to Eddie Moriarity, my partner of many years. I slammed the letter down. “If you put everybody in isolation who’s been exposed to hepatitis, the whole world would have to be cooped up.”

After a couple of calls, Eddie reported back. “It’s true: the Jones woman’s been in jail since July. Four months! The chief judge assigned a guy named Gardner to hear the case. Gardner won’t let her even touch her kids.”

“They’re twisting her for a guilty plea,” I said. I’d been defending murder cases for more than three decades, and if I’d learned one thing it was that trials do not seek the truth, nor are they always intended to deliver justice. Trials are wars—wars that are won more than 90 percent of the time by the state.

“There’s not one murder case here, there’s two,” Eddie said. “The Joneses’ fifteen-year-old boy is charged with murder in the juvenile court. The kid was up there when Gerttula was shot. Shawn, the little girl, is cryin’ for her mom. Her mom can’t make bail. No collateral. Even their chicken house is mortgaged.”

I see it in nearly every case. Innocent or not, hold them long enough in some miserable jail, frighten them enough, make them desperate enough, and the state wouldn’t have to prove its case. And you have to remember: some charged with murder are innocent. They’re usually poor and usually helpless to do much in defense of themselves. Under our Constitution, every person charged with a crime is presumed innocent until proven guilty beyond a reasonable doubt. In truth, most people charged with a crime are presumed guilty even by the jurors who hear their cases.

“How come they charged the kid in juvenile court?” I asked. “Most prosecutors would have charged him as an adult. These must be good guys.”

“Oregon law required ’em to file the case in juvenile court,” Eddie said. “But the legislature passed a new juvenile law that became effective on October 10. Ulys Stapleton, the DA, threatened Michele Longo—she’s Sandy Jones’s court-appointed lawyer—that if the kid didn’t turn himself in fast, Stapleton would charge him as an adult. Boy came in on his own a few days after the shooting. But before he came in, Stapleton threatened Longo he was going to send out a tactical team to take the kid out. Jesus! Threatening a tactical team to take out a fifteen-year-old!” He shook his head; the Irish smile vanished. “They have the smokin’ gun and the eyewitness,” Moriarity said. “Easy case to prove. Take about ten minutes. Why those tactics?”

“Maybe there’s something wrong with the state’s case, or maybe they’re just used to those brownshirt tactics up there.”

“Maybe,” Eddie said.

“Maybe we’d better go see what’s going on in Lincoln County,” I said.
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A lumbering, damp, gray November day. We climbed the steps to a squatty little courthouse, that sanctuary of justice in Lincoln County, Oregon, its redbrick facade, its squinting windows, the place as drab and miserable as the day.

The woman behind the jail bars was dressed in men’s prison garb that hung loose on her bones and mocked what had once been her good looks. Her bare feet were stuffed in rubber sandals. No socks. She sat huddled on the steel prison cot embracing herself against spasms of shivering. I could see she was tall and slender with blue eyes. Her dark blond hair, uncombed and stringy, hung to her shoulders.

I told her who we were. Without looking at either of us she said, “Never heard of you.” Then speaking to no one, she began her liturgy of complaints: “They won’t let me have a doctor except that Vargo.” Dr. John Vargo, an osteopath, had attended Wilfred Gerttula’s autopsy and was a witness for the state. She wouldn’t talk to him. She said he gave her some antibiotics, but that they were trying to poison her. She wouldn’t eat the food. She began to shiver again.

“Where’s your socks?” I asked.

“They took ’em. Can’t feel my feet.” She went on as if talking to someone who wasn’t there. “I got a rupture.” The once regular features of her thin face were stretched against the skull, the eyes in shadows behind sunken sockets, dull and empty. I stood looking at the woman not knowing what to say, feeling as if I’d intruded into an ugly, private place of pain and should get the hell out.

“Maybe we could help you,” I said.

“They got Little Mike. He never did anything.” She spoke to the concrete walls. “I keep seeing blood. I keep seeing it over and over like in a bad dream.” Her voice was hollow. “There was blood all over everything—the grass, the sky—it was in my eyes like looking through bloody sunglasses. I feel numb. At first I thought I was going into shock or something. I should have just let Gerttula take my gun from me, but then I thought, no, he would have shot me. Then I saw that blood on the wall.” An insanity plea skipped across my mind.

She struggled to her feet and walked to the wall, her steps small and hesitant like a frail old woman’s. “I checked it out up close for the blood. I asked a jailer about it.” She sat back down, still not looking at me. “I prayed and asked God what it meant and my heart told me that the blood is on the courthouse walls. It was the county’s blood. The walls were the county’s hands. ‘It wasn’t your fault,’ I heard the voice. ‘It was their fault.’ Then I was all right again.”

Finally she looked at me, and then past me. “I sat for hours. I was swaying to the drums and the chanting. I could even follow along a bit. It was comforting. When the jailer came in, I asked if my friends were out there in the parking lot beating on their drums. He said he didn’t hear any drums. I could still hear them. I thought he was lying to me. Finally he said, maybe he could hear them, and he laughed.”

“What’s that?” I asked, pointing to a poster pasted above the sink of an angel with a flaming sword.

“I don’t like looking at my face anymore. It’s old,” she said, barely touching her cheek. “I can’t even recognize myself. So I don’t look. I covered the mirror with the picture.”

She stared out the high, small, barred window at the end of the walkway that separated the cells. “I can’t breathe in here,” she said. “The air’s so stale, don’t you think?” She stood staring in the direction of the window. “I dream of touching the earth again. This concrete is so cold. And all you can hear in here is the clang of the doors and the people hollering.”

“Do you remember when they brought you in here?” I asked.

“They made me undress. Three women watched me. They took all my clothes. They stripped me naked and searched me—made me bend over and spread my cheeks while they watched. Then they put me in these.” She put a finger on her prison clothes. “Wouldn’t give me underwear. I can’t get used to not wearing underwear.”

The cell was barren—two steel bunks, one on top of the other, and a toilet stool in reach of the lower bunk, a sink next to the stool, a table, and a two-way speaker. Like living in a water closet.

“The floor was sticky like somebody vomited. Smelled like it,” she continued. “Then I started to throw up and I couldn’t stop. The second day they took me to the hospital and gave me some antibiotics for my urinary-tract infection. And Mike Berry came with his pipe and asked to be allowed to have a ceremony with me, but the jail staff wouldn’t let him in. He could talk to me through the window. He said that the Sundance People were all saying prayers for me. I felt like everything was a dream. Still feel that way.” Her eyes were like blank pages. “I think I had a fever. Maybe that caused me to get confused so I couldn’t tell what was a dream and what was real.”

Suddenly I needed to put my arms around her, a father holding a child. And when I let loose, she held on longer. Then I hollered for the jail-keep. You could hear him coming, multiple doors slamming, steel on steel.

“Ever been sued?” I asked the jailer. He was the potbellied kind with a face you couldn’t pick out of a lineup.

“What ya talkin’ about?” he asked in a reedy voice.

“Take a look at this woman. She look comfortable?”

He shrugged his shoulders.

“Maybe I could borrow your socks?” I said.

He looked at me as if he’d better find a padded cell. “When I come back, she better have socks—the heavy wool kind, and a warm sweater. Otherwise I’ll be asking you a lot of questions on the witness stand in front of the judge.” I walked up close to the man, gave him a big smile, and offered my hand. He didn’t take it.

By the time I’d left the jail a thick, sick feeling had come over me. I was glad to get out of there. It isn’t that any old murder case will do for a trial lawyer like me. A lawyer needs to feel for his client, and I felt for this woman, alone, helpless, charged with a murder she probably didn’t commit. Once I saw her huddled up and half-crazy from her pain, I had no choice but to take her case. If I hadn’t, it would have said something about me that no man would like to hear about himself.

*   *   *

Eddie and I met Michele Longo and Steve Lovejoy for breakfast at the Salishan Lodge. They looked like kids to me—Lovejoy, tall and slender, brownish hair, with a face like a first-year college boy and a nose that finally decided to turn up on the end. Michele, an attractive brunette, had a smart, competent look about her and a quick, easy laugh. Put robes on the two of them and they’d look at home in any choir. But both had been around the courtrooms of Oregon.

When Sandy was arrested, Longo’s name had come up on the list of lawyers who would take court appointments, which is how she got into this case. She was the direct, no-nonsense kind. Nobody messed with her. She was the kind who struggled for her clients until she dropped despite that the state paid only $45 an hour and she had to run an office out of that and live on whatever was left. Then, from the same state that was trying to convict her client, she had to beg money to hire expert witnesses and an investigator. The state has access to all its needs—the prosecutors, the police, the sheriff’s office, the FBI, and an unlimited budget. But appointed defense attorneys have to fight for every dime. Then they face some judge, usually a former prosecutor, who isn’t especially passionate about the rights of the accused, but is deeply committed to keeping his job and getting reelected on a record of having been tough on criminals.

From the prosecution’s point of view the thinking goes like this: The poor commit crimes. Then the poor want the state to provide the best lawyer in the history of American jurisprudence to get them off. No. The state would provide the accused just enough of a defense so some smart lawyer couldn’t spring the bastard on appeal because the state had failed to provide due process.

In the same way, Steve Lovejoy’s name had come up on the list, and he’d been appointed by the juvenile court to represent Little Mike. You don’t come across his kind too often—someone who actually believed there was a palpable difference between right and wrong and wanted to do something about it. I asked him about his first contact in the case.

“Well,” he said, “after the shooting, the boy ran into the pucker brush and stayed there about a week. His dad found him and they voluntarily went in. My first meeting with Little Mike was at the old juvenile department next to the courthouse, about a week after the shooting. Mike Sr., the boy, and several Indians were there along with the director of juvenile services.

“Then Mike Berry, Sandy’s ‘spiritual adviser’ and the leader of the Indians, walked up close to my face and said that even though I’d been appointed by white men to represent the boy, I had to be screened by the family’s support group at Medicine Rock before I could interview the boy. I was terrified going out there and facing that tough-looking bunch. On Saturday I drove out to the Jones place. Mr. Spence, I’m telling you, the place looked like it was under siege: locked gates, people on guard. When I got there, I was escorted to one of the tepees. There were five or six Native Americans there along with Mike Sr. Inside the tepee it was dark and smoky. I was sweating, but not from the heat. It was plain old white-boy fear. Frankly, I’ve blocked out the questions they peppered me with. But I passed!” He laughed again.

“The plan was to come up with a strategy to get Little Mike out of the lockup where they were holding him. Norma McMillan, a neighbor lady, offered to take custody of the boy if he was released. She and Mike Sr. and I prepared a game plan that weekend. That Monday, after a battle with Josh Marquis—he’s a deputy DA—Judge Gardner released Mike to Norma’s custody. I was in with the Indians—big hero.” He laughed again.

Lovejoy said Little Mike was just a kid, like any kid trying to defend his mom. “And they’re trying to put him away for that.” I could hear the frustration in his voice.

“They have the kid charged with murder,” Michele said, “and they have Sandy charged with the same murder. They won’t tell us who they claim did the shooting. Charge ’em both, let the law sort it out. That way they can’t lose. Sandy told me Gerttula shot at her kids, actually shot at Shawn and Little Mike when they were riding their ponies one day. Scared the kids half to death. The day before the shooting Sandy tried to get a restraining order against Gerttula—but no luck.” Michele took a sip of her coffee and looked directly at me. I liked what I saw in her face, a caring that loosened the edges of her eyes when she spoke about her client.

“So this guy’d been shooting at her kids and she kills him for it, right?” I said, testing.

“No. She was defending herself,” Michele said.

Steve Lovejoy nodded agreement. I liked these two young lawyers.

Then Lovejoy said, “The DA claims Sandy maliciously killed Gerttula over the road fight. But if she testifies that Gerttula had been shooting at her kids, the DA’ll claim she took the law into her own hands and shot him. First-degree murder either way you look at it.”

“And they’re trying to play us against each other,” Michele said. “They want to give Little Mike a deal to testify against his own mother. His own mother! They’re trying to separate us. But they aren’t going to get the job done.”

“What do you mean?” I asked.

She was mad and having trouble getting her words out. “They’re trying to use Little Mike to get Sandy to plead guilty. Stapleton told me she’d better plead guilty to attempted murder, assault two, and menacing, or she’d wish she had. That’d put her away till she’s gray-headed and on Social Security. They’re trying to force Sandy to plead guilty to save her son. That pisses me off beyond belief.”

“Has the kid given the cops a statement?” Eddie asked.

“Yeah,” Steve said. “But we’re trying to get it thrown out.”

Longo had asked her best friend, a tough criminal defense lawyer from Portland named Jenny Cooke, to help Steve in the boy’s case. Cooke was an expert on criminal procedure and juvenile law. Cooke and Lovejoy filed a motion to suppress Little Mike’s statement. At the hearing they’d called Detective Thomas Groat of the Lincoln City Police Department and grilled him about how this cadre of officers, Groat, Stapleton, and one of Stapleton’s deputies, had manipulated the boy into giving a statement without reading the kid his rights.

Groat said that when they arrived at the Jones farm, they spotted Little Mike running through the field. They hollered at the boy. “I had to ask him several times to come over to the fence,” Groat said. He admitted he was wearing a gun, but claimed it wasn’t visible, unless, of course, his unbuttoned coat flew open.

Jenny Cooke had pushed on in her questioning. “So had the boy come over to the fence as you ordered him?”

“Yeah.”

“And if the boy hadn’t come over the fence, you would probably have gone after him?”

“Yeah.”

In that case, Cooke argued, the boy wasn’t free to leave and was in “constructive custody”—the same as custody—and they should have read the boy his rights.

As I listened to this story, I turned to Eddie. “How old do you have to be, Eddie, before you have rights?”

Eddie knew I was already arguing the case. “You have to be really old,” he said. “You have to be a member of the good old boys’ club before you have rights.”

Little Mike, alone, surrounded by officers, and without having been advised of his rights, had, of course, talked. He told Groat he hadn’t fired the family .30-30. But it was apparent to Groat that more than one weapon had been fired up there. Little Mike said that after the shooting started he couldn’t remember anything, but he did see Gerttula holding his stomach. He couldn’t remember how many shots were fired.

The officers weren’t through. They took Little Mike up to the scene of the shooting. No parent, no guardian, no lawyer, no friend with him.

“Kid woulda been scared shitless,” Eddie said.

Then they hauled him back to the house and Groat demanded that the boy tell him where the .22 was, the one Sandy had been carrying. Groat claimed he told the boy he didn’t have to give the officers the gun, that he had a right to refuse the search—he had to say that or the search would have been illegal. Anyway, the boy ended up retrieving the .22 for the officers—“all voluntarily,” Groat insisted. Then Stapleton, the DA, and one of his deputies came into court and backed up Groat’s testimony.

Josh Marquis, Stapleton’s chief deputy, who was opposing Cooke and Lovejoy on their motion to suppress the kid’s statement, asked Groat, “What did you do about getting him to talk to you?”

Groat replied, “I told him that he wasn’t in trouble, that I needed to talk to him about the incident, that someone had been killed and we needed to know what had happened to assist us in the investigation of the homicide.”

That he wasn’t in trouble? Before the week was over the boy had been sent to the state detention center to await trial on a charge of murder.

“What we have here,” Jenny Cooke argued to Judge Robert Gardner, “are all these grown men, including a police officer and a sworn officer of this court, engaged in a shabby conspiracy to deprive this fifteen-year-old of his constitutional rights.”

But Deputy DA Marquis argued that Little Mike didn’t have to be advised of his rights unless he was in custody. The officers claimed he wasn’t a suspect at the time. What he said and did was totally voluntary.

In response Jenny Cooke argued that Stapleton had deliberately kept the child out of physical custody so he wouldn’t have to read the boy his rights under Miranda.“He wasn’t under their control?” she cried. Cooke’s argument had been eloquent. “Where on earth was the child to go with four officers standing along with an armed officer? His mother had been taken into custody. The child saw his mother beaten up, a man shot to death. The child was traumatized. He was upset and reluctant to talk. And did Detective Groat ever tell him he didn’t need to talk to him? No. Detective Groat showed him his badge and said, ‘I am a police officer and I need to know what was going on here.’”

Judge Gardner took the motion to suppress under advisement. He’d probably overrule the motion. Just needed time to figure out a legal position that wouldn’t be overturned by the appellate court. Judges play such games.

“And one other thing,” Steve Lovejoy had said to Judge Gardner. “We will file two other motions. The first, to dismiss this case against Mike Jones Jr. because of a complete lack of any evidence tying this boy to the crime, and if that motion is denied, we will ask the court to grant us a jury trial.”

Marquis had laughed a high, ridiculing laugh. “You don’t get a jury trial in juvenile court!”

“And, Your Honor,” Lovejoy pleaded, “my client has had no personal contact with his mother for months. Little Shawn is sitting here waiting also.” The children were looking over at their mother, the woman wan and sick, and sick for her children. “And just on behalf of Mike Jr., I’d like to ask the court some indulgence, to let these kids see and touch and feel their mother for a few minutes before the court locks her up.”

Judge Gardner said he’d talk with the sheriff about it later.

*   *   *

Michele handed me a couple of sheets of rumpled paper. “These are some notes from Sandy,” she said. They were written in a careful hand. I began to read aloud at the breakfast table. “‘I am an earth child,’” Sandy had written. “‘The coyote is my brother. My father in heaven blessed me by allowing me to be born free like the eagle in a country that was founded under Him—by men who praised their freedoms and rights and were willing to defend them to the death.

“‘As I sit in this bare cell which has the cigarette butts and tobacco leafs nine former prisoners have strewn about the floor, and their art work upon its walls, I think about things like democracy and justice.’” I looked up from the paper in my hand. The young lawyers were intent on my reading. I read on. “‘The murder, assault and menacing charges that hang over my head are a weight that burdens my heart. My family split into pieces, a life’s dream in shambles—because the judges, district attorney, and the courthouse hierarchy have used their powers to teach this earth child her place in their society. A lesson to any other upstarts who make waves by trying to change things that are not right.

“‘The greed and hate of a neighbor boiled in his heart when he found the justice system would condone his every illegal activity against the earth child. When the earth child’s man was run over, when her children were shot at, animals killed, vehicles vandalized, fences cut, the justice system turned its head away.’”

“What’s she talking about here?” I asked Michele.

“It’s her inventory of her trouble with Gerttula.”

I began to read again. “‘When a dead raccoon was put in her drinking system, the justice system was blind. Its eyes were only open for the complaints against the earth child and her family. After he cut the fences and the earth child’s animals strayed, the justice system cited her for allowing animals to run at large.’” On another page she’d written and I read aloud, “‘The newspapers have been using Little Mike’s name, stating that he’s accused of committing murder. The DA wasn’t supposed to release his name because he’s a juvenile.’”

I read on: “‘Last night at about nine P.M. the jailer told me that he’d gotten orders to the effect that if anyone made contact with me in the courtroom again, referring to Little Mike hugging me, he was to jerk me out and bring me back to my cell. I asked where those orders came from. He said he heard it was high up.’”

About her health complaints she’d written: “‘I said to the nurse that Judge Gardner told me to call him, and that I could have a doctor. The nurse said she wasn’t going to call the judge, that she left the legal things to county counsel. I told her that my back and shoulder were hurting, and could I have a back brace. She said I’d have to talk to the doctor about it. I said I have a brace at home. Could I use it? She said only if a doctor says so. I told her about my veins. She said, “You’re getting old.” Then she left. The jailer came to give me an antibiotic. I told the jailer that DA Stapleton had been trying to intimidate Little Mike by staring at him in court and mouthing, “You murdered him.” She shrugged and said, “Well, that’s bad, but we could have someone worse.”

“‘My shoulder was really hurting earlier after breakfast. I asked to take a shower. The female deputy always comes in and stares at me.’”

Done reading, I handed the pages back to Michele. I felt an anger and was glad for it. Without anger a trial lawyer is just a mannequin mouthing meaningless legalisms.

“They got a warrant to search the Jones property,” Michele said. “Ever since Sandy’s been in jail the cops have been constantly out at the farm. They found one hundred and eighty-seven pounds of salmon and deer meat that Mike Sr. had taken to feed the family and hauled him off to jail.”

“Christ,” Eddie said. “They let those big corporations dump their crap into the river and kill most of the salmon, and when a crippled man takes a few to feed his kids, they want to hang him.”

 

Just as Carol Van Strum had written, something fishy was going on. This woman was being treated as if she were a member of the Manson family. Nothing added up. The state had a photograph of Sandy firing the .22 rifle. But Gerttula had, in fact, been shot with a large-caliber gun. Despite his denial, Little Mike had fired the family hunting rifle, the .30-30. But, according to Lovejoy, all of the bullets had been accounted for. None could have hit Gerttula.

I saw those decent young lawyers sitting at the breakfast table with us. They looked first at Eddie and then at me, not wanting to appear as if they really needed help. “What do you think, Eddie?”

Eddie Moriarity just gave me that look that said, “Every trial lawyer worth a damn needs to have a good murder case.”
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In the afternoon of November 25, 1985, we sat in that dreary little windowless, blond-wood-from-the-fifties courtroom waiting for His Honor, Judge Robert Gardner, to take the bench. The case, entitled “In the Matter of Michael Jones, Jr., a child,” was set to be heard in the juvenile court of Lincoln County, Oregon. The state intended to try Little Mike first and leave his mother moldering in jail. When the judge found the boy guilty, maybe the mother would cave in to save her son. For us to represent both mother and son created a potential conflict. But I thought, One case at a time. We’ll cross that bridge when we get there. We entered our appearance for Little Mike.

Waiting for His Honor to take the bench, I suddenly turned to Eddie Moriarity. “Eddie, let’s do something defense attorneys never do. We don’t know Stapleton and Marquis. Let’s give ’em the benefit of the doubt. Let’s lay our whole case out for ’em. Why would they want to try a case against us if they don’t have one?”

“I don’t trust ’em,” Eddie said.

“What do you think?” I asked Steve Lovejoy.

He seemed excited. “The facts are the facts. Little Mike couldn’t have killed Gerttula. I sent an engineer out there. Reconstructed the scene. None of the bullets Little Mike fired came close to Gerttula. They can’t change the facts—not now. What do we have to lose?”

I sauntered over to Stapleton and Marquis. “Gentlemen, let’s get the judge in here for a little pretrial conference.”

They looked surprised. Then they followed me into the judge’s chambers, the door open. “Could we talk to you on an informal basis, Your Honor?” Stapleton shrugged his shoulders, and the judge, expressionless, got up and led us into the jury room. He sat down mechanically and folded his hands, waiting.

“I want Mr. Stapleton and Mr. Marquis to know what our case is—no surprises,” I said. The judge’s face was stony.

I went to a large paper flip-pad on an easel. “The family hunting rifle in the hands of Michael Jones Jr. was a Winchester .30-30. It holds seven cartridges in the magazine. All seven cartridges can be accounted for. Three were fired—and there was a dud on the ground. The police recovered two live cartridges out of the gun. That’s six. The criminologist discovered the seventh cartridge in the chamber when he examined the gun several weeks ago at the State Crime Lab.”

I walked to the board and drew a profile of Gerttula’s pickup truck at the scene. “Shot number one went through the right rear tire. Shot number two lodged in an alder tree. The state has a picture of it and the tree in which it was embedded.” I drew in the tree behind and above the bed of the pickup. “Shot number three went through the pickup bed.” I sketched in the path of that bullet. “The state has pictures of that bullet hole as well.” I turned to Judge Gardner and then to Marquis and Stapleton. “Given these facts, why are we here?”

The judge was making notes. I waited for him to finish and look up. When I had his attention, I said, “Your Honor, our expert, Dr. Brady, whom you know and respect, is the single most outstanding forensic pathologist in the State of Oregon. He’s spent a lifetime testifying in cases for the state. Dr. Brady says that the slug that killed Wilfred Gerttula did not come from a high-powered rifle. It came from a pistol.”

I waited again. “But whose pistol?”

I turned to Stapleton and Marquis. “There’s something wrong with this case, gentlemen. A boy shouldn’t be put on trial for murder under circumstances such as these. These are undisputed facts. These are the facts gathered by the state itself. I’m going to ask you gentlemen in all good faith to dismiss this case.”

Marquis looked at Stapleton and then laughed. Marquis was the youngish, dark assistant to Stapleton. “This is nothing but another contrived fiction by Mr. Spence,” Marquis said. Then, as if to underline his confidence in his case, Marquis said that they would put Monica Gerttula on the polygraph, and if they were satisfied she’d lied, they’d dismiss the case.

I glanced at Eddie. He made a quick face that said, “I told you.”

We followed the judge into the courtroom and watched him ascend the bench. The prosecutors took their table, and we ours. Once more we were back in the formal mode of the courtroom. Both the judge and the prosecutors seemed more comfortable.

Judge Gardner opened the file on his desk and looked up. “About the deposition of Mrs. Gerttula?” he began. His face was molded in mortar. He wore an obvious black hairpiece. We’d subpoenaed Monica Gerttula, the deceased’s wife, for her deposition. I told the judge we wanted a chance to ask her questions under oath, with her answers accurately recorded. She was the state’s only eyewitness to the homicide. We thought she knew why the state’s case didn’t hold up and we wanted to take her testimony before Little Mike’s trial began.

Marquis had moved to set aside her subpoena. But even before the judge had ruled on his motion, Marquis had taken it upon himself to instruct Mrs. Gerttula that she needn’t appear. Marquis was already arguing: “This is an attempt by the defense, at best, for discovery and, at worst, to intimidate and harass a witness who they know to be emotionally wrought up in these circumstances.” He argued that the juvenile court was akin to a criminal process, and a deposition in a criminal case was not permitted.

I stood before the bench. “They’ve already told Mrs. Gerttula she doesn’t have to abide by the subpoena,” I said, “as if they’ve made the decision, not Your Honor.”

“Your Honor,” Stapleton shouted, “could you advise counsel to get back where he is supposed to be? I mean, you know, wandering around the courtroom!” He was referring to a strange rule that required all attorneys to stay seated at their tables during argument.

“I should hope, Your Honor, that we have more important matters before us than my standing here,” I said.

“I’ll allow some leeway,” the judge replied. I got chilly when he spoke. After that the judge set aside our subpoena. The juvenile court, he held, was akin to a criminal proceeding, and depositions were not permitted in criminal law.

Then what about a jury trial for Little Mike? If this were a criminal proceeding, then surely the boy was entitled to a jury. But in Oregon, citizens under eighteen don’t get a jury trial in juvenile court. The judge hears all the facts and makes the decision both on the facts and the law. And this judge was going to hear both the boy’s case and his mother’s case as well.

“No matter what decision you make as the fact finder in this case,” I said to Gardner, “it will affect your judgment as you decide the issues that come before you in Mrs. Jones’s case. The basis for asking a judge to step down from a case is when the judge can’t retain some kind of objectivity.” I let the words settle in. “If you hear the facts in the boy’s case, you’ll have made a decision as to what you believe he did. And that will affect how you view the facts and the legal rulings that you’ll need to make in Mrs. Jones’s case. It’s a situation that places Your Honor in a very uncomfortable position, or it should.”

Again I waited. Finally I said, “I don’t know how to say it any more honestly than I have. I think it would benefit justice if Your Honor were insulated from deciding any facts in this case and gave that duty over to a jury.”

His Honor seemed unmoved.

I began another tack. “I think because a boy is fifteen years old, that shouldn’t deprive him of his rights as a citizen of the United States.”

This time Marquis argued that this wasn’t a criminal proceeding at all. It was a juvenile proceeding. “There’s no right to a jury trial for juveniles. Juveniles have a tremendous number of rights, virtually everything, but no right to a jury trial.” His Honor agreed.

By eight-twenty in the evening the various pretrial arguments had come to an end, mostly because the lawyers, if not His Honor, were exhausted.

One thing was clear: it was going to be a war. And in a war one should have an accurate view of the enemy. The enemy was neither prosecutors set in concrete nor a judge sunken in dead calm. The enemy was the endemic meanness of the system. Every day the state hauls into court the dregs of society. These miscreants fill the courtrooms with the sounds of their contrived excuses and their tinny pleas for mercy. We despise them for the injuries and pain they impose upon us. The accused are mean. Their crimes are mean. Murder is mean. And meanness is contagious. The system has caught it.

Yet through the system runs a thin, golden streak of humanity, hairlike, barely capable of discernment, which declares no matter how evil, the accused is still presumed innocent, and that the state, despite its need to bring vengeance upon him, must provide a fair trial, and still more: it must prove its case beyond a reasonable doubt. We believed in the system. And we thought Little Mike was being railroaded.
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Once more we gathered at the breakfast table. “They offered us a plea,” Steve said. “Little Mike can plead guilty to manslaughter and go to MacLaren until he’s twenty-one. I been tryin’ for probation. But his mother had Michele take a message to the kid: that to plead guilty to something he didn’t do was wrong. Besides, he doesn’t want to plead guilty.”

“They offered me manslaughter for Sandy, too,” Michele said. “Sandy said for me to give them her offer: they can drop all charges against both her and Little Mike and she won’t sue the county. She said she shouldn’t give ’em that much, the way they treated her.”

“She’s got a lotta spunk,” I said. I liked that kind, something about a person who has the courage to stand up against power. I found myself caring about Sandra Jones. If we didn’t defend her and Little Mike, I’d feel as if we’d left behind something important about us.

“I finally got the reports from the criminologist,” Michele said. “DA’s been sitting on ’em. And I’ll tell you why: Monica Gerttula had gunshot residue all over her hands and face. Enough for the guy at the state lab to conclude that she likely shot a gun that day!”

“So that’s it!” I said. The fog started to lift. “What we have here is Monica Gerttula claiming she didn’t shoot a gun, the scientific evidence saying she likely did, and the prosecution telling us that if they give her a lie detector test and she’s deceptive, they’ll dismiss the murder case against our boy.”

“Right,” Eddie said.

“This morning we’re going to get the results of that test,” I said.

“Want to bet on it?” Eddie said. “I got a dollar says we get zip.” He emptied his coffee cup.

“Let’s go,” I said.

It was the second day of December 1985, in Newport, Oregon, the county seat of Lincoln County, the first day of Little Mike’s trial on a charge of murder. The boy was a fifteen-year-old replica of his father without the beard: redheaded, with freckles, the blue eyes, the open face.

“Don’t worry, Mike,” I said. The boy, dressed in freshly ironed overalls and a clean flannel shirt, was sitting at counsel table next to me. Steve was on his other side trying to comfort him. “It’s going to be all right.”

Then I heard them at the courtroom door. I turned to see Sandy Jones being escorted in by a couple of deputies. She was in prison garb and cuffs. She took a step toward Little Mike, but the female deputy in charge held her back. Shawn and Big Mike were sitting up front. The child got up to run to her mother. But the deputy ordered the girl back.

“Your Honor,” Deputy DA Marquis began, “both the state and the defense may call Mrs. Jones as a witness—and if she were able to sit in the courtroom and hear all of the testimony, and then be able to, perhaps, change her testimony according to that, I think a great injustice could be wrought.” But in a juvenile court hearing, the parents have a right to be present. And what of the child’s right to have his parents there?

“This is a pretty lonely proceeding and a pretty frightening place for a boy charged with first-degree murder,” I said, “and to be sitting here alone in a courtroom having his case tried by a judge without his parents present.”

“He’s obviously not alone,” Marquis said. “He’s represented by all these attorneys.” He made a sweeping gesture to our table where Eddie, Steve, and I were sitting.

Marquis wanted Big Mike excluded from the courtroom as well. “They’re attempting to get as many witnesses as possible into the courtroom to frustrate the purpose of the court excluding the witnesses,” he argued, his voice loaded with anger.

But Gardner ruled that the parents could be present. That was as far as his ruling went—they could be present. The deputies kept Sandy separated from her children and Big Mike, away from their touch, the family members not able to say the first word of comfort to each other.

Later that day in chambers I said to the judge, “One thing that distresses me: I said to Sandy a minute ago—‘Sandy, have you talked to your son yet this morning? Have you seen your boy?’ She looked at me with eyes full of tears and said, ‘They won’t let me talk to him.’ I turned to the female guard from the sheriff’s office, and do you want to hear what she said, Judge?”

The judge made no indication he was interested.

“The guard said, ‘I don’t want her to talk to him.’ Now, Judge, I ask the court to let Mrs. Jones talk to her son during the trial in the presence of the sheriff’s officers.”

Marquis objected. “Sandra Jones is an adult charged with murder. She’s in the custody of the sheriff. She’s present here because the court has allowed it. I guess Mr. Spence would have these people wander around the courtroom and do anything they like because it’s a juvenile proceeding.”

“I can’t believe what I’m hearing,” I said. “This is just plain orneriness on the part of the prosecutor. I’d expect him to say, ‘I join you in this, Mr. Spence.’ I just can’t understand that, Your Honor.”

I looked at Marquis and Stapleton. They could have been a couple of guys you’d meet at a Rotary Club luncheon. I could see them leading a troop of Boy Scouts. I wouldn’t charge them as cruel men. They were acting in the role of prosecutors. They wanted a conviction. And no big-shot lawyer from Wyoming was going to stop them.

The judge peered down with his earthenware face. He said he’d take my request under advisement, but he wanted to talk to the security commander first.

Despite the phony hepatitis quarantine Sandy was under, Michele continued to meet with her. Sandy’s brother was a minister, and she sought him for spiritual guidance. But she was refused even that comfort—the officer’s reason: Sandy couldn’t have a peace-pipe ceremony with the Indians and still be a Christian. Not once during this time was Mike Sr. permitted to embrace his wife, to hold her in his arms and comfort her, not even for a moment. Not once had Shawn or Little Mike been permitted to touch their mother.

As I saw it, Sandy Jones was presumed guilty. She was denied bail and condemned to sit in a freezing cell without adequate clothing. She was sick, and the state had refused to provide her proper medical care. In the meantime, the state was playing mother against child. The game was evil, I thought. A Rockefeller would have had visits with her child, a Kennedy, from his priest, and both would have had plenty of warm clothing and medical attention, and both would probably be out on bail in a case where manslaughter had been offered. But as an exprosecutor, Judge Gardner probably saw it from the standpoint of the state: the woman and her kid were killers.

Who were we to judge? We were the rascals of the legal system who were paid to get murderers and rapists out of jail through some legal loophole. That Eddie and I were serving without fee from the state didn’t change our status. Yet, something was wrong here.

Little Mike was a wide-eyed, scared little kid, the innocent kind if I’d ever seen one. Never had a run-in with the law. He did his chores, took care of the cow, fed the ponies, gathered firewood, went fishing with his father for salmon, hunted deer in the fall to help feed the family. He was a boy who knew more about the woods and the rivers than about drugs and crime. He’d been home-taught by his mother and isolated from the rampant temptations rife in public schools. He could just as easily have been seen as a hero, a boy who’d tried his best to frighten off a man who was attacking his mother.

But the charges against Little Mike were broad. The state claimed he’d shot Gerttula intentionally, or, if not, that he was guilty of the crime of murder as an accomplice. We asked the court to order the state to elect which of the charges they’d proceed on.

Marquis argued back, “Let’s say we were to elect accomplice liability, and then Michael Jones Jr. takes the witness stand and gets up there and says, ‘Aha, I am not an accomplice. I shot Gerttula. I did it. Therefore I’m not guilty because the state elected to proceed against Sandra Jones as the one who pulled the trigger.’”

I said, “He’s wanting to play games with this child. The game is ‘Guess what we’re going to prove.’”

My arguments failed to move Gardner. “It’s quite clear,” he said, “that the state is not required to elect in this case.”

I hadn’t won a single substantive motion. At the recess I said to Eddie, “Eddie, no use talking to this judge anymore. What we say in here we say for the benefit of the record for our appeal to the Oregon Court of Appeals.”

“I agree,” Eddie said. “But we’ve pulled worse ones than this out of the fire.” He gave me a smile and a wink, the eternal optimism of the Irish.

I pressed on after the recess. “Your Honor, we want to make the specific objection for the purpose of an appeal to the United States Supreme Court that this proceeding is in violation of this young citizen’s rights under the Sixth Amendment of the United States Constitution. This child, merely because he’s a child, cannot be deprived of a trial by a jury in a case in which the charge is murder.”

Gardner seemed bored. He’d heard it all before.

I asked the judge for special findings of fact, to state specifically in writing who killed Wilfred Gerttula and with what weapon. Did the boy intend to kill Gerttula or was he merely defending his mother? What about Sandy Jones? If she shot the man, did she do so in self-defense? And what weapon did she use?

The prosecutors, of course, objected that such findings by the judge might adversely affect their case against Sandy Jones. But His Honor said, as if in passing, “I will probably give some brief reasons for the court’s ruling.”

Into this arena, this hybrid trial that was neither criminal nor civil, a battlefield already brimming with hostility, a child just turned fifteen was dragged before the court on multiple charges of murder, while his mother was charged with identical crimes in the criminal courts and locked up in the Lincoln County jail.

I confronted Judge Gardner head-on about his rulings. “I want to tell you what bothers me: It’s my belief, Your Honor, that in a juvenile court proceeding the guiding light has to be ‘What’s for the benefit of the child?’ It certainly isn’t for the child’s benefit, when he’s charged with murder, for the court to take the strict legal position of a technician who says, ‘Unless there’s a duty on my part to give this right to the child, I will not give it to him,’ so that we end up in a proceeding in which the child has fewer, not more, rights than if he’d been charged as a vicious criminal.”

I asked the judge: How was I to explain to Little Mike why murderers and rapists in this country go before a jury but a jury couldn’t hear Little Mike’s case? “What do I reply when the boy says, ‘I understand Monica Gerttula has changed her testimony. Why can’t we take her deposition?’” I went on. “I’m asking Your Honor to be a fifteen-year-old for a moment. You’ve just seen a man shot before your eyes. Your mother has been hauled off to jail, and you’re surrounded by armed police officers and you’re scared. Now the state says that whatever statements they obtained from you cannot be suppressed because they were voluntary?”

Again I waited. The judge gave me a rocky stare. Finally I said, “An understanding court would say, ‘No fifteen-year-old boy under those circumstances is going to be stuck with what he did or didn’t say to the officers at the time. I’m not going to hear them call this child a liar because he said he didn’t shoot a gun, and therefore, because he lied, he’s a murderer.’ These are the things, Your Honor, that hurt me.”

The judge said, “My understanding of the proceeding is that Michael Jones Jr. will receive all the rights that appertain to the criminal trial, with the exception of the right to a jury trial.”

“So he has fewer rights than if he were tried in the criminal court,” I said. “It’s an anomaly for the legislature to pass a Juvenile Court Act hoping that a child should have better treatment and then end up in a proceeding like this where he has fewer rights. That, I think, is the cruel joke here.”

Then I brought up the polygraph that Marquis had promised they’d have administered to Monica Gerttula. I reminded the judge that after Marquis said the state would submit her to the polygraph, these same prosecutors had asked for a continuance in order to test Mrs. Gerttula’s truthfulness. I asked for the results.

Marquis began to argue that I’d previously called lie detector tests “the test of charlatans.”

“Has she taken the polygraph?” I asked Marquis.

“I’m not going to answer Mr. Spence’s question.”

Gardner said to Marquis, “My recollection of the telephone conversation was that if the state could obtain a continuance, they’d be willing to make one of the conditions of that continuance to place Mrs. Gerttula on a polygraph, and if she proved deceptive, that you would dismiss the case.”

“That’s a correct statement of what my statement was,” Marquis said.

Then the judge asked, “Was she subjected to a polygraph?”

Marquis said, “I don’t think that is discoverable. It’s not admissible evidence. If counsel will stipulate to the polygraph test, we will stipulate to—”

I interrupted. “The question is whether she’s been given one.”

The results of the polygraph might not be admissible, the judge said, but there could be statements in the notes and the like that might be discoverable. I wondered what the state was hiding.

Marquis continued to argue. “As Your Honor knows, with polygraph tests, you can’t have subjective answers. You have yes or no answers. So there are no statements, per se, of the witness.” Once more Marquis tried to direct the argument away from the results of the polygraph: “Any conclusions would not be admissible unless they are willing to stipulate to what they may be.”

Eddie whispered, “Gerry, if she had a good result, we couldn’t keep him from broadcasting it to the whole world.”

“Right,” I said.

“He’s bluffing,” Eddie said. “He knows you won’t stipulate in the blind to what the results of the test were.”

I said, “Your Honor, he’s being deceptive. All he has to do is tell us, ‘Yes, there was, or no there was not, a polygraph given.’ If there was, then Your Honor can look at the results himself and decide whether or not we should have them.”

Finally Judge Gardner said, “I’ll require that by one-thirty you advise Mr. Spence whether a polygraph was given, and if so whether there’s a report or notes of the operator, and provide any copies of reports or notes and the name of the operator.”

“We’ll never get it,” Eddie said to me. “Remember, I got a dollar on it.”
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Eddie, Steve Lovejoy, and I huddled during the recess. Michele Longo sat on the other side of the courtroom watching over Sandy. Sometimes Sandy cried out in loud whispers, her visions of what was happening around her often at hard variance from our own.

Yet she had bravely refused to plead guilty, as Stapleton had demanded. “I’m not guilty of anything,” she said, “and I’m not pleading guilty to anything.” We told her of the DA’s warning—if she didn’t plead guilty to manslaughter, the DA was going back for an additional charge—attempted murder.

“Little Mike didn’t do anything either,” she said. “If he had, he would have told me.”

I looked at Eddie. Mothers believe their kids. Mothers will fight for them. Then what she said surprised me. “I told Little Mike he could do what he wanted to do. He’s fifteen. If he wants to nail me and do a deal with Stapleton to save himself, I told him to go ahead. It was up to him. But I am not pleading to something I didn’t do.”

By order of Judge Gardner, Little Mike had been placed in the care of Norma McMillan, an elderly friend of the family’s and a retired schoolteacher. He and Shawn, separated from each other, lived under a relentless cloud of fear. You could see it in their tight, small faces. What would become of them, of their mother, who was surrounded by armed deputies? I saw Big Mike sitting in the audience with Shawn. He was holding on to her hand—the heavy longing in the room for the mother.

This small team of lawyers was the last, desperate hope of Sandy Jones. She said Eddie and I, these two from the far-off mountains, had descended like angels. Her view of us offered as much reason for our presence as our own.

Despite my appearance to the contrary, I felt small and weak. Always do. Here I was, a well-known lawyer with many a successful trial under my belt—I’d written books, lectured the bar, and often appeared on television. Yet I never had enough power to ensure that an innocent client would walk free. I had a recurring nightmare—the cops fastening the cuffs and shackles on my client and seeing his frightened eyes as they dragged him away. As he looks back at me for help, he wants to cry out like a child but he’s too afraid to cry out, and I stand there helpless to stop it.

With this judge I felt as if I were screaming into the void. My words landed on the judge’s ears all right, but I was only part of the legal machinery, the rattling, sometimes exploding, steam and noise. The machinery ground out case after case, day after day. The machine had one purpose—to process the cases, which usually meant to convict those accused.

“Here’s the state’s situation,” I said to my young colleagues. “They give Monica Gerttula a lie detector test. Did she shoot a gun that day? She’s probably failed the test. Now they’re trying to explain away the gunshot residue on the woman’s hands and face. They’re in trouble with the facts.”

“Why would the facts make any difference?” Eddie asked, his question tinted with cynicism born from many a struggle in the courtroom, where he’d found that facts didn’t always decide the case.

Cops all know that when a cartridge is fired, small particles of antimony and barium from the cartridge’s primer escape. The particles can land on the shooter’s hands, face, or on someone very close to the muzzle of the gun. The crime lab had done a test firing of the .30-30 that Little Mike had fired at the scene. The lab tried to duplicate the residue found on Monica Gerttula with a test on a mannequin. But the results of that test had not been provided us.

When the judge took the bench again, we asked for test results. Marquis claimed the crime lab hadn’t completed its tests yet. Further he said, “In many of these cases, Your Honor, there are no such things as test results.”

Judge Gardner: “But you are going to check that out?”

Marquis: “I am going to check that during the lunch hour.”

Moriarity, whispering: “Want to bet another dollar, Gerry?”

 

Precisely at the hour of one-thirty in the afternoon we reconvened as ordered by the judge. What about the tests on the mannequin? I asked. Nothing existed, Marquis claimed, except, of course, the indecipherable notes we already had.

“Verify which figures are key to the mannequin test before the end of the day,” the judge said.

“Another dollar?” Eddie whispered to me. “I don’t wanna break ya.”

“Anything further at this time?” the judge asked.

“Yes,” I said. “I’m still waiting for Mr. Marquis to provide me the information on the lie detector test that you ordered for this time.”

Marquis began a high, strained discourse. “A polygraph test was administered on Friday at approximately eleven A.M. by Stephen Toliver, who is an employee of the District Attorney’s Office.”

“Was there a report prepared?” the judge asked.

“There was no report prepared. There are the questions that were asked and, I think, some notes about the background of Mrs. Gerttula. Mr. Toliver—I’m talking about everything I found that—you know, that he wrote down.”

“Ready to pay up?” Eddie whispered.

“Now, it’s my position that this comes awfully late in the game,” Marquis continued. “I mean, we talked about this before. All of a sudden counsel is demanding this. It wasn’t prepared with the anticipation of offering it. They are the only notes he took when he did the polygraph examination. It is our position that, (a), they are not exculpatory, they contain merely questions; (b), they are work product; (c), they are not admissible in evidence under any possible scheme. And the only reason the defense is doing this is to throw chaff up at this point. If the court directs me to, I will give them—”

“Why don’t you disclose those by five o’clock today,” the judge said.

“I will do it right now, Your Honor.” Marquis handed me a copy of the notes with the questions. But there were no findings by the polygraph operator!

*   *   *

Josh Marquis opened his notebook, cleared his throat, and began his opening statement. This was to be one of the deputy DA’s most masterful performances. He’d been a news reporter and knew the value of a sound bite. He was young, talented, and driven.

“Your Honor,” he began, “the state will prove Michael Jones Jr. shot and killed Wilfred Gerttula on July twenty-third, 1985, in Lincoln County, Oregon, and that he did so intentionally.”

Marquis claimed that the core of the Joneses’ resentment against Gerttula was a fight over a county road. Sandy Jones had wrongfully blocked it. When the evidence was in, the court would see a young boy who’d been pulled out of school at an early age and who’d lived an isolated life, and a family who saw the Gerttulas as their sworn enemy. The boy killed Wilfred Gerttula with the family .30-30 hunting rifle.

Marquis told how earlier that same day a couple of woodsmen by the name of Dick and Nye had driven up the disputed road with the Gerttulas to the Gerttula property. They were on their way down when they were confronted by Sandy Jones and Little Mike at the Joneses’ upper gate. The boy held his .30-30 at the ready, the mother the .22. Then Sandy Jones told them, “Don’t come up here again or I’ll shoot you. Who the hell do you think you are, coming here?” Michael Jr. had brandished the rifle. The men, frightened, left. And after that, according to Marquis, Sandy Jones “was in the brush outside” and Michael “was up on the hill just beyond the gate.” An ambush!

Now he spoke of “the classic smoking gun,” the .22 Sandy Jones had fired at Gerttula through the windshield of his truck. She had tried to kill the man. Before the shooting started, Mrs. Gerttula had gotten out of the truck to take pictures of the Joneses with their guns. The state had this photo of Sandy Jones shooting the .22 moments before the murder. It was one of the photos taken by Mrs. Gerttula herself. And Sandy Jones had shot out at least one tire on the Gerttula pickup. Mrs. Gerttula, no expert on guns, knew that both Sandy and her son had “long guns” at the scene. But, Marquis quickly added, “she won’t be able to specify the caliber or anything like that.”

Marquis, like a veteran in the courtroom, waited for the judge to complete writing a note. When the judge looked up, Marquis continued, “And for the most part Mrs. Gerttula lost track of Michael Jones Jr. because her attention, as the court will find, was extremely distracted by Mrs. Jones, who was firing at her husband, and it was Sandy Jones who ended up beating Mrs. Gerttula severely with the barrel of her gun.”

According to Marquis, Mrs. Gerttula suddenly heard “a big bang,” and Wilfred Gerttula crumpled over, crying, “Oh, my God!” and started to bleed and die at the front of the pickup.

“The evidence will be that Mr. Gerttula had no gun in his hands,” Marquis said with all the power of his voice, “that if, in fact, he had had a gun in his hands, he would have been the most restrained individual on earth, a virtual saint, because at this point he will have already been shot in the face by Sandy Jones. His wife is being beaten by Sandy Jones. He comes out of the pickup. The defense, I assume, will contend that he started beating Sandy Jones with a handgun. But she had no injuries on her.”

He mentioned the marks in the dust on the pickup hood where Gerttula rested his arms after he was shot and the blood splatters that extended down to the bumper where he bled. Then the dying Gerttula had climbed back into the pickup and collapsed.

Not only had the Joneses killed Wilfred Gerttula, but after that, Sandy Jones had taunted Mrs. Gerttula. “‘What good is your money now? What’s it worth?’ she hollered.” Marquis claimed Sandy Jones knew her picture had been taken by Mrs. Gerttula. “‘You are not going anywhere until I get that camera,’ she said.”

Marquis admitted there was a tape recorder at the scene, one belonging to the Gerttulas. (They hauled it along wherever they went in order to record any untoward statements made by Sandy to them.) How it got thrown down over the side of the road Mrs. Gerttula didn’t know. She didn’t throw it there. Then his voice quieted. We listened. The judge listened. “Monica Gerttula will testify that she did not have a gun that day, that, in fact, she and Mr. Gerttula had never owned a handgun.”

I saw Eddie sitting next to me writing: Never owned a handgun.

“They’ve owned several rifles,” Marquis continued. “But she did not have a gun that day and her husband did not have a gun that day.”

Eddie wrote some more: Didn’t have a gun that day.

Then, wise to the counterpoint in the argument, Marquis said, “The people who had guns that day were Michael Jones with this .30-30 and his mother with this .22 and, perhaps, a couple other pistols owned by the Joneses that they turned over to some people called the Clevelands, who will testify early on in the state’s case.”

Eddie leaned over to me and whispered, “They got Sandy trying to shoot Gerttula in the face. There’s the attempted murder they’re talking about. Then they got Little Mike finishing the job.” He looked worried. We both knew you could take the same bricks and build a stately castle or a morbid death house. But Marquis had some problems in his evidence—that gunshot residue on Monica Gerttula’s hands and face to begin with. Now we heard his explanation.

Little Mike “grappled with Mrs. Gerttula for some time,” Marquis said. That was how he claimed the gunshot residue was transferred from Little Mike to Monica Gerttula. Besides, Marquis insisted, the gunshot residue was of little importance. “It will be the state’s contention, Your Honor, that gunshot residue tests can many times be helpful, just like the weather can be helpful. But sometimes they aren’t. And in this case they don’t really prove anything. Someone could just as certainly argue that Sandy Jones fired that pistol because Sandy Jones has high levels on her hand, too. And the levels on Monica’s hands are on the wrong hand.”

And what would be the testimony of the state’s crime lab technician concerning the gunshot residue? Marquis soon told us. John Amish, from the state lab, would testify “that the levels on Monica Gerttula’s face are much too high to have fired a revolver, that they are entirely consistent with somebody who has had antimony and barium transferred and then grabs their face—does something like that.”

At last Marquis in his opening took us to the murder scene. Mrs. Gerttula had been beaten and was hysterical, he said. Sandy Jones had crawled into the driver’s seat of the pickup after she and her son had forcibly wrested the truck keys from Mrs. Gerttula. Sandy Jones then ordered Mrs. Gerttula to open the gate, and when she did, Sandy Jones drove off in the pickup with the dying Wilfred and left Monica Gerttula screaming down the road after the truck. Michael Jones Jr. followed Mrs. Gerttula down. Then, according to Marquis, he went into the house, where he left the .22 rifle.

“The boy put the .30-30 in the pickup,” Marquis claimed. “He wouldn’t want to be found with that because the .30-30 was the murder weapon. The boy was seen carrying the .22.”

Marquis claimed Sandy “abandoned” the pickup at the Cleveland residence and that Mr. Cleveland, a former mortician, came out, took one look at Gerttula, and pronounced him dead. Marquis told the judge, “Sandy Jones, in a methodical effort to get everything arranged for what she knew was a certain arrest, went out and collected their guns—the .22-caliber pistol that her son had, a .38-caliber Charter Arms that she apparently carried sometimes, the .22-caliber rifle that she had, and the .30-30-caliber rifle which was left in the pickup.”

Eddie was still making notes. He shoved the pad to me: Little Mike left the .22 rifle at the house. How did it get down to Clevelands?

And when did Sandy go back to the house to pick up the .22 pistol that wasn’t at the scene?

Marquis pressed on. He told the judge that his expert, Dr. John Vargo, an osteopath, would testify that the wound suffered by Gerttula was “entirely consistent with that of a .30-30.” He argued it was one of the least powerful of the rifle cartridges.

At last Marquis was ready to sum up his case. “The evidence, when we get past all of the hoopla and all of the possibles, will show that Sandy Jones and her son, for whatever reason, wanted a confrontation with the Gerttulas. So they went up there that day. They blocked their path of escape by locking the gate, by blocking the road. They brandished their weapons. They threatened people that day—Nye and Dick—and later the Gerttulas, and when Mrs. Gerttula had the effrontery to take a picture of what they were doing, they decided that was it. It wasn’t any express agreement, but that’s clearly what happened.

“Mrs. Jones started firing her gun and her son decided to join in. He shot at least two rounds into the pickup and started moving around. And when Mr. Gerttula came out to help his wife, who was being beaten, Michael Jones shot him through the chest and murdered him.”

With a flourish of voice and a slap of his folding notebook, Marquis said, “That will be the state’s evidence.” He looked up at Judge Gardner, a smallish smile on his face, like a son waiting for his father’s approval.

*   *   *

I walked in front of the judge’s bench. He looked down at me without expression. I wanted the judge to know this boy, this not much more than a child he was about to dispose of in one way or another. Little Mike, frightened and timid, could hardly paint a lucid picture of himself. I’d have to do it for him.

“This boy was taught as we like to teach our sons,” I said to the judge. “He was taught to respect his parents. He loved his father. He loved his mother. They were not perfect people. They were different than most folks.

“Mr. Jones had worked four and a half years in Alaska to save enough money to make the $5,000 down payment on this small, twenty-acre farm, the balance for thirty years at $195.27 a month. Paid $32,500 for the place. And the family had a different life’s goal than we. Where you and I might wish to have power or prestige or money or position or honor or social acceptance, these were values that meant nothing to them.”

I looked over at Sandy Jones. “This woman who is within hearing of my voice cared little for fashion. She cared little for acceptance by her peers, or by other women. But she had a great deal of love and caring in her heart. And what she wished was to do something good and decent for the Indian people. This was her life’s goal.”

The stony face stared down, the judge’s eyes not blinking. Only an occasional small twitch at the corner of his mouth.

“If you were to ask Sandy Jones today what her life’s goal is, she’d say, ‘I wish to help the Indian people in their worship. I wish to preserve their historical monuments.’ One of the historical monuments was a place called Medicine Rock, a burial ground.

“These folks didn’t want money. They lived on the land. They had a milk cow. She worked her separate job. He worked. They had simple goals that were related to the land, to this beautiful area where they’d chosen to live and raise their family.

“Now this boy was taught in another way than our sons are taught. He was taught to be brave. It’s hard for a boy to be brave. It is hard for any of us to be brave.” I looked at the judge for a long time. He stared silently back.

I told how Little Mike had once seen his father’s neck cut with a chain saw that had jerked out of his father’s control and had nicked a major vein. The boy had packed the wound and the doctors gave the boy credit for having saved his father’s life.

“Now Mike was a boy who was frightened like other boys,” I said. “He lived a life in constant fear of the Gerttulas. Mr. Marquis would like to interpret that as a passionate hatred. But the evidence will show there wasn’t a hateful bone in Mike Jones Jr. Despite the fact that he has been dealt with as a hardened criminal and does not understand why the law treats him as it does, nevertheless, the fact is, Your Honor, that Mike Jones doesn’t now, nor has he ever, hated anybody.”

I turned to look at the boy sitting next to Steve Lovejoy. “He’s a boy whose face reflects a great deal of love. He has only been taught to love. He has been taught to love nature. He has been taught to love his parents. He has been taught to love God. He has been taught to love the animals. He has been taught to love his neighbors.

“And one of the things I’m going to ask Your Honor to do as you judge the conduct of Michael Jones Jr. is to somehow try to go back to the time when you were fifteen.” Could any of us remember? What we recall is tainted by the years, by the judgments we’ve made and by those that have been made against us. We cannot remember innocence.

“This is a fifteen-year-old boy who did the best he could under the circumstances. He was a boy you would be proud of, who conducted himself with honor and bravery as you would expect your son to act. He’d been taught to respect and obey the law. And he had respected the law and obeyed it. But he didn’t come to this situation on July twenty-third with an empty mind. His mind had already been programmed by his experiences, experiences that caused him not to hate, but to fear.

“His father was often gone off working. Big Mike had been gone that day. During such times Mike Jr. became the man in the house. He had a huge responsibility at fifteen—to protect his mother, and his little sister, and the farm and the animals.”

I explained the long history of intimidation and harassment that Wilfred Gerttula had brought against this small family. I told the judge how Little Mike had once seen Gerttula knock his father down with his pickup truck, saw it happen right there on the family property as Gerttula went driving through, his father not walking fast enough to get out of the way, and how his father had been taken to the hospital, at first paralyzed. He’d been in the hospital for a week or more. “And so what I’m trying to say to you is that Mr. Gerttula was a frightening man. The family talked about it every day at the table. Often Little Mike had to stay alone. And he tried to be as brave as he could.”

I explained to His Honor our version of how the shooting took place. I quoted the statement that Sandy Jones had given to Michele Longo. Sandy had said, “I heard this blast over my head. I was down wrestling with Mr. Gerttula in this fashion. I was trying to keep hold of my gun. He was hitting me over the back of the head with what I thought was a gun. I saw the black barrel. He was hitting me. And all of a sudden I heard this blast come—and I thought, ‘Oh, my God, I’ve been shot.’ I started to look around to see where the shot had hit me. As I held on to my gun and was looking at my own body, I could see the blood starting to come out of Mr. Gerttula, and I realized that he was shot.”

After the shooting Little Mike had been driven to the Clevelands by Ben Kowitz, an elderly man who lived nearby. “He was frightened and was crying,” I told the judge, “and his mother said to him, ‘Mikey, it will be all right. Mikey, say the Jesus prayer.’ It’s the prayer these folks say together when they’re frightened and in need of help. And Little Mike said the Jesus prayer, Your Honor. And Little Mike has said the Jesus prayer a thousand times since that day.

“Now one final thing,” I said to the judge. “Every lawyer has to make a decision in his case about a very important matter—whether to put his client on the stand. I have mixed emotions about that. If I don’t put him on the stand, Your Honor will think he’s not willing to tell his story, and therefore he must be guilty. On the other hand, if I put him on the stand, it’s natural for people not to believe him. Everything he says will be seen as gratuitous statements—lies to help himself. They have already charged him as a liar.

“I’m struggling with this decision. I don’t want to put him through the misery of being beaten up by a prosecutor who is hungry for this case. If Your Honor won’t believe the physical facts, you probably won’t believe him any better.

“This boy is not guilty,” I said. “It’s my job to defend him and to protect him. It’s my job not only to protect him from the charges that are brought against him, but also from further injury as he becomes involved in this court proceeding.

“I think he has gone through quite enough for a boy now fifteen years old. And the Jesus prayer has stood by him well. We have arrived at the end of the road, a time when perhaps this boy’s bravery can finally end.”

 

It turned out to be the longest trial in the history of the juvenile court of Lincoln County, one that mounted a score of witnesses and consumed three weeks. During Little Mike’s trial, Ulys Stapleton made good his threat. When Sandy refused to plead guilty as Stapleton had demanded, he went back to the grand jury and obtained an amended indictment charging Sandy with yet another crime, attempted murder, leaving Sandy now to face not only that charge but murder, second-degree assault, and menacing as well. If he couldn’t get her on one charge, he’d get her on another. Then Stapleton hauled Sandy back before the same judge, Judge Gardner, to enter her plea.

She stood in her prison garb looking up at the judge. Her arms hung from her shoulders as if both were broken. She was sick, that much anyone could see. She struggled to hold up her head. But when the judge asked her how she pleaded, she said in a voice as loud as she could muster, “Not guilty. That’s how I plead. I didn’t do anything, and they know it.”

She was near exhaustion, this mother who’d watched the prosecutor attack her child day after day, and she, helpless to defend him, to even speak to him or touch him. We, too, were exhausted. I began to feel as Sandy Jones must have felt—like some hapless animal who’d wandered into the hunter’s trap. We could cry out. We had. We could argue endlessly for the rights of the boy. We had. We could beseech the judge, beg him, flatter him, even attack him. And we had. Finally, in desperation, I asked the judge to meet with the lawyers in chambers.

“I go to my room at night, Your Honor, and I don’t sleep. And the reason I don’t sleep is because I don’t know what’s going on in this courtroom,” I said. “These good young lawyers and I talk about it into the night. I understand the court’s ruling, but I don’t understand the reasons for the court’s rulings. I’m no newcomer in this business.”

Marquis interrupted, “I know about the informality of this. But these private, sort of from-the-heart talks—you’re an experienced-enough judge that it probably won’t make a difference, but I just have to object to them. I don’t think it’s proper.”

“How am I going to defend a boy,” I replied, “where everything that even comes close to him is permitted to go to Your Honor as evidence of his guilt?” I complained that Marquis interrupted my cross-examination with countless groundless objections. “Finally it comes to the place where my cross-examination is totally frustrated. I’d be better off not to cross-examine at all.”

The judge gazed at me as if he were looking at something miserably monotonous.

“I’ve come to the conclusion that we can’t get a fair trial in this case,” I said. “I don’t think we are getting a fair trial.”

“Is this a motion for a mistrial?” Marquis taunted.

“It is.” Why not? I thought. We were going to lose the case. Anyone could see that.

But Gardner was not without a response of his own. “I cannot believe that an attorney of your reputation and standing could appear in this court and question witnesses in the way you have. I think your motion for a mistrial is entirely unjustified and unfounded, and”—he showed his lower teeth—“it is denied.”

I pressed on. “I want to renew my motion on Dr. Vargo,” I said. Vargo, the osteopath, had not been present at the autopsy when the corpse was first opened up. He wasn’t a pathologist or even an MD. And one thing for certain: he wasn’t an expert on firearms.

Marquis groaned his impatience. “For the record, I am going to continue to object to these further runs Mr. Spence is taking.” True, I’d been overruled by the judge on this same issue before. But why give up? Under cross-examination Detective Longley had admitted that quite a crowd of people had gathered around the cutting table at the mortuary to watch the autopsy. Murders didn’t occur too frequently in Lincoln County, and nobody was going to miss the party.

“I think you can see what was taking place at the autopsy,” I said. “Everybody was having a good time—the prosecutor, his deputies, his clerk, and his two secretaries. They are all gawking. Vargo finally comes in after the man has been completely opened up and they’re ready to close him—and now Vargo comes into court and testifies as an expert.” Again Judge Gardner overruled my motion.
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