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INTRODUCTION
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We are living in the most divisive era of modern American history. Our deep and dangerous divisions are moving us in the direction of the kind of malignant extremism that has plagued other countries throughout history. The left is moving further and harder left, and away from traditional liberalism. The right is moving further and harder right, and away from traditional conservatism. The center, which has long been the hallmark of the American character and the key to our success as a nation, is shrinking, and with it, our commitment to reasoned dialogue, principled compromises, tolerance of divergent views, due process of law, freedom of expression and basic fairness. We are witnessing if not the demise, then certainly the weakening, of both centrist liberalism and centrist conservatism, which have both served our nation well throughout our history.

Since I am a liberal, I will make the case in this short book for classic, centrist liberalism. I will leave it to conservatives to make the case for classic, centrist conservatism, though—as I shall show—these philosophies are, at their core, more similar than different in many respects.

Let me be clear that I will not be making the case for the status quo, or for a return to some imaginary utopic past. For me, liberalism is a dynamic, adaptive, ever-changing process for improving the world. It must be open to positive new ideas, even some (but certainly not all) of those espoused by radicals. As a conservative critic of liberalism put it: “Liberalism is a restless philosophy. It must always be doing something. To rest, or to express satisfaction with the state of things, is to become conservative.”1

It is this “restless,” dissatisfied, dynamic liberalism that I have lived and loved over my lifetime, and it is that liberalism I advocate in this book and will continue to advocate in the court of public opinion.

My own credentials as a liberal have recently been questioned, despite my life-long devotion to the cause of liberalism.2 It was as a liberal and civil libertarian that I opposed President Trump’s impeachment, despite his illiberalism. That’s what liberals do—defend principles, not parties or persons. The attack on my liberalism does not represent a change in my philosophy, which is still what it has always been. It represents a partisan abandonment of true liberalism on the part of some who attack me, and a symptom of the divisiveness we are now experiencing.

I grew up during what I believed were very divisive times. In college, I experienced the aftermath of McCarthyism. I attended law school during the Vietnam War, provided legal assistance to those who refused to be drafted, participated in the civil rights movement, helped defend Senator Ted Kennedy after Chappaquiddick,3 supported the impeachment of Richard Nixon, represented O.J. Simpson in his racially fraught trial, testified against the impeachment of Bill Clinton, worked for Al Gore during the contested 2000 election, opposed the invasion of Iraq, took controversial positions on torture warrants and targeted killings in the aftermath of the 9/11 terrorist attack, represented Jeffrey Epstein, and other despised defendants, and have been vocal in defense of Israel. It is fair to say that I have never shied away from controversy and have lived a highly and controversial public life, with a confrontational approach. As the Boston Globe put it: “If Dershowitz is not in your face about something, it’s as if he’s not doing his job.”

But nothing in my past compares in intensity, duration, and impact with the corrosive divisiveness we are experiencing during the Trump administration, even after the partisan House impeachment and Senate acquittal of our 45th President, in which I participated.4 The Trump presidency, and the reactions to it, have divided families, severed life-long friendships, re-aligned party affiliations, changed our political language, substituted name calling for rational civil discourse, turned networks away from objective reporting into partisan pandering, frightened people into silence, ended tolerance for differing ideas and perspectives, turned classrooms into political platforms, severely compromised civil liberties, and rendered obsolete the classic American symbol “Out of many one.” Tragically, we are no longer “one.”

Even the Coronavirus pandemic—which should have united all Americans, as other national and international crises did—divided us along partisan lines, with each side blasting the other for not doing enough or for doing too much. The right names it the “Chinese Virus,” while the left calls it the “Trump Virus.” Conspiracy theories abound on both extremes. The hard-right, led by Alex Jones and his “Infowars” website, exploit the pandemic to incite marchers to demand “the freedom to be infected” and to blame billionaire tech leaders for seeking “population control.” Some of the far-left are targeting Israel and the Mossad for spreading the virus.5 Hard-left anti-vaxxers join hard-right anti-vaxxers in promoting conspiracy theories about the evils of vaccinations and other medically proved preventives or treatments.

Social science research suggests that “fear of infection increases prejudice and distrust,” and that economic crises of the past—such as those in Germany in the early 30s and Greece more recently—led to “increased support for both Communist and National Socialist parties.” Professor Paul Conway, who conducted research on these issues, predicted that “for the next decade or so in America and around the world, there will be more intense partisan division…”6

The new divisiveness has forced people to take sides and become uncompromising—even on nuanced issues, complex people, and difficult decisions. Seeing virtue in anything the opposing side says or does has become treasonous—giving aid and comfort to the “enemy.” As Pogo once put it: “We have met the enemy and he is us!”

During the earlier controversies in my career, some of my ideas and actions were harshly criticized. I was student council president at Brooklyn College when professors who had been subpoenaed to testify about their alleged past associations with the Communist Party, and who had invoked their constitutional right not to incriminate themselves, were labeled, “Fifth Amendment Communists” and fired. Despite my hatred for communism, I stood up for their right to teach and our right to learn from them. The case of Slochower v. Board of Higher Education, was decided by the Supreme Court in 1956, when I was a student. Other cases continued in lower courts and agencies for several years. Speakers who were labelled as Communists were banned from the campus.

When I participated in a march in Washington for civil rights sponsored by the National Association for the Advancement of Colored People (“NAACP”), I was told that the NAACP was a “communist front” organization.

As a result of these activities, the president and dean of Brooklyn College declined to write letters of recommendation for me to law school. Some called me a “fellow traveler” or “pinko.”

During the Vietnam War, I organized and taught, at Harvard Law School, the first course in the nation on legal and constitutional issues growing out of our involvement in that undeclared war, with its selective draft that unfairly targeted war protestors. I represented draft resisters, protesters, and civil disobedients. For these activities, I was labeled “unpatriotic” and there were calls for me to be fired.

When Richard Nixon was being investigated for impeachment, I served on the National Board of the American Civil Liberties Union (“ACLU”). Though I personally favored his impeachment for the many high crimes he committed, I opposed some of the tactics being used against him by prosecutors, especially naming him as an unindicted co-conspirator along with some of his indicted subordinates. An unindicted co-conspirator does not have the right to challenge that designation or to be vindicated by a trial. I also opposed the ACLU formally taking a position in favor of Nixon’s impeachment, worried that this would compromise its political neutrality. Because I advocated for Nixon’s rights, I was called a “turncoat” by some of my Harvard colleagues, who were furious—as I was—at Nixon for firing Archibald Cox, the independent counsel, who was a Harvard colleague.

As part of the O.J. Simpson defense team, I was vilified for helping an accused double murderer escape justice. Strangers sent letters; one included a copy of my book, Chutzpah, with a swastika drawn on the cover. A dentist wrote a note on his prescription pad prescribing “a slit throat” for my mother.

I testified against the impeachment of Bill Clinton, consulted with the President and his lawyers on constitutional issues, and appeared on TV opposing his impeachment on the ground that the alleged crime that was at the center of the charges against him was a “low” private crime not a “high” public one. I was attacked by Republican members of Congress and the right-wing media—including some who now praise me—for trivializing perjury and undercutting the rule of law.

When the 2000 presidential election was deadlocked, I went to Florida, where I represented residents of Palm Beach who tried to vote for Al Gore but had inadvertently voted for Patrick Buchanan because of the confusing and illegal “butterfly ballot.” When the Supreme Court stopped the recount and handed the election to George W. Bush, I wrote an angry book entitled Supreme Injustices: How the High Court Hijacked Election 2000. I was roundly criticized by many in academia, as well as by Justices Sandra Day O’Connor and Antonin Scalia, for questioning the motives of the Justices, who I argued did not pass the “shoe on the other foot test.”

My opposition to the invasion of Iraq once again generated accusations that I was unpatriotic. My support following 9/11 for torture warrants and targeted killings of terrorist leaders led some to accuse me of being too patriotic and of prioritizing security over civil liberties.7

My liberal centrism with regard to the Israeli-Palestinian conflict—I favor a two-state solution that protects Israel’s security—has made me enemies on both sides, and my appearances on university campuses are greeted with efforts, from the hard-left, to shut me down and “deplatform” me.

A demonstrably false, and disproven accusation against me by an alleged victim of Jeffrey Epstein has led to lawsuits and efforts to “cancel” my career by hard-left students and other activists, despite the indisputable evidence that I never even met the false accuser.8

As a result of being the focus of harsh criticism for the controversial positions I have espoused for more than sixty years, I have developed a thick skin, even in the face of unfair attacks. But until I began to defend the constitutional rights of Donald Trump—a candidate against whom I voted and a President against many of whose policies and actions I have publicly railed—I could not even imagine the hailstorm of condemnation, demonization, threats, and hatred that would be directed at me and my family by strangers, old friends, and even some relatives. People I’ve known for decades—whose children I bailed out of jail, for whom I wrote college recommendations, helped them and their family members with legal problems—turned viciously against me, refusing to be in the same room, walking out of events if my wife and I appeared, and turning other people against us. One self-righteous lawyer—who had begged me to refer cases or work with him to help his faltering practice—decided that we could “no longer share each other’s society,” because any defense of Trump’s constitutional rights was “repugnant.” The difference is that with earlier controversies, people condemned what I did. With controversies regarding President Trump, they condemn and demonize who I am. But I am what I have always been: A principled liberal who puts civil liberties before partisanship. That is not enough for those who believe that I have taken Trump’s side, rather than the side of the Constitution and civil liberties.9 It is a sign of the times—of our malignant divisiveness and growing intolerance for political and ideological diversity.

Our divisiveness is not entirely a result of the Trump presidency and the reaction to it. Even before Donald Trump announced his candidacy, our universities—which are the breeding ground for future opinion makers, and political leaders—were fractured by identity politics, intersectionality, “cancel culture,” attacks on free speech and due process, propagandized classrooms, anti-Zionism that sometimes morphs into anti-Semitism, intolerance toward evangelical Christianity and social conservatism, demands to check white privilege, and other forms of political correctness that divide rather than unite and that drive ideology toward irreconcilable extremes. Reasoned debates on campus have been replaced by shouting matches, slogan-chanting, cancellation of speeches, demands for safe spaces, firing of politically incorrect faculty, and even violence. The claim of “feeling unsafe” has become a justification for selective, patronizing censorship.

Nor is it likely that our divisiveness would suddenly end if a centrist Democrat such as Joe Biden were to be elected President. The election of a liberal like Biden—although he, like prior centrist candidate Hilary Clinton, eschews the liberal label—would represent the temporary victory of old, establishment centrist Democrats over younger, more radical extremists who may well represent the future. One critic characterizes Biden as “a placeholder candidate, a man who offers no new ideas and mainly talks about the past.” I have a more positive view of Biden, but I don’t believe he represents the future of the Democratic Party. Biden himself seems to understand this. In order to secure the endorsement of Senators Sanders and Warren, Biden accepted several of their proposals that were considerably to the left of what he and President Obama had supported. He had little choice because Obama himself has, according to a New York Times headline “pivot[ed] left”:

Obama went out of his way to signal that he agrees with the party’s shift toward a more progressive agenda. “I could not be prouder of the incredible progress that we made together during my presidency,” he said. “But if I were running today I wouldn’t run the same race or have the same platform as I did in 2008. The world is different.”10

Bernie Sanders, who—according to The New York Times —“almost single-handedly moved the Democratic Party to the left,” has now been “elevated” to the role of “standard-bearer of American liberalism and the leader of a self-styled political revolution.”11 The very fact that the Times characterized a self-described “Democratic Socialist” as the standard-bearer of American “liberalism” shows how far left the center has moved.

We are in danger of losing our identity as a nation of centrist liberals and conservatives who talk to and argue with our counterparts, as I used to with William F. Buckley. Debate is being replaced with demonization. Ideas matter less than identity. Disagreements are resolved by shouting louder than the other side, trying to prevent them from speaking, or walking out when they do speak. We are quickly becoming a nation of extremists, of warring camps of far-left radicals and far-right reactionaries—of Trump haters and Trump lovers. Classic liberals and conservatives—who place the values of speech, due process, and basic liberties above partisan results—are in the process of turning into endangered species, replaced by zealots who know “The Truth” and see no need for opposing views or due process. Zealots are never mistaken. Their opponents are always mistaken. There is no place for nuance, doubt or compromise. Purity and certainty are demanded. The spirit of healthy skepticism—which is the spirit of liberty and of true liberalism and conservatism—is incompatible with the comfortable certainty of self-righteousness, a comfortableness that is confirmed by niche media that tell viewers and readers what they already know and what they want to hear. We no longer respect the caution of Cromwell, who famously said, “I beseech you, in the bowels of Christ, think it possible that you may be mistaken.” To invoke a religious analogy, the political world is now sharply divided into true believers and atheists, with no room for agnostics or skeptics.

The liberal tradition in America is on life-support, and with it the center left and center right. Democrats in the tradition of Roosevelt, Kennedy, Johnson, Humphrey, Scoop Jackson, Moynihan, and Clinton are becoming as anachronistic as Republicans in the tradition of Rockefeller, Javits, and Eisenhower.

Being a centrist, liberal, civil libertarian who puts principle over partisanship—which is what I try to be—means that I cannot identify with the hard-left trend of the Democratic Party. But nor can I join the socially and religiously extremist right wing of the Republican Party. I find myself politically homeless in the current illiberal and partisan landscape. The hard-left has left me because of intolerance for free speech and due process, and because of its knee-jerk opposition to Israel and Western values; the hard-right is not open to me because of its policies toward gay rights, a woman’s right to choose, the environment, separation of church and state, and other social issues; the liberal civil liberties center, which remains my chosen home, is shrinking to oblivion, as is the conservative civil liberties center. To be sure, there are still some pundits and politicians who adhere to centrist liberalism or conservatism, but their numbers and visibility are shrinking, and their reasoned voices are being drowned out by the noisy extremists on both sides.

Nor are there compelling explanations or justifications for this movement away from the center. In previous eras of deep divisiveness—for example, during the early 1930s, when much of Europe was largely divided between Fascism and Communism—the world was experiencing a cataclysmic depression, with massive unemployment and displacements. We are experiencing nothing comparable today, even in the face of the Coronavirus, and the economic and social crises it has generated.

Moreover, our current divisiveness preceded the current public health crisis and is unlikely to end with its resolution. People are angry, but the reasons for their anger are not easily discernable on economic or other material grounds. The conflicts we are experiencing—over income inequality, climate control, racial injustice, gender inequality immigration, and other important issues—have been with us for a long time and require the sort of nuanced compromises, particularly about means, that are becoming more difficult to achieve. They do not explain the extreme divisiveness or anger we are now experiencing, and which have been increasingly evident over the last several years.

But the lack of material explanations does not negate the reality of the divisive anger, which is palpable. Nor does it assure us that our deep divisions—which are, in part, generational, racial, gender, religious, ideological, and political—would end with the election of a new president. The reality is that the lack of discourse has cemented these divisions, and unless we restore dialogue and compromise, they will be with us for a long time.

The other indisputable reality is that our nation, and the world, does better for its citizens when governing from the center than from the extremes. Neither the brown of Fascism nor the red of Communism have proven beneficial to the world. As a Jewish-American, I am especially concerned with current trends toward extremism, because Jews have historically suffered from both the brown and the red. Today, Jews are physically attacked more by right-wing anti-Semites and Muslim extremists, but they are marginalized and demonized by the anti-Israel hard-left. The dangers from the hard-left are far more prevalent on university campuses—where our future leaders are educated—so they may reflect the future, whereas the current serious threats from the hard-right may reflect more of the past. Also, as a professor for half a century, I am personally more familiar with the increasing influence of the hard-left. And as a liberal, I feel an obligation to focus more on the dangers of the hard-left, leaving it to my conservative colleagues to call out the evils of the hard-right. Both extremes pose their own, sometimes overlapping, dangers to America’s long tradition of centrism.

Centrist liberalism and conservatism have produced far better results, not only for Jews, but for everyone, as judged by any realistic standards. There may be a time and place for extremism: slavery called for extreme remedial measures, including a civil war. But this is neither the time nor place for the kind of thoughtless, uncompromising extremism that is now plaguing our world.

Our nation’s historic commitment to centrism has accorded us competitive advantages against other nations that have suffered from both right- and left-wing extremism and wide swings of the political pendulum. We are at risk of losing that advantage.

This book is an attempt to revitalize the liberal center and to make the case for dialogue and due process. It is also an effort to describe the current dilemma faced by so many who, like me, feel abandoned by what seems like an inexorable movement toward extremism and away from the values of tolerance, open-mindedness, and fairness that have been the hallmarks of classic liberalism and conservatism for most of my lifetime. It begins with an effort to define and describe the essence of liberalism.





CHAPTER 1

What Is Liberalism?

[image: images]

I am a liberal. And so, I believe, are many other people who currently refuse to define themselves by the word “liberal”—a term that is currently being demonized not only by the hard-right, but also by the hard-left, and even by centrist politicians who fear the fate of liberals of the past. If more people understood what it really means to be a liberal, many who today call themselves “progressives” or even “radicals” would proudly proclaim their liberalism. So would some centrist conservatives.

There is, of course, no agreed-upon dictionary definition of the word liberal,12 any more than there is of progressive, radical, leftist, or even conservative. But there is, I believe, a common understanding of some characteristics that are more closely associated with liberals than with other groupings.

I define a liberal as a person who is tolerant of other ideas,13 open-minded, willing to consider change, open to criticism, welcoming of dialogue, free-thinking, unprejudiced, reformist, not bound by tradition, intellectually curious, and generous. A liberal is skeptical of all orthodoxies and rigid traditions—whether religious or secular—and insists on the right and need to think for one’s self and to learn from experience, from others, and from science. A liberal eschews extremes and understands nuance and the need to strike balances among conflicting rights and between ideology and pragmatism. A liberal understands that the democratic process doesn’t guarantee liberal outcomes, but requires compromise. A liberal treasures true diversity of ideas, backgrounds and cultures, not limited to race, ethnicity, gender, or sexual orientation.

A liberal believes in, advocates, and practices basic civil liberties for every person, regardless of whether, or what, they believe or do. Liberalism and civil liberties go hand-in-hand. A commitment to universal civil liberties—even for one’s ideological opponents—is among the factors that distinguish liberalism from hard-left radicalism.

Some have tried to associate liberalism with youth, as this quote—attributed to Churchill—attests: “Show me a young conservative and I’ll show you someone with no heart; show me an old liberal and I’ll show you someone with no brain.” This, in my view, confuses radicalism with liberalism and conservatism. I know many old liberals with lots of brains, and lots of young conservatives with lots of heart, but not too many old radicals with common sense, or young reactionaries with a spirit of generosity. I also know many—far too many—young hard-left radicals who are anything but liberal: they reject freedom of speech, tolerance for opposing viewpoints, open-mindedness, and a sense of humor. And I know many old reactionaries who have stopped thinking. Age has little to do with political ideology, except that many young people often place a lower value on nuance and compromise than do many older people.

Many of the characteristics of both young and old liberals are also shared by principled conservatives of every age. What thinking person would not want to be known as tolerant, open-minded, unprejudiced, nuanced, and willing to consider change? What, then, distinguishes my liberalism from the conservatism of friends and colleagues whom I admire?

Liberalism goes beyond personal characteristics. It includes political, economic and ideological components as well. These components are harder to define than to identify. To quote Justice Potter Steward’s judicial attempt to define “hard-core pornography”: “I shall not today attempt further to define it and perhaps I could never succeed in intelligibly doing so. But I know it when I see it, and the motion picture involved in this case is not that.”14

I, too, know a liberal—or even more clearly an illiberal, whether of the right or left—when I see, hear, or read one, even if I cannot define with precision all of the elements that comprise that elusive and dynamic term. Some of these political and ideological elements are, however, possible to identify.

They include an effort to move toward greater equality—economic, political, educational, medical, and legal—without denying real differences and without imposing rigid restrictions that prevent reasonable differentials in outcomes based on free market principles.15 We support equality of opportunity but not necessarily of outcome. We want today’s enormous gap between the super-rich and the poor working classes narrowed, not because the rich are too rich, but because the poor are too poor in a society as wealthy as ours. We believe in true meritocracy, where everyone has a fair chance to succeed, and where hard work and talent are rewarded. A true liberal rejects the Marxist mantra: “From each according to his ability, to each according to his needs,” because that simplistic formula refuses to recognize real differences based on individual decisions to prioritize productivity over pleasure. The liberal perspective supports progressive taxation (“according to ability”) and an economic and medical safety net for all (“according to need”), but it also rewards hard work, ability, innovation, and success, without demanding that social goods be distributed by government bureaucracies solely in accord with a rigid need formula. A floor is different from a ceiling, and liberals believe there should be a floor below which no one should be permitted to fall, but no ceiling—or a ceiling high enough to incentivize innovation—limiting where a person may reach.
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