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Praise for


RADICAL SEPARATION OF POWERS


‘Hallaq has already authored definitive books on how Islamic civilization articulated law and how both Western scholarship and many Islamist movements have grossly misunderstood Islamic law and the premodern state. Now this latest, fascinating volume draws on a career of expertise to bring these studies together, laying out how the Sharīʾa and state fit together and should be understood today.’


Jonathan A. C. Brown, author of Justice and Islamic Law


‘The breadth of Hallaq’s analysis of Islamic constitutionalism and the philosophical depth that he brings to it open new vistas on political thought in premodern Islam. His brilliant readings of key texts in Islamic political theory serve to peel off thick layers of misrepresentation, bringing those texts to life and allowing us to view them with fresh eyes. Along the way, he offers a trenchant critique of both Orientalism and liberalism. This book will have a transformative impact on the study of Islamic political thought, but its arguments speak to a much wider audience, which, too, will be in Hallaq’s debt.’


Muhammad Qasim Zaman, author of Islam in Pakistan: A History


‘This is Wael Hallaq at his provocative and erudite best. He reimagines Arabic philology as an empathetic praxis, shows how modern scholars must reintegrate the fields of Islamic learning artificially separated by Orientalism, and in the process rewrites the history of Islamic political thought to make a powerful case for a distinctive Islamic constitutionalism rooted in prophethood, ethics, and above all the Sharīʾa. His reassessment of Islamic constitutional structures, from the Qur’an to the Ottomans, aims also to lay the groundwork – in ways likely to be equally controversial and generative – for a sober appraisal of the constitutional disappointments and dilemmas that we confront today.’


Joseph E. Lowry, translator of The Epistle on Legal Theory


‘Hallaq offers a much-needed corrective to the Orientalist narratives, which do not provide a viable foundation for historical inquiry nor serve as building blocks for new scholarship. In their place, he presents a panoramic account of constitutionalism and the separation of powers, giving readers a fine-grained perspective on the primacy of law in curbing, limiting, and guiding executive authority. Spanning the millennium from the tenth to the eighteenth century, Hallaq not only presents a historical account of constitutional practice but also offers a narrative infused with theoretical inquiry and multidimensional critique. The reader will appreciate the book’s explication of a Sharīʾa-oriented, ulema-led mode of political thought in relation to recent scholarly interventions on the secular adab al-siyasa discourses of good governance in Islamic history.’


Hayrettin Yücesoy, author of Disenchanting the Caliphate
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Preface and Acknowledgments


There usually arise in the course of inquiry and research a number of questions that urge themselves on scholars as worthy of further investigation. Even a first book tends to raise a number of such questions, generating answers that may culminate in an article, a monograph, or even a sizable tome. The present book, however, did not come about this way. In fact, although the subject matter has interested me since my late teens, writing a book on constitutional questions was not on my radar until the appearance of The Impossible State, published in 2013 by Columbia University Press, and translated thereafter into several languages, beginning with its rendering into Arabic in 2014.


In The Impossible State, I made the argument that under the hegemony of our current state system, it is inconceivable to establish a Muslim polity that takes the fundamental Islamic norms and values as its foundation, values known to have governed Muslim communities for the twelve centuries that preceded European colonialism. The book advanced several arguments, only one of which, covered in chapter 3, pertained to constitutionalism. It was titled “Separation of Powers: Rule of Law or Rule of the State?” In it, I argued that, first, the liberal constitutional model, in theory and in practice, is engulfed in multiple irresolvable problems, to an extent that the theory of separation of powers can be said to have already collapsed (I expand on this argument in chapter 12 here.) Second, that the Islamic constitutional model was significantly more robust than its liberal counterpart and that, therefore, Muslims have little to borrow or even to learn from it as an example to follow (although learning from the pitfalls of problematic phenomena remains, in my judgment, mandatory).


Now, when I wrote that book and chapter, I had drawn on more than three decades of reading in the Islamic primary sources that pertained to politics, “constitutional” theory and practice, as well as to law, theology, ethics, and much else. And as any experienced author knows, when scholars with many years behind them write, they do not – and in fact cannot – comprehensively and meticulously detail every aspect of every argument they make in a single book, much less in a single chapter. Scholars read much more than they eventually manage to register in their index cards, publications, or footnotes.


The genesis of the book thus began right after the initial reactions to The Impossible State appeared in print media, TV talk shows, social media, and internet debates. The reactions from the Arab and Muslim world were particularly intense, with many criticisms directed at chapter 3. Chief among these was the allegation that my account idealizes Islamic constitutional history. The present book emerged out of the conviction that much more needs to be said about the issues raised in chapter 3 of The Impossible State and that a structural and more wide-ranging constitutional history of Islam must therefore be written.


It has been my practice ever since I started my professional career in academia to wed teaching to research. It is my belief that good teaching and good research stand in a dialectical relationship. I usually teach what I research and often research the subjects I teach, which explains the transmutations in my graduate course offerings every few years. Right after the appearance of the reactions to The Impossible State, I began teaching, at Columbia University, a graduate seminar in which my students read with me a dozen or so of what usually are considered important Islamic primary sources on “political thought.” The course, continuing to be offered as I write these lines (autumn 2024), aimed to achieve several goals, one of which is to militate against the very idea that the works we were reading represented, or were limited to, “political thought” or even intellectual history. As I explain in the Introduction, the notion that these works were merely “a collection” of ideas on politics is a function of the Orientalist stance that for long avoided the acknowledgement that there is a cogent constitutional conception in Islam. For the recognition that there is such a thing as an Islamic constitutional history would necessarily instigate a further investigation, one likely to compel the conclusion that there was indeed a constitutional structure that was not only functional, viable, and successful, but even respectable.


Such a discovery would have put Orientalist scholarship in a major predicament, because the narrative would then have to explain away the dominant discourses that have been produced by Orientalism in justification of modernization and the massive colonialist reforms that Europe directly or indirectly imposed on Muslims since the middle of the nineteenth century. In other words, to uncover “Islamic constitutionalism” in meaningful detail and as a structure is to disrupt and contradict the colonialist and thus Orientalist narrative of the mission civilisatrice. This consideration, incidentally, also explains why Orientalism, in its nearly two centuries of prolific production, has never come up with a single book on Islamic constitutional history, although promising attempts on usually smaller scales have been coming to light.


The second goal of the seminar was organically connected to the first. In order to tap into and tease out the “constitutional” contents of the sources we were reading, a new method of textual analysis had to be developed. The need for an alternative approach stemmed from the realization that the Orientalist philological method was utterly defective and that its defects are not haphazard or incidental but are rather the necessarily attendant function of the epistemological and conceptual structure of Orientalism as the handmaiden of colonialism, not to mention secularism, materialism, print capitalism, sovereignty, and much else. In other words, Orientalist philology is structurally tied up with the colonialist narrative as integral to the colonialist project, if not with coloniality across the board. In the Introduction, I outline a new conception of philology that has emerged from my pedagogical deliberations for researching this book, although my philological discomfort with the prevailing methods had begun to arise decades earlier. It is my hope to take up the elaboration of this conception in a separate writing.


The preceding comments about the connections between teaching and research entail a decade-long register of indebtedness to the successive generations of students who participated in my seminar. While all students contributed meaningfully to the rich discussions of the classroom, I would like to acknowledge the following participants in particular: Omar Abdel-Ghaffar, Nadia Abdulrahman, Sundus Al Ameen, Ruwa Alhayek, Nourah Alohali, Thaer AlSheikh Theeb, Jealool Amari, Toqa Badran, Jenna Barhoush, Muhammet Emin Canli, Alaa El-Shafei, Wajdi Ben Hammed, Doha Tazi Hemida, Yosra Hussein, Amir Izadpanahi, Nur Jabarin, Jaehoon Jung, Rami Koujah, Abdul Latif, Karim Malak, Antonio Musto, Laura Sani, Furkan Şentürk, Aseel Sharawneh, Lama Suleiman, and Toha Toriq. I am also deeply indebted to the efficient help of my research assistants, particularly Aseel Najib, Furkan Şentürk, Aneka Kazlyna, Mariel Povolny, Hasene Esma Ozgun, and Aziza Ben Abdallah.


Dr. Asım Cüneyd Köksal, to whom I am deeply grateful, generously provided me with microfilms of numerous Ottoman manuscripts dealing with politics and governance. Necmettin Kızılkaya has for years been a rock of support and an ideal colleague without whom my scholarly and research engagements in Turkey would not have been so productive and painless. I owe him a large debt, as I owe Recep Şentürk and Abed Awad the generosity of valuable help they have extended over the years.


The book benefited from critical readings and constructive engagements offered by Humeira Iqtidar, Omar Farahat, and Doha Tazi Hemida. I am immensely grateful to them. I likewise acknowledge with gratitude the useful comments and valuable suggestions made by my publisher’s readers, one of whom, I have later come to know, was Hayrettin Yücesoy. I also record my gratitude to Ahmad Khan, visiting professor at Columbia during the year 2022-23. His interventions in my graduate seminars were always productive, having raised significant questions and stimulated rich discussions. Rida Vaquas, Oneworld’s Commissioning Editor, and Tom Feltham, the book’s copy-editor, were exemplary in getting the volume ready for print and in offering invaluable editorial assistance. Last but not least, I was blessed to receive the loving support and unwavering encouragement of Carmen Mihai, to whom this book is dedicated.










A Note on Footnotes


It is in the nature of revisionist scholarship to encounter opposition and suspicion. The unfamiliar has few friends. When Orientalists write, they can take much for granted, not only because their outputs represent the politically and culturally dominant narrative, but also because they speak with a sense of sovereignty that has proven throughout the last two centuries to possess performative powers. To go against this hegemonic and powerfully colonizing knowledge is no easy task. It would seem that every step of the way is an uphill battle, struggling against the odds. The reader will therefore find that many of my footnotes consist of heavy citations of the Arabic sources, so that it is clear to the reader how I chose to interpret the language of the relevant passages; in doing so I also did my best to be as consistent as I can be with the ways in which Muslim intellectuals understood and used their terms. This is why I also recover the lexical and technical meaning of terms from the old lexicons, another practice populating my footnotes. It would be a fatal error to see this practice as pedantic. The great effort and investment in this aspect of the work is intended to provide as rigorous an argument as possible in favor of its theses, and to avoid to the utmost extent possible the translatability problems I discuss in the Introduction. It is hoped that the readers who are proficient in classical Arabic will take the time to indulge themselves in these textual citations, since no matter how well I tried to convey the habitus behind these texts, a translation remains a translation: “Lost in Translation” is a monumental axiom.










Introduction


I


The notion of Islamic constitutionalism before the emergence of the modern nation-states has only recently emerged as a research priority,1 after a century and a half of relative neglect. Our first two queries must then be about why we should take up the study of this subject in the first place and then why it is that this field of inquiry has suffered such prolonged neglect.


Every student of Islam knows that Muslims who inhabited the premodern (or should we say extra-modern) world never spoke of their own system of governance or political experiences in constitutional terms. Neither the conceptual categories nor the vocabulary signifying them existed. And if this is the case, one might well ask why bother writing about constitutions or constitutional history in Islam at all? Yet, considering the enormous body of dynamic discourse on constitutions and constitutional matters around the globe nowadays, the answer, I think, is necessarily at hand. For if writing history inevitably means writing the history of the present, then we are naturally bound to think of the past both in terms of present concerns and within the boundaries of our linguistic imagination. Our discourse has on a global scale been preoccupied with questions about good governance, democratic rule, separation of powers, and various concepts of similar stripes. These political and constitutional concepts, along with the scholarly output, political discourse, and “culture talk” surrounding them, have become the proverbial air we breathe. In fact, we cannot think about politics and governance without or outside of these concepts. Yet, I am aware of the risks involved in cultural translation, for no lesser reason than the danger of rendering the Islamic constitutional experience as a replica, a mirror image, of our own. This book is therefore as much an exercise in method and theory as it is an attempt to offer a structural historical account.


There are at present two major contingents of scholars whose thinking and discourse cannot escape the conceptual repertoire of “Islamic constitutionalism,” for – despite their different perspectives and teleologies – they are both entangled with it to their bone. First, it is by now well-known that modern Europe has partly defined its own identity through a juxtaposition with Islamic culture, historically the most important and formidable neighbor it had. The West’s obsession with Islam probably has no parallel. Islamic history and culture were and continue to be at the forefront of the Orientalist machinery that Europe deployed in its bid to colonize Muslim lands. Among the countless areas of research, a few command this level of particular attention. Nothing is as sensitive in the Western political imagination as to speak of jihād, for instance. Issues pertaining to women and sexual and other personal forms of freedom rank as high. And joining this select menu is the large question of democratic rule, an emblem of which is the perpetual question “Is Islam compatible with democracy?” This question is of course inseparable from the question “What is Islam?” in the first place. And since Islam was not born yesterday, the long and short histories of this culture and “religion”2 are crucial for answering the question about its democratic potential. Whether Muslims of premodernity had spoken the language of constitutionalism and separation of powers or not does not therefore matter – the “problem” of Islam’s compatibility with democracy is as much on the West’s mind as it is on its tongue. To say that this discourse needs to be set aright is an understatement. To say that we must speak the language of constitutionalism whether we want to or not is to state the most obvious. Yet, for this contingent and for the community of constitutional scholars, this book offers a radically different model of separation of powers and constitutional structure.


The other colossal contingent speaking in these terms are modern Muslims themselves, whose stakes in the matter are the highest of all. Having been massively liberalized, the talk of democracy, constitutions, separation of power, and the rule of law has dominated their political imagination and public and private discourses, as anyone familiar with the local scenes around the Muslim world knows well. Exiting what they see as their political nightmare and the general state of authoritarian rule constitutes one of their major aspirations and goals. And since their own history, near and distant, continues to be important, if not central, for their sense of their own identity as Muslims, the challenge of leaving the current conditions behind is compounded by the difficult considerations of maintaining their cultural legacy and simultaneously adopting Western forms of government. Needless to say, questions about West-inspired constitutionalism, separation of powers, sovereignty, and the like not only abound in their midst but define the very discourse in which they are so heavily engaged. The question therefore is not whether or not the West and Muslims are interested in the political history of premodern Islam and its modes of governance – they categorically are.3 Rather, the question which should occupy us is how do we embark on the study of these issues in an extinct culture that never spoke the language of constitutions, democracy, rule of law, separation of powers, or the like? But before we address such matters, we turn to the second query pertaining to the near silence of Orientalist scholarship on Islamic constitutional history, silence that persisted till the very end of the twentieth century.


Given the scholarly work cited so far, my meaning of neglect must be understood in structural terms. Several scholars have done admirable work on aspects of Islamic constitutionalism or themes related to it,4 but that does not make the neglect any less remarkable. During the last century and a half, entire scholarly narratives were developed about, say, “Islamic law.” There is a whole subgenre on early borrowings, another on the middle-period (mostly about “stagnation” of the law), and yet another on modern “reform,” and much else in between and beyond. In other words, a sizeable body of writings and a robust field of legal Orientalism had been in place even before the 1980s. The same can be said of literary studies, falsafa (“philosophy”), military history, political history, social history, and many more. Each of these fields has developed a narrative that can be analyzed in terms of structure.5 But this is not the case for Islamic constitutionalism, which cannot be said to have developed a narrative structure (the Orientalist account notwithstanding). This area of research remains patchy at best.


There are a number of reasons for the stunted development of this history, but none more important than the nature of the conception of what constitutes governance and politics in the Islamic tradition, a tradition that effectively stretched from the first/seventh century to the early thirteenth/nineteenth. To date, the general conception continues to be that Islam is authoritarian through and through, anti-democratic, and even fanatical about its own doctrines and dogmas. These widespread stereotypes and latent prejudices, tenacious in scholarship till the very end of the twentieth century, precluded the need to study a history that has been identified with a severe lack of a reasonably steady rule of law or so-called democratic government. The conception, furthermore, has a long and complex genealogy whose structure is drawn from medieval Christian attitudes and phobias that were in time gradually transformed into secularized forms of modern historical and colonial discourse.6 This is to say that the narrative does not only reflect bias and dogmatically negative depictions of Islam, considerably driven by strategic and immediate political interests, but also functions as a structured ideological prop and justification for colonization.7 From the nineteenth-century’s conquests and domination of Muslim lands and until the American-led Iraq-Syria wars of this century, the narrative has served distinct political purposes, and has throughout continued its robust association with the doctrine of mission civilisatrice.


One of the most prevalent and powerful modernist8 assumptions and ideas about the way Muslims ruled themselves politically over the centuries is captured by the powerful epithet “Oriental Despotism.” This was an Orientalist descriptor of choice, having travelled in time – when Orientalizing performativity9 had been consummated by its Oriental object – to the Muslim repertoire of concepts and convictions of late modernity. Oriental despotism emerged out of Europe’s fear of itself,10 of its own tyrannies that were perpetrated by an exceptionally oppressive Church, feudalism and, later, absolute monarchies that deepened the oppression to intolerable limits. It is this intolerability that violently pushed Europe to jettison the Church and the political tyrant, replacing them with what has become modernity, with its distinct structural components of secularism, notions of popular will, deep bureaucracy, an administrative state, and a trenchant materialism, among others. Because to Europe Islam was profoundly “religious,” it came – by traumatic elision – to see in Islam and its ways of life everything it hated and despised about itself. The study of Islamic political history by Orientalism merely came to confirm this presupposition, even enhance and embellish it. Similarly, by sheer mimesis, this narrative has become integral to the Muslims’ view of their own history. On behalf of colonialism and empire, Orientalism has finally accomplished its goal.


The narrative of Oriental Despotism emerged within a context of presences and absences,11 both of which must raise our curiosity. I have already noted the relatively scant attention given to constitutional questions in Islam.12 The presences, however, come to confirm the absences. As early as the 1950s, the once highly influential H. A. R. Gibb wrote that in Islam “there can be no sovereign state, in the sense that the state has the right of enacting its own law,” because “the Law precedes the State, both logically and in terms of time; and the State exists for the sole purpose of maintaining and enforcing the law.”13 Gibb’s “Law” is of course the Sharīʾa which, by virtue of being accepted by “all Muslims” as “God’s Will, supplies the authority, sanctions, and moral basis for the unity and constitution of the Umma as a political entity.”14 Yet, page after page, Gibb proceeds with his exposition of “political theory” in order to finally conclude that the “caliph is an absolute ruler”15 who effectively commands both the Community and its Law, precisely because he rules in absolute terms. His initial proposition that the “law precedes the State” and that it is “the expression of God’s will” does not seem to have any consequence, making his later findings in the article a non sequitur.


Despite the acknowledgement that the Sharīʾa is supreme, the theme of the rule of law and the separation of powers in Islam was never picked up by the field of Islamic studies as a subject worth pursuing.16 In fact, Gibb’s work seems to have given a new push for later scholarship to refine its narratives of “Oriental despotism.” The realization that Islam may possess a system of rule of law would have contradicted not only the overwhelmingly negative stereotypes of Islam but would more importantly contravene the basis of the colonialist project, which, when Gibb was writing, was at its peak (as it continues unabetted in mutating forms into the present). As I have argued in more than one writing in regard to several aspects of the European academic field called “Islamic studies,”17 “Islamic law” and its associated, but never fully acknowledged, constitutional structures were rarely ever depicted as possessing meritorious qualities, that is, qualities that are meritorious by European standards.18 How would the energetic projects of “legal reform” in the Muslim world, much less its patron colonialism itself, be justified should the Sharīʾa in scholarly and public discourse appear superior even to Western law, this latter being ultimately a law of the modern nation-state, and an inherently colonialist state no less?19


Assuming that a historian is fully aware of these ideological biases and colonial historiographies, narratives of constitutional doctrines and constitutional histories – especially those concerned with non-Western polities – would still pose a formidable conceptual challenge as well as a linguistic straightjacketing of the first order. It would not have been inevitable to view Islamic history in such terms of “constitutionalism” had it not been for Europe’s own historical experiences and experiments with constitutional forms, experiences that were crisis-driven, having been closely associated with church and monarchical oppression and tyranny.


As in all other domains of hegemonic discourse, Euro-American constitutional narratives have created and thus far permanently defined the conceptual limits, even the very vocabulary, of politics, political association and nearly all modes of governance. While the Islamic tradition over a millennium has possessed robust and highly articulate forms of rule of law, unsurprisingly it did not define itself along the conceptual lines dictated by the modern political coinage. Muslim jurists and constitutional scholars simply and all too obviously did not speak the language of constitutionalism that is second nature to us today. Which is to say that our modern discourse on constitutionalism has emerged as a “legislated language,” to invoke Nietzsche’s perceptive formulation. Legislated within an intense and long political experiment and dominated by a common intra-European dialectic,20 Europe’s political discourse was then exported to the colonies and made to rule over the precolonial forms of political expression. Creating thus truths of its own, and driven by its specific historical context, evolution, and nuance, the legislated language does not only exclude by the mere fact of assertion and inclusion, but also establishes concepts that become commonly accepted as “fixed, canonical, and binding,” when in fact truths themselves “are metaphors” that represent “the duty to lie according to a fixed convention.”21 We thus find ourselves perforce corralled into a discursive terrain in which a particular European convention produced particular truths, where “every word is a prejudice,”22 yet we ironically have no way but to operate from within the domain of this prejudice. Our formidable challenge therefore is to try to exit this domain, or at least reduce its deleterious effects to a minimum. But the fact remains that we are operating from within a fixed category, from which we ourselves cannot possibly exit, and into which we must corral, indeed lock up, a rich and complex history of a culture that defined itself in vastly dissimilar ways.


It is of course not enough to be aware of this prejudice and its imminent dangers, though crystal awareness is a first important step. One must in addition construct an operative conceptual system, a methodology to first subvert this “legislated” conceptual repertoire, and then replace it with a methodology that befits the subject (not object) being studied. But before attempting to construct this methodology, we must understand the nature of the problem we are facing. We must therefore begin with the realization that our “legislated” conceptual world squarely places us in the heart of the dilemma of translatability. How do we access a political and constitutional repertoire of concepts hailing from a vastly different premodern context, and an Islamic one, to boot?


This epistemic “foreignness” consists of a double distance of perpendicular measure: one travelling across different and “foreign” cultural boundaries and forms of living in the present, while the other is a crossing line taking us back to a chronological remoteness created by now extinct life-forms. In an intensely globalized world, the historian and philologist does not move from, say, a New York moment directly to an eleventh-century Baghdad moment, because there is a complex of cultural, political, and linguistic concepts that have formed in the contemporary Muslim world and that intervenes between these two moments. Our first line of travel in perpendicular remoteness is confined to the modern, the outer wall in the fortification that must be demolished. It is only after the way has been cleared through the first wall that we begin to encounter the Baghdadian moment with some clarity. And if accessing the first line on its own makes for a challenge, then retrieving the second would double and triple that challenge. This is because perpendicular remoteness is a conceptually layered and compounded problem, where the gateway to accessing the Muslim past is complicated by not only modern language in general, but also by the interplay, and indeed hegemonic sway, between modern languages themselves. Specifically, and insofar as this particular book is concerned (being written in the English language), we must consider the relationship of English as a colonizing language – and thus as a system of thought – to colonized Arabic, or for that matter, to the other major Islamic languages, such as Persian and Turkish. The intervention that, say, modern Arabic makes under the spell of colonialist English is to be seen as yet another barrier that compounds the problematics that inevitably arise from the English thought-system in accessing the constitutional terrains of premodern Islam.


What does all this mean in concrete terms?


The schema of the division of powers into legislative, judicial, and executive has often been implicit in and fundamental to discourses about governance, and, needless to say, rule of law and constitutional organization. As I intimated earlier, the Islamic tradition prior to the nineteenth century never spoke this language, nor did it articulate its legal and political concerns through concepts that can map onto our modern modes of expression. Yet, as we will see in exquisite detail, the tradition possessed a robust system of constitutional divisions, structured and practiced differently from what is familiar to us in secular-liberal democracies. It emerged from a drastically different genealogy and was articulated for goals and purposes that are more complex in structure and “political” and ethical nuance than the modern forms have come to possess.


With its genealogy and teleology, this tradition possessed a range of norms and values that were not only equivalent to the power of culture as we have come to know it in modernity but also constituted a complex and powerful habitus of socio-political, metaphysical, cosmological, and, significantly, ethical dimensions. That Orientalist and modern scholarship is often unequipped to evaluate such a phenomenon does in no way deprive this tradition of its force, be it political or ethical.23 The reader of this book must therefore reckon with robust presences in the Islamic constitutional map that are missing or absent from its Euro-American counterpart. As I have suggested in detail elsewhere24 and as I continue to insist here, it is of the essence for reforming Orientalism to begin to engender psycho-epistemic technologies that are indispensable for appreciating the crucial role and significance of these absences, i.e., Orientalism’s blind spots.


The first challenge of translatability arises with the encounter with the term “constitution” itself, as well as with its derivatives. In modern parlance, the term emerged out of the concept of the nation and its history as associated with nationalism. “Constitution” both describes and inscribes the process of constituting the modern state, how a society or a group constitutes itself as a nation and a nation-state. This definition, foundational as it is, already intrudes on our historiographical task of describing and speaking about a polity and culture that formed itself almost a millennium before the modern project of the nation-state started. The slippery slope of anachronism already seeps, in an a priori fashion, into our procedures of philological dissections even before these dissections begin.


What do “constitution,” “constitutional,” “constitutionalism,” and “constitutionalization,” among other associated terms, mean in the case of a philologist embarking on the study of constitutive political organization in Islam? How can one speak of even the generic notion of the “constitutional” while being fully cognizant of the problematics of translatability? What does it mean to speak of the associated notions of politics, justice, tyranny, sovereignty, rule of law, and the like given a context and a discursive field saturated with perpendicular remoteness?


Consider just two instances of the distorting effects of perpendicular remoteness, one related to the concept of sovereignty, the other to that of politics.25 The first concept has an exquisitely rich history in Europe since the seventeenth century, if not earlier. Notwithstanding its multiple definitions and shades of meaning, the concept has become most central in political discourse. The young scholar who was raised within an environment in which this term was naturalized in the modern Islamic languages might take it as a classical Arabic term, since “siyāda” has become the term par excellence to describe what we mean by sovereignty.26 The fact of the matter is that this latter term is a relatively recent coinage. One is hard pressed to find it in use even during the last quarter of the nineteenth century. Thus, working from Western and modern Islamic political imagination – effectively the exclusive cultural and conceptual backgrounds available – would constitute a significant barrier for the philologist and historian who is looking to uncover the premodern Islamic concept and practice of so-called “sovereignty.”


Yet, this awareness of the dangers of perpendicular remoteness remains insufficient in the project of describing the Islamic political imagination related to sovereignty. The prison of “legislated language” here is made of thick walls. Given the neologism and its foreignness to Islamic political terminology and imagination, how does one describe the perpendicularly remote political culture without reference to the conceptual and terminological repertoire of modern sovereignty? What are the conceptual inclusions and exclusions conducted by the very act of speaking about a past tradition from the vantage point of the twenty-first century, one that is saturated with categories without which we cannot even speak?


Like Gottlob Frege and Bertrand Russell, Ludwig Wittgenstein took seriously the problematics residing in the very use of terms, concepts, and names, even within one and the same cultural-linguistic tradition. Perpendicular remoteness multiplies the problem threefold, meaning that Wittgensteinian diagnostics no more than just begin to untangle the vexed questions entailed in our project, though this initial step is exceedingly auspicious.


Wittgenstein deliberately avoided, or wanted to avoid, defining what a name or term is, or the functions it performs.27 For a name is always used in very different ways, being constantly reshaped, by every use, by intention, context, interest, focus, and inclusions, which by definition entail exclusions. To precisely understand a term, it must be studied on its own, individually, in the particular and specific context in which it is used, not merely as a member of a class. Terms are commonly viewed as subject to rules that govern their use, but this is a deceptive way of using language and thus a faulty approach to engaging with thought or argument. Wittgenstein, I think, holds the founding assumption that objects or particulars in the world, to which names refer, are unique. As much as individual trees or individual humans or individual frogs are unique within their species, so are concepts coined by the human mind.


In our case, “constitution” and “sovereignty” would be meant by the speaker and understood by the listener in different ways: Is “sovereignty” meant to include command over life and death by a monarchical ruler, or by a corporate entity like the modern state? Is it domestic or international, referring to Westphalian conceptions? Is it entirely emanating from a secular source or is it associated, to one degree or another, with a religious form or rule (think of France and the Islamic Republic of Iran)? What does it mean to speak of sovereignty in the latter case? What does it mean to speak of sovereignty during the ʾAbbāsid dynasty, where politico-military rule, the so-called executive, had no legislative prerogatives? Does a Muslim ruler become a sovereign just because he declared himself or his rule “sacred”?28 Can we speak of the Sharīʾa as sovereign when executive power was out of its hands? Can we speak of the entirety of Islamic governance, in all its “branches” as sovereign when Muslims consensually regarded God as the ultimate and true sovereign? Does it make sense to speak of a sovereign entity when that entity shares sovereignty with other partial “sovereigns”? What does the speaker mean by sovereignty if his or her referent is divisible, and if the concept is assumed by his or her audience to be indivisible? Can one speak of legal sovereignty and political sovereignty when, in that particular system, one domain of sovereignty structurally encroaches upon the other, even delimiting and constraining it? For there is the powerful conception, often tacitly assumed in political discourse, that an entity is either a sovereign or not a sovereign; a partial sovereign, it may convincingly be argued, is no sovereign at all.29


But things get more complicated as we proceed in our inquiry. Can an atomized “political” entity be regarded as sovereign in its collectivity? What quality of sovereignty is associated with each of the parts that altogether make up the whole? If many parts are sovereign, then who is the object of their sovereignty, and what are the boundaries within which that sovereign power is exercised? And when I use the term in the context, say, of the ʾAbbāsid dynasty, who exactly do I mean, which office or function, and how do I define the constitutional and other boundaries of what I have included in my concept? How do I translate my own “terms” or “names” into the Islamic conceptual and terminological terrains? Or how do I translate terms the other way around? Where do I look for “sovereignty” when we today mean by it different things, and when the Islamic tradition never used the term or any specific equivalent to it, it being the case that the very notion of sovereignty was the result of a uniquely European experience, generated as it were by quite specific and certainly non-universal (and thus un-universalizable) political and religious events and processes? In other words, how do I legitimately map my terminological and conceptual repertoire – assuming I am aware of exactly what it consists of – onto the conceptual repertoire of a bygone reality in which none of the concepts and categories correspond to anything that I factually and normatively know?


The move from “sovereignty” to “siyāda” is already charged with a thick conceptual dissonance that makes the move from “siyāda” to its supposed equivalent, say in the ʾAbbāsid constitutional and political experience, seem impossible. With all its genealogical Eurocentricity, bastardization, and cognitive emulation, siyāda is often (because it depends on who you ask) meant to refer, at least in part, to God’s sovereign power. Therefore, on account of the presence of God in any formulation of “sovereignty,” whether the account is imparted by the speaker or received by the listener, there is a great conceptual confusion. When a Muslim individual speaks of the “sovereignty of the people” (siyādat al-shaʾb), the sovereignty of the state (siyādat al-dawla), and that of God, often in one and the same sequence, conceptual coherence becomes highly problematic, if not impossible.


Catholic philosopher Jacque Maritain’s formulation, raised to an exponential power in the Islamic context, sums up this conceptual dilemma, whether for contemporary political purposes or, as I harness it, for historiographical-philological ambition. Sovereignty, he says, is one thing in one context, and another thing in a different context. It loses its pernicious power (which he calls “poison”) when it is transplanted from politics to metaphysics. “In the spiritual sphere there is a valid concept of Sovereignty. God, the separate Whole, is Sovereign over the created world … But with respect to the men or agencies in charge of guiding peoples toward their earthly destinies in the political sphere, there is no valid use of the concept of Sovereignty.” This is because, Maritain argues, there is no earthly power that can be a “deputy of God,” by which he means a totalistic delegation of divine powers to men. If modern sovereigns are the “vicars” of the people, then they “cannot be divided from the people by any superior essential property.”30 If there is a genuine paradox, if not insoluble contradiction, of sovereignty in modern Islam, it is this coexistence of political rule and God’s sovereignty. While Maritain’s is a minority position in modern European thought, and a tiny one at that, the paradox he articulates is much more real to modern Muslims than it is to their Christian counterparts.


The problem is not merely conceptual, where we are stopped short at terminological confusion. The problem, as Wittgenstein insisted, is rather richly ontological,31 because in each use of the term there is a unique abstraction that is also relatively subjective, an abstraction that is meant to refer to a concrete object, with a given composition of potency, power, and weakness, all of which expand and contract according to changing circumstance. And once we face the reality of our use of concepts that refer to both abstract and concrete objects, then it becomes necessary to clarify what is common to them. In other words, the problematic would require the explication of the modalities of existence of both the concept and its referent.


If we accept Wittgenstein’s argument that all philosophical problems are ultimately linguistic-ontological problems (and not just strictly linguistic as many think), then we must insist that all translation problems are premier philological problems that engulf our understanding of the Other, any Other, be it our Other or the Other’s Other. Our central task in resolving all these multi-layered problems is therefore the philological excavation of ontology, deciphering the forms of existence of the concrete particular to which our abstract, and thus general, concept refers. (This is why studying history in the way I intend to do here cannot content itself with the study of “thought” as we naively conceive it within the domain of intellectual history. If thought is made of concepts, then concepts have a double dialectical relationship with social and political realities. The first dialectical move is this: that concepts emanate and reflect social and political structures as much they are the effects of these structures. The second move is that the reality – which I delimit here in terms of habitus and discursive tradition – that produces its own concepts is itself, with the passage of time, affected by these concepts, and so on and so on.)


Now, with this in mind, we can approach the notion of “constitution” and its derivatives with a different eye, one that transcends the simple problematics of finding proper terminological equivalences in the Islamic tradition. In the search for constitutional forms in this tradition, which never defined itself in the ways a liberal state now does, we can no longer ignore the fact that a merely sensitive approach to our linguistic and conceptual impositions on history is utterly insufficient. We must therefore recognize that the problematics embedded in the concept of sovereignty underlie our search for these constitutional forms. “Sovereignty” and “sovereign” represent only one instance among a multiplicity of terms involved in the study of these forms, each of which terms or concepts invoke a cluster of investigations that decipher the forms of existence, even the ontological structure, of the concrete particular within the Islamic tradition to which our abstract modern (and thus essentially anachronistic) concepts refer. Alongside “sovereignty” we list a host of associated terms and concepts, including but not limited to “justice,” “tyranny,” “authority,” “power,” “representation,” “branches of government,” “executive,” “judiciary,” “legislative,” and not least of all, “state,” among many others. Each of these terms must be subject to an ontological scrutiny as an essential requirement of philological inquiry.


But note that not all terms have the same complexity. In their translatable capabilities, some seem deceptively less “remote” than others. The more sensitive historian or philologist may realize that some of our abstract concepts may have equivalents in the tradition, while others appear as clear intrusions, foreign, and patently anachronistic. “Justice” can easily be taken to exemplify the first case, while “popular representation,” the second. The term “ʾadl,” for instance, is commonly associated with its supposed “equivalent” of “justice,” while “popular representation,” like “constitution,” finds no parallel. The problems entailed by the untranslatability of the latter are too salient to rehearse, or to escape the attention of even the novice philologist and historian. But the former case is delicate, if not deceptively simple.


Many, I suspect, would consider the term “ʾadl” a proper equivalent to “justice,” but this is the farthest from the truth as seen from a “Wittgensteinian” perspective (note, however, that I am claiming here that Wittgenstein, a Eurocentric, did not attend to the amplified philological problem of what I have called perpendicular remoteness because his philosophy does not address the vexing problems of translatability between and among distinctly different cultural logics). In today’s standard Arabic of the educated, ʾadl is likely to be saturated with liberal or Rawlsian connotations. But as we will see in due course,32 what seems to be a straightforward equivalent is far from being so. “ʾAdl” turns out to be not only a hypersensitive form of our abstract term “justice,” but one that is undergirded and enveloped by a sociological and anthropological matrix of attitudes that constitute a very particular form of habitus.33


ʾAdl’s meaning, having a fixed core, manifests itself in the habitus variably, because it has a malleable and adaptable periphery.34 But in all cases, it is subordinated to, and at once assumes, both the signifiers and “fields” of the habitus. And it is only an understanding of the inner dynamics of this historical habitus that can inform the complex and subtle meanings of “ʾadl.” For the habitus underlying “ʾadl” is not as much a political landscape or a procedural concept35 as it is a politico-theological, social, and customary discursive tradition, understood in its best anthropological sense. The ontological referents of this concept, once understood in their precolonial fullness, would therefore culminate in a nuanced and localized meaning of “justice,” one that would alter our conception of the latter term, disturbing its Western forms of usage as well as genealogical purity (all this being applicable to the term’s variants: the French “justice,” the Italian “giustizia,” and the Spanish “justicia,” among others).


The question then is this: How do we speak of constitutionalism and constitutional history in Islam without sliding into the range of problematics I have just registered, or at least approach these problematics with a view to minimizing their adverse effects? It is my conviction that a total escape from this essentially philosophical-philological difficulty is impossible, hence why the challenge is to minimize, not to eradicate. This is because escaping our ontological and epistemological conditions of modernity entirely would require a totalistic extraction of our subjectivity from these conditions, an evident impossibility. This is precisely what it means for us to be arrested by our “legislated language.” It seems to me that this essentially ontological-linguistic problematic represented for the philologist-historian Nietzsche virtually the same challenge as it did for Wittgenstein.


Yet, despite the truism that all history is the history of the present, this history, the act of thinking and writing the past, must be regulated by a technique of the self, for it is only in reimaging and disciplining our subjectivity as historians that we can access a world which spoke different languages and which articulated reality in its own unique ways. The fundamental assumption here is that engaging in history takes much more than a cerebral method or a “scientific” methodology of interpretation. The very forms of reason that generally structure our lives in the modern condition will not do, since these forms have proven to be wholly saturated with an epistemic sovereignty36 that created dogmatic and perniciously ideological narratives that thus far served the causes of political power and destruction.37


The foundations of the techniques of the historian’s and philologist’s self demand the cultivation of epistemic humility. Epistemic humility is antithetical and diametrically oppositional to epistemic sovereignty, a sense that the text’s reader, the so-called historian or philologist, stands above the texts, freely deciding what is and is not significant and meaningful in it, and judging it by his or her own criteria of value. Epistemic sovereignty in the historian exhibits itself as philological narcissism, privileging the scholar with an inflated sense of self-importance, while allowing the satisfaction of gaining unfettered dominance over his or her object, represented in the totality of the text as well as the human formations that produced it in bygone eras. Epistemic sovereignty, marking much of Orientalist writings – especially on matters of Islamic political forms – is a pathology that has been normalized into a rational method of inquiry. Its narcissistic impulse of exerting power and control over the text through manipulative tactics yields knowledge that disregards the concerns, priorities, and cherished values of the “object” of inquiry, while highlighting and prioritizing the interests of the philologist. Epistemic sovereignty therefore by definition lacks epistemic humility, an indispensable attribute of deep and critical philology.


To be cultivated, epistemic humility does not merely demand a significant reduction in the inflated narcissistic self.38 It in fact presupposes the near eradication39 from the philologist’s self of a historical-ideological habitus. For the “legislated language” of modernity contains in its inner layers a dogmatic theology of progress,40 which holds the pervasive assumption that history is linear and that as time passes, human society advances and acquires an increasingly sophisticated form in a deterministic fashion. The presumptive thrust of this theology is that humanity is always heading toward betterment and improvement, refusing to acknowledge any structural problems in the imagined reality it is articulating.


The implications of this omnipresent attitude are grave, for here, while the text is being read and interpreted, we stand in the midst of a relationship in which the interpreter structurally (and unconsciously) assumes that he or she possesses a truth-making power over “less developed” and “less enlightened” human constellations, including their ways of life, traditions, authors, commoners, thinkers, and even towering intellectuals. This explains the astonishing fact that many Orientalists – including those with pedestrian minds – confidently and often superficially judge the texts, arguments, doctrines, and theories of bygone Muslim writers whose distinguished intellects and remarkable erudition otherwise immeasurably dwarf the very best intellects in the Orientalist population.


Epistemic humility thus requires, indeed presupposes, the full and genuine recognition on the part of the philologist and historian that bygone people and social formations deserve full and sincere respect as equals, that is, as humans who lived and dealt with their realities as equally competent rational agents, however “rational” and “reason” are defined. The transition from epistemic sovereignty to epistemic humility thus presupposes the cultivation of a host of techniques of the self that cannot all be discussed here.41 Yet, we can speak of a distinctly relevant technique that results in a genuine appreciation for what I call internal logic.


The attention to internal logic as a human reality first demands the treatment of that reality by the philologist and historian as one equally legitimate and equally respectable to his own. This is clearly a derivative and a historiographical expression of Kant’s Categorical Imperative, and so it must be considered as a necessary ethical intrusion upon, even a crucial disruption of, epistemic sovereignty.42 Internal logic demands intimate attention to the concerns and manners of thinking and action of people who lived before or outside us. It demands a recognition of their preferences and reasons for their likes, dislikes, decisions, and choices; for their emotive and cerebral inclinations; and for ordering their lives the way they did.43


But this is not all. The study of internal logic is at once an archeological, architectural, and genealogical excavation of the first order, one in which the study of structures of life and living matters most. It recognizes as a given and out of deep conviction that people of the past did their best under the conditions in which they lived, conditions that constrained them and imposed on them certain limits of awareness. They cannot be judged by the standards of our awareness, not because it is “more advanced” – in most senses it is not – but rather because our awareness is wholly the result of the specific conditions that govern our lives. Our awareness answers to our needs, these being finite and quite specific to our life circumstance. Inasmuch as there are inclusions in it, there are perhaps even more exclusions, making it extraordinarily subjective, even one-sided. Other than axiomatic and mathematical truths, and basic survival, primordial instincts for the preservation of the human species, there are no transhistorical or universal laws of thought and action, and if epistemic sovereignty assumes them to exist and to be valid, it is because this sovereignty is a pathology of some sort.44


A constructive approach to the study of internal logic therefore presupposes empathy in the study of historical habitus (to be defined in its proper context in later chapters).45 What matters for us now is the initial and presupposed recognition that in the very act of deciding to engage with historical texts – that is, with evidence of the way people of the past lived their lives and governed themselves individually and governed the other collectively – we have already embarked on an unequal project of historical judgment, where the past cannot represent itself. In undertaking the project of representing the past, we are engaging in an unfair game of power. We, plaintiffs, sit in the court of judgment without a defendant, who can speak to us as equals. In the court of epistemic sovereignty, the past has no power of argument against our reasons, arguments, biases, and pathologies.


It is precisely in combating the inequality of power relationship between us and the past that we are bound by the demands of democratic rules, fair play, and equitable representation. Internal logic and its power of discovery provide the remedy for, or at least our sincere effort to minimize, the hegemonic power we exercise in the study of history. It cannot therefore be overemphasized that epistemic humility as a technique of the self must be present before we embark on our projects of historical excavations.46


Toward unraveling the internal logic of Islamic “constitutional” structures, we therefore must assume the terms “constitution” and its variants to be devoid of any specific architectural composition, prior systemic constitution, or a preconceived mapping. The approach must start at the most basic level, meaning that we shall not assume by the term anything other than a way in which Muslims constituted and organized themselves politically, asking how they arranged their political life so as to govern themselves in the best way they saw fit. It is often said that for life to proceed in some orderly fashion, every society must possess a certain law, legal system, or a code of conduct. From family groupings to tribal associations, from clubs and civic associations to larger political structures of dynastic rule, empires, and states, law, in one form/quality or another, must exist. We therefore shall take this simple but apparently axiomatic truth for granted. And so, the question of who or what legislates must be asked in every case. Customarily, and in the only language we have come to know in modernity, this law and its constructive origins is known as “legislative,” taken here with a grain of salt. When we use it in our context, we shall understand by it simply this: that it is the law – in its multiplicity, pluralistic layers and components, and customary origins – that is chosen by Muslims to rule over their lives, including the mechanisms and ways through which this law was brought into existence by their own decisions and methods of reasoning.


Likewise, we shall assume no more than the fact that a law must perforce be applied, an assumption that requires two elements: personnel that interpret the law for the purposes of such application and a power that executes the judgement of that personnel. Despite any possible objections to this approach, it remains on the whole exceedingly minimalistic in its assumptions and thus as close as one can get to epistemic humility. By contrast, to depart from the assumption that the Other’s system – from another place and time – must consist of certain qualities or features against which it is to be judged would display anything but humility, of any stripe.


With these basic assumptions in mind, we travel back in time through the channels of perpendicular remoteness with a view to making the habitus, at the other end of the line, as intimately familiar as possible. In order to gain intimacy, an empathetic engagement with the voices populating the habitus becomes a priority of the first order.47 It is in the nature of habitus to be complex and multivalent. The challenge of multivalency is further compounded by another layer of complexity that demands our attention, namely, the presence in the habitus of a discursive tradition. In my usage (that is, in the way I employ habitus in this book, and not necessarily how Bourdieu saw it in all its dimensions), the theory of habitus is largely a synchronic category of description and analysis, while a theory of discursive tradition emphasizes much that constitutes the habitus in diachronic ways.48 As a concept and a tool of description and analysis, habitus tends to emphasize certain aspects of social existence while discursive tradition tends to emphasize other aspects: habitus encompasses elements and “fields” that transcend and lie outside the domain of discursive tradition, while the latter offers the analytical category of long durée that the former largely lacks.49


Now, to acquire intimate familiarity with habitus and discursive tradition, the researcher must, again empathetically (meaning the placement of one’s self [not just oneself] as much as possible within the sensibilities, priorities, concepts, emotive structures, and practices of the habitus), absorb as a second nature the elements of life within the tradition and its enveloping habitus, including ideas, conceptions of the world, cosmology, theological beliefs, modes of existence, histories, legal conceptions, political ideas, and practice. In our specific case, to uncover and internalize the values and conceptions of the habitus that undergird constitutional arrangements and modes of governance, one must be intimately familiar with Qur’ānic cosmology and Qur’ānic discourse, works of theology and metaphysics, Qur’ān commentary, various Ḥadīth disciplines and compilations, historical annals, biographical works, legal history, fiqh, legal theory, adab genres, Ṣūfī classics, anecdotes and stories populating various genres, dream literature, mythology and legend, philosophical and logical treatises, literary production and poetry, writings on astronomy and other scientific fields, language and linguistics, economic and commercial life, and much more. Familiarity with all these fields, or at least those that are broadly relevant to one’s historical inquiry, also entails familiarity with their performativity, the way they effect and form subjectivities and engender modes of existential apprehension and views of the world. These cultural expressions must also ground and envelop the various political writings at the heart of, or surrounding, the research hypothesis, these ranging from advice to the ruler to the administrative and juridico-political treatises.


A thorough immersion in this textual world makes not only for background preparation, in terms of academic training and readiness (as in erudition), but also, and chiefly, as a habituating technology that instills epistemic empathy in the researcher’s subjective constitution. One must reach the point of absorbing and internalizing the emotive structures that lay beneath the worldviews of the humans one studies, trying to see, to the utmost extent possible, the world through their eyes.50 Empathy, strictly speaking, is a psycho-epistemic process of discovery and acquiescing internalization. It demands of the philologists to place themselves in the shoes of the humans they study, to acquire the same technologies of the self the latter developed and on the basis of which they conducted their lives.


With this background preparation and subjectivation, the researcher is ready to begin his or her specific and concrete work. Having reduced perpendicular remoteness to a minimum, care must now be given to the problem of language, especially in the manner I have formulated above through Wittgensteinian philosophical caveats.


Every research question presupposes what I call a “terminological field,” that is, a constellation of terms and concepts through and around which the authors of “the primary works” weave their narratives, concerns, aspirations, and arguments. And every term or concept has a core meaning, denotation, or content that is largely fixed and immutable, but one that also has a mutable denotative periphery, allowing each author to use the same concept or term in different contexts. Strictly speaking, without this mutable periphery, no single term can possibly be used in more than one context. The core meaning of ʾadl, now a familiar term, is a general notion of “justice.” But this core meaning, persisting in all contexts, encompasses multiple variants that give the term a specific and highly nuanced denotation. ʾAdl is one thing in the context of adjudication in the Sharīʾa court, and yet somewhat another in a field of meaning referring to the required (or expected?) help for members of the community in need. It is one thing in the context of protecting the religious minorities and to some degree another when used to uphold the Qur’ānic penalties or to refrain from consuming alcohol and other prohibited substances. All these usages and more are variants of ʾadl. Indeed, the ninth-/fifteenth-century Ibn al-Mibrad, aware of the multivalent constitution of the concept, proffers as many as twenty shades of meaning of the term, an explication that occupied four pages in his work.51


Yet, none of this philological preparation would be considered satisfactory or sufficient without corollary lexical and technical excavations. Etymology in Arabic is of the essence, and no term should be taken for granted – that is, leaving it without an inquiry as to how it is explicated, in its fine shades of meaning, in lexical dictionaries. Yet, while foundational, etymology in certain instances gives way to further technical usage, in which case consulting technical dictionaries becomes, in addition, indispensable.52


These procedures of philological dissection and subjective immersion through epistemic empathy safeguard against at least two fallacies. The first is entirely avoidable while the second is only largely so. The first fallacy is the transposition of a modern Arabic term into its premodern double, it being the same word with a meaning that has gone through changes in connotation, mainly due to the change in the quality of the referent. An excellent and exquisitely telling example is the word “ḥurriyya,” in modern standard Arabic being the term par excellence to connote “freedom.” Since the middle of the nineteenth century, “ḥurriyya” has come to carry a variety of meanings, many of which reflected local Muslim adaptations of the evolving European notions of freedom and liberty.53 By the middle of the twentieth century, if not before, the term increasingly came to acquire the entire spectrum of what Isaiah Berlin dubbed as “negative liberty.” In today’s popular Muslim conception (that is, “Islam on the street”), the term is nearly identical to its Western liberal equivalents.


In lexical non-technical usage, the notion of “ḥurr” refers to an object that is “unadulterated” or “free of impurities” (as in “pure gold” or “pure olive oil”), “independent,” “unrestrained,” etc. In common and modern popular usage, it refers to political freedom, elections, democracy, the free market economy, freedom of choice, including sexual freedom and much else of the same. But none of the latter connotations came under the semantics of ḥurriyya in premodern classical Arabic. Its basic technical meaning had referred to the state of not being enslaved, mainly a legal category. When applied to women or men, it also indicated a high social status or belonging to “noble” upbringing.54 In political conception, and as a political process of subjectivation, the term connoted a decidedly thick meaning of the Berlinian concept of “positive liberty” (in stark contrast to negative liberty), referring to fulfillment of the self through freedom from want, from worldly things, and from materialistic subjection.


The influential popular movement of Ṣūfism saw in ḥurriyya the process of inner liberation that engenders contentment (qanāʾa). Qushayrī, a Ṣūfī master who represented the mainstream ascetic ethos in both Sharīʾa and Ṣūfism, even went further, equating the freedom residing in ḥurriyya to submission (ʾubūdiyya) to the world of divinity. To shed wealth and material possession was seen to be tantamount to giving, charity, and service to others. This is why he quotes one adage after another to the effect that service to the community and the poor are the emblems of freeing the self.55 The political semantics of this concept of ḥurriyya not only stands as a diametrical opposite of the liberal meaning in current usage but also – effectively and substantively (i.e., as a matter of ethical technologies of the self) – runs it aground.56


The term ʾadl is another good case in point, illustrating a complex problem of translatability (the second fallacy), because the change in the quality of referent is not a mere description of status or position or state. ʾAdl as a rendering of “justice” illustrates the crucial difference in the very content of the term, a content that can quite possibly refer to the characteristics of more than one type of rule or governance. As I intimated earlier, the modern conceptions of “ʾadl”/“justice” are essentially liberal, because the hegemonic political system of modernity is saturated with liberal conceptions, values, and institutions, even in so-called totalitarian countries. Arguably, the conception of ʾadl, like freedom/ḥurriyya, partakes in the very constitution of the modern habitus. The premodern Islamic content of ʾadl obviously cannot partake in the formation or substance of the modern concept because modern Muslims obviously do not have the sensory experience or knowledge of the internal logic of, say, ʾAbbāsid or Mamlūk systems of rule, nor even of the social values and living traditions of those communities – these being essential in determining the multifaceted and multilayered meanings of ʾadl.


I have indicated above the different connotations and aspects of ʾadl as expounded in detail by a Mamlūk-era jurist. And none of these connotations maps onto the modern term. The liberal conception is preoccupied by “the fundamental rights of the individual,” for if violated, they would constitute injustice, in one way or another. Other components of liberal justice57 are freedom of speech, right to vote, as well as a number of others. But none of the rights listed here enters into the substantive content of the Islamic concept of ʾadl, just as many of those subsumed in the latter do not have equivalents in the former – hence Wittgenstein’s ontological challenge: an abstract concept applied to concrete and quite specific reality creates the problem of conceptual dissonance.


The abstract concept perforce must have an immutable signification at its core, but the periphery of the concept’s core comprises a multiplicity of different meanings and nuanced connotations that cannot possibly be present in every concrete case of application. At times, as we saw in the comparison with the liberal concept, the majority of the periphery does not correspond at all, in which case we commonly call this an acute case of anachronism (though still not as acute as that entailed by the use of the concept of siyāda=sovereignty). At times, the periphery’s denotational possibilities create a major dissonance because the combination of the connotations surrounding the core may be multiple. Assuming liberalism has a dozen variant connotations of justice, we would be at a loss trying to make them map onto Ibn al-Mibrad’s twenty definitions. Therefore, the mere invocation of the term ʾadl leaves us bewildered as to which of these, or what combination thereof, the speaker includes – or means to include – when they use the term. My point in conclusion is this: that to understand the structure of the workings of a system, one must attend to these potential hazards by employing not only philological acumen but also a subjective empathy combined with epistemic humility.


II


In Search of Structures. Nearly every study of Islamic political thought gives central attention to the Islamic mode of transition of rule.58 The latent assumptions about the absence of elections and modes of electoral representation usually dominates the discursive scene, if not directly then by implication.59 The premodern discourse about “elections” of caliphs and about political devolution of offices is read against the backdrop of technical and formal procedures operative in modern bureaucratic systems. Which is to say that the dryness of the Weberian bureaucratic rationality is effectively mapped onto the discursive landscapes of Islamic political thought and constitutional structures, leaving out of the latter much that was central to it. As we have seen in section I, Islamic constitutional history by implication becomes a history of absence and lack, just as legal history was rendered before it.60 Total disregard for the internal logic of the system is the hallmark of this Orientalist approach. Not only the ethical habitus is disregarded (because secular Orientalism lacks the analytical, not to mention the foundational psycho-epistemic, tools to appreciate its significance), but also the intricate dynamics in the relationships that exist between the executive leadership and the largely autonomous powers operating alongside it, including these powers’ total command of what Foucault called biopower (the concern of the last chapter). The same is true of interpreting the role of military power in the rotation and replacement of sultanic executives (imārat al-istīlā’), taking “Islamic law’s” discourse on the matter as a subservient legitimation of raw power and a brute reality lying entirely beyond its control.61 The artificial knots that Orientalism has tethered to Islamic constitutional history would automatically dissolve themselves once the habitus, structure, and ecology of this history are properly understood.


Added to these pervasive themes is a common portrayal of political rule as harsh and punitive, this being an indication of the rulers’ brutality and sense of tyrannical power. This is akin to and no better than the sensationalism that portrays modern Muslims as hand-choppers and stone-killers, in reference to the harsh punishments inflicted on some thieves and adulterers, respectively, in some modern Islamic countries.


The Orientalist historical narrative is almost always shot through the structure of modern taste, sensibility, and expectation. Harsh punishments of the premodern Islamic executive become, quite anachronistically, the evidence and proof of tyranny. The considerations that these punishments were the rule of the day all around the world, especially in Europe, until modernity and that, in Islam, they fell in their vast majority within the prescriptions of the law, are not accounted for. Here, Foucault’s analysis of the punitive ruptures that were exemplified by spectacle of Damiens’ flaying – as a punishment for the crime of regicide – and then by the modern electric-chair execution behind prison walls does not seem relevant in the least. Premodern forms of punishment were anachronistically judged by modern sensibilities and sensitivities. Nor is there a proper constitutional understanding among Orientalist historians of the complex field of taʾzīr, a domain of punishment that the Sharīʾa legislated for the ruler to follow, deliberately leaving for him certain powers of discretion. When put together, these considerations would severely undercut the Eurocentric and anachronistic narrative of Orientalism.


Yet, the narrative operated at many other levels, standing at the bottom of it a conception of law in Islam that has been problematic ever since its inception, when Islam started formulating its “law” during the first century of the Hijra. Operating within a secular conceptual framework, Orientalists took it for granted that “Islamic law” is a project of fabrications and effective theft, a modernist “scholarly” translation of the old Catholic dogma that makes of Muhammad an imposter prophet, a phony whose claims to prophethood were baseless. This dogma was rendered within a palatable, if not sophisticated, transformation of cultural imagination into a law and legal system that cannot pretend to legal or cultural originality, this latter concept being central to European values. The “fraudulence” of the Prophet Muhammad, a theological-dogmatic stance that stood in respectability well below the now “objective” secular and “scientific” approach to knowledge, has come to be replaced by a conception of impoverished mimesis. As evidenced in bookshelves of Orientalist writings on the so-called “origins” of “Islamic law,” this law was replete with “borrowings” and “debts” to various legal systems that invariably reflect “Western” cultural sources, i.e., Roman law, Byzantine law, Canon law, and Jewish law. Sassanid law, however important it may have been within the context of cultural exchange, influence, and transplantation, does not appear to Orientalists to be significant in any way. Thus far, to my knowledge, “Islamic studies,” in its long life, boasts a single substantial article on the subject of possible Zoroastrian influence on Islamic law.62


The narrative of borrowings and debts was bolstered by the sub-narrative of large-scale fabrications of the sources of the law, as evidenced by the most influential and enduring writings of Ignaz Goldziher and particularly his successor, Joseph Schacht.63 Prophetic Ḥadīth, quantitatively the most significant source of “Islamic law,” is said to have been forged in a massive, mendacious project in order to rationalize and authorize, ex post facto, Muslims’ “borrowings” from these old “Western” sources. The upshot of this narrative was to prepare the grounds for what was happening in the twentieth century, which the same Schacht articulated well: Just as Muslims appropriated “Western law” (Roman, Byzantine, etc.) in the seventh century and clothed the project with an Islamic “veneer,” they can do the same in their project of “modern reform,” another euphemist way of speaking of colonization.64 My point is this: that Orientalist scholarship was deeply colonialist, in the sense that it constructed, in the name of objective scholarly mission, a narrative in which Islam – in all of its concepts and institutions – always stands in a state of lack, needing Western assistance but also giving expression to the realization of its benevolent mission civilisatrice. Europe and its products and services were always needed to civilize Islam, even from as early as the seventh century AD. And integral to this magnanimity, a narrative of absences and impoverished mimesis had to be created. Islam was and remains a failing and failed attempt at becoming Europe and its sublime culture. It failed in its law and legal system, and it failed even more so in its mission to be democratic and to promote a concept and practice of the rule of law. Without such failures, neither Orientalism nor its colonial parent could find the necessary ideological basis to justify their predatorial onslaught on Muslim peoples, their lands and resources.


In its venture to construct the narrative of “Oriental Despotism,” Western academia had therefore to focus its energies not on the necessary implications and concomitants of such arguments as Gibb had rudimentarily advanced, but instead to capitalize on largely sketchy accounts of atomized instances of individual sultanic reigns, almost invariably yielding depictions of tyrannical or abusive power. It makes for no surprise therefore that any claim to a robust rule of law in Islam would meet with the counterargument citing such abuses, even by Muslim interlocutors who have now become fully formed within a collective colonized and Orientalized subjectivity.


And it is at this juncture where the present book takes leave of the ideological construction of so-called scholarship. No constitutional history of Islam can be written as an account of the totality of individual instances of Muslim sultanic reigns. Such an account will inevitably be impressionistic, lacking, as it were, a convincing methodological basis. In other words, the Orientalist paradigm is not only colonialist in the extreme but also methodologically deficient to the core. An inductive survey of individual sultanic reigns or an impressionistic collection of political ideas – that lacks method and theoretical sophistication65 – cannot lead to a genuine understanding of how Muslims constituted themselves as a polity, how they organized their governing bodies and separated them from each other within an intelligible structure.


This kind of Orientalist history cannot be meaningfully written for two simple but potent reasons: First, that it is impossible to obtain a satisfactory account of all or most sultanic reigns in Islamic history, these posing two insurmountable impediments, namely, that the sheer number of the longer, let alone shorter, sultanic reigns is staggering, reaching the extent of hundreds, if not more. In order to study just these (long or longer) individual sultanic reigns, the effort would consume the energies of a multitude of scholars, who will, furthermore, inevitably disagree on the characterization of these individual sultanic regimes. Therefore, the immense detail of what might be called micro-history will navigate the spectrum between infeasibility and inconclusive judgment. Second, and more importantly, no synthetic account can be derived from such an inductive approach, for no single reign can tell us about how the constitutional structures of Islam manifest themselves, in the way, for instance, the American constitutional structure can be described and analyzed. And if no single reign can perform this task, then the totality of the reigns, even studied to the full, will fail by the same reason.


The inductive approach having failed, the quest for unraveling the “constitutional” structure of Islam persists. Whether we like it or not, the only window we have into understanding what happened in Islam, constitutionally speaking, is that which lies within our “legislated language.” For without this “language,” which maps out our thought, we would not be asking questions about “Islamic constitutionalism” in the first place. It is precisely from the prison of this language that we must chart a new philology that breaks through the walls of this prison and that allows us to listen attentively to the concerns and aspirations of those humans who lived and struggled on Earth long before we arrived here.


The challenge of studying “Islamic constitutional history” stems from the fact that this kind of inquiry falls within the category customarily labelled “unwritten constitutions.”66 Unwritten constitutions seem more difficult to scrutinize, to describe, and to pin down than written ones, for these latter are more deliberate, concrete, limited, and discernible. In fact, it is not farfetched to argue that the two types have little in common with each other and should therefore not be listed as two species of the same genus. Written constitutions have a well-marked historical point of beginning and are explicable, as expressions of the Paradox of Sovereignty,67 as self-authorizing originations of polity. Unwritten constitutions emerge out of a protracted and cumulative historical experience, unfolding in time and with practice, and often lacking a meta-theory of constitutional organization. Contrary to modern constitutions, they are “real world constitutions,”68 the effect rather than the cause of the legal and political system at work, synchronically and diachronically.


This difference of effect and cause should alone differentiate the two types qualitatively and as different genera. Unwritten constitutions are arguably more organic than their counterpart. And unlike modern constitutions, which necessarily are written, they are not originary, consciously and intentionally constituting national polities, in the aftermath of a revolution, but rather come into existence through being stable modalities of governance over time. This is not to say, however, that unwritten constitutions do not abide by pre-existing principles; indeed, to the contrary, they do so more than written constitutions, since their very existence over time as unwritten is precisely evidence that they stubbornly insist on higher constitutive principles. If anything, modern constitutions are on the whole less determined than unwritten ones, this being evidenced by the frequent iterations in the form of amendments and frequency of suspensions.


If the concept of written constitution is patently modern, having initially emerged out of the European experience of struggle against absolute monarchical rule, then anything that appears to correspond to this modern category but is not modern would then pose several questions about identity. Is the historical experience that produces a constitutional structure identical to that which emerged in Europe out of popular representation and popular will? Do the conceptual categories of the governing structures in the unwritten type map onto our modernist conception of constitutionalism and constitutionalization? If Islam, specifically, did not have a written constitution, then where do we look for the latter’s equivalent in the Islamic political experience? What problems can emerge out of that historicist exercise? What makes for a definition of the “constitutional” in this experience? What are this experience’s substantive components and its conceptual and institutional limits?


In addressing these and similar questions, and with a view to providing a substitute for the resultant deficiencies of the inductive study of sultanic reigns, a viable alternative must be sought. The alternative model would thus seek to identify the structures of Islamic governance in terms of constitutionality – that is, the way political and legal governance constituted itself as a structure.69 A constitutional structure refers to the framework or system of fundamental principles, rules, values, institutions, dispositions, and norms that govern a polity constitutionally, including the often-complex relationships between and among them. Unwritten constitutions rely heavily on established and longstanding conventions – unwritten and implicit norms and practices that guide the behavior of political actors and institutions as a matter of political and legal culture, as a matter of habitus. These conventions are foundational, in that they govern crucial aspects of governance, such as the formation of governments, the exercise of executive authority, and the relationship between the various powers within the government – powers we must assume to exist perforce everywhere.


Integral to structure, the political, legal, as well as generally cultural conventions carry significant moral – and in our case, ethical – weight, these being essential for maintaining the legitimacy of both the political and legal system. Of profound importance for our concerns, in Islam as in other systems, is the fact that legal precedent (generally so defined) plays a pivotal role in shaping the structure of unwritten constitutions.70 This is so because unwritten constitutions perforce emerge from centuries of historical evolution, cultural traditions, and legal customs. They reflect the collective experiences, values, and aspirations of a nation, a political community, an Umma, thereby encapsulating its political heritage and societal ethos. By imposing order, organization, and a relatively stable continuity onto intricate systems or ideas, structures enable us to discern patterns, identify relationships, and comprehend underlying principles that eventually percolate into varying forms of practice. Structures mean that the actions of individuals, political and legal actors, even groups, are always conditioned by an overriding frame of reference, even when these actors, severally or aggregately, violate the imperatives and norms of the system. For it is precisely the structure that enables a judgment to be made about infractions and violations, for general political practice and exercise of power are measured against the norms of the structure. In the case of Islam, this feature is particularly applicable since the concept of ethical benchmark71 plays a pivotal role in this judgment.


I have been trying to define structure within the context of the constitutional problems that Orientalism precipitated. But what do I precisely mean by the word? Anthony Giddens has assiduously attempted a definition in a number of works. What he has to say is no doubt of profound importance to my venture here, but I am uncertain that his definition72 is entirely relevant to my project, or that I accept all its elements. What I offer here briefly draws from his work but later veers in a somewhat different direction. I define “structure” as a bundle of interconnected heteronomous principles73 constitutively implicated in the reproduction of systems, be they social, political, legal, or economic. Because they are principles, they (1) exist as non-tangible and virtual phenomena, and (2) are constituted as fields of knowledgeability that shape actual attitudes in the form of social practices. Social practices are what a social system, with all its deliberate and rational agents, routinely does as a reflection of the effect of the principles. Social systems, and here I agree with Giddens, have therefore no “existence apart from the practices that constitute them, for these practices are reproduced by the recursive [i.e., repetitive] enactment of structures.”74


Now, because they are heteronomous, the principles carry within themselves sources of power that maintain a pattern of practices that constantly binds the rational actors to a negotiated systemic continuity over time. Negotiated, because the practices and effects of the principles’ applications are in an organic flux, changing while preserving their systemic connections to principles. This of course presupposes that structures are populated by these rational actors who are, in the language of Giddens, “knowledgeable.” Hence, structures are mediated by knowledgeable actors who in turn maintain what MacIntyre called rational tradition.75


But what does it mean to speak of principles as heteronomous? Instead of “heteronomous principles,” Giddens employed the language of “rules and resources,”76 a language dictated to him by the realities of a “secular age.” And it is here where I break away most from his definition. Historian William Sewell has convincingly shown the problems to which Giddens’ concept of “resources” gives rise.77 My objection to “rules” is that they do not account for a thick layer of meaning that the concept of “heteronomous principles” allows for, namely, sovereign origins of knowledge from which the very principles (and rules) derive; in fact, one can say that the principles are the reflection and expression of this sovereign knowledge. By sovereign here I mean an epistemic (and in our case epistemoral)78 power of disposal that transcends the competence of the ever-changing secular. Structures that ground themselves in neither metaphysics nor ethics are nonetheless governed by heteronomous principles, this being exemplified in the political theology of secular modernity and no less economic theology, the “metaphysical” foundations of modern materialism and capitalist philosophies. My argument here rests on the larger premise that secularism itself is a brand of theology.


In concrete terms, structure is a reflection, perhaps even an emanation, of sovereign knowledge that translates itself, within the confines of the sources available, as principles so commanding and imposing that they control the continual reproduction of social systems. In abstract Kantian terms, it is the transformation of noumena to phenomena in its fullest form. It is the supremacy and force of these principles that explain the endurance of the structure over long stretches of time. This book is a lengthy annotation of the foregoing propositions.


Yet, this conception of structure, so it is argued, leaves us with a legacy of doubt with regard to the ability of structure to change. Doubt is also said to spill over to other concepts that I employ later in this book, such as discursive tradition and particularly habitus. The argument from stasis claims that conceptions of structure and habitus are over-determinative, leaving no agency for the actors populating the systems to effect change or to manipulate the conditions imposed by the structure or habitus to their advantage.


Much ink has been spilled over this seeming predicament, but as a longtime student of Islamic legal history, I am not persuaded that the claims for stasis are valid. A system can be bound by fixed higher principles, by overarching metaphysical structures, and by corralling systemic and even systematic forces and still undergo change. Even under the unprecedentedly hegemonic forces of modernity, change occurs every day, and at a high speed to boot. But even on the most basic level, there is the axiomatic argument – what might be dubbed as argumentum naturalis – which runs in fact diametrically opposite to the claim for immutability of structure (or for that matter anything else), namely, that no existent whatever is capable of stasis and immutability in the first place, even if it consciously strives to do so. To be is to change. If we accept this basic law of nature, then we must conclude that this recognition alone throws the burden of proof on the shoulders of those who claim that structure and habitus are engulfed by a problematic of immutability. One can furthermore claim that it is our modern obsession with the concept of change (a near-homonymous term)79 that is behind such exaggerated claims. This is not to mention the theological idea of progress which portrays our modernity as exceptionally agential, and as such pitted as the diametrical opposite of those times and societies that passed.80 Yet, the argumentum naturalis may not satisfy the change-enthusiasts, nor does it in fact explain how change occurs, and so further explanation, however briefly, is in order.


Structures are always a part of larger bodies, which I shall call here, for the purposes of my present argument, systems. The legal structure, for example, sits side by side, and in fact overlaps, with the economic structure, and this latter with the social, political, and other structures, which in their totality make up the system.81 Each structure operates by its own internal logic, principles, and rules that are peculiar to it, as clearly exemplified in the economic and legal structures (though they may share much as well). Because these structures are part of one system, it is inevitable that one structure may generate pressure points against the other, as when rapid economic growth or severe economic crisis spill over into the legal structure, at times inundating it. Inevitably, and at a minimum, these pressure points nudge the legal structure toward adjustment, especially over time. In fact, this is exactly what happened in the fiqhī structure.82


Change is likewise effected through what might be called analogical devolvement. In Bourdieu’s definition of habitus, as we will see later,83 and as common sense requires, the transmission and transposition of dispositions, customs, habits, perceptions, and, generally, behavior is achieved mainly through analogical channels, and as any student of the Sharīʾa knows, this is a paradigmatic method of reasoning and thought in that culture. And as any logician knows, analogy is never an exact science, this bearing the implication of the countless forms the transpositions can take. There are at least two major causes for this: First, the facts of life requiring transposition within the structure are never exactly identical to the newly emerging facts; and second, the knowledgeable agents inhabiting the habitus inevitably entertain different interpretations of these facts from the manner in which those agents who had operated on the transposed facts had reasoned. This is also why knowledgeability in structure is an essential feature, for it is this fundamentally hermeneutical exercise (and solidly so in the Islamic context) that permits the change to be a legitimate component of the structure. If we take interpretation to be integral to the multiple components and varieties of practice, then as much as structure shapes people’s practices, practices themselves also shape structure. In a different context, I have called this very dynamic the “dialectical wheel,” where the higher principles fashion dispositions, attitudes, and the practical application of these principles on the ground, only for these applications to be subjected to scrutiny in the process of modifying the higher principles.84 This, as I have argued, has been shown in the legal domain in Islam, and it will again be demonstrated to be the case in the constitutional arena in this book.


It will be noticed that throughout my explanation of structure, the concepts of habitus and discursive tradition come into view. This is because the three concepts overlap at the center of my concern. I have already remarked that in my usage I conceive habitus as a largely synchronic category of analysis, which perhaps explains in part why it was subjected – I think unfairly – to the critique of stasis. I believe that inasmuch as the answer to this critique remedies the charge against the Bourdieusian concept of habitus, it renders the theory of discursive tradition ever more robust. The latter, on the other hand (and as I explain in chapter 10), proved itself remarkably successful as a diachronic category of analysis, although it does not account for the range of social practices that habitus brings under its purview. Structure thus locates itself right in the heart, in the center, of the intersection between habitus and discursive tradition, combining the central components of each as the matrix of constitutional analysis.


Finally, a word about differentiating structures from events. Orientalist history, as well as its modern Islamic replica, has been preoccupied with events as opposed to structure, or at best with “political thought” as a collection of ideas about politics, government, and “state,”85 a term that is not only acutely anachronistic, but its use indicates an utter lack of understanding of what modern states are, and how they function and govern. Almost never has this study of “political thought” been articulated as a statement about constitutional divisions and allocation of powers, or at least as a step toward the study of structures. There has thus been a high level of methodological confusion about the analytical function of event, “thought,” and structure. No analysis of an event (meaning, in essence, the actions of a sultan regarding a particular matter, or even the actions of a sultan throughout his reign) can teach us about how Muslims conceived the constitution of their government, for the elements that make up the structure cannot be systematically gleaned from, or reflected in, that sultan’s deeds or policies or modes of governance throughout his reign. The same can be said of “thought,” conceived by Orientalist scholarship as an assortment of segregated ideas about politics and rule (elections, loss of caliphal power, sectarian “ideological” fragmentation, ethnic hierarchy in politics, minorities, etc.). At best, the constitutional structure may be implied, but getting to understand the implications of the event would require the test of consistency, which circularly presupposes knowledge of what the structure is.


Structure, within itself, is a systemic network, which is to say that it embodies systemic relational connections between the parts making it up, this set of relations being itself a central feature of the structure’s constitution. Events in themselves – or units of “thought” – are never intelligible for a reading of structure because they lack not only proper contextual placement in the structure but also because they are always partial, often lacking the necessary elements that tie the parts of the structure altogether. Being so partial and structurally incomplete, they are unequipped to manifest the structure’s features, unless, that is, the structure is deduced from some other source or sources. As Koselleck has argued,




the temporal constants of … structures transcend the chronologically ascertainable space of experience available to the specific subjects involved in an event. While events are caused or suffered by specific subjects, structures as such are supra-individual and intersubjective. They cannot be reduced to individual persons and seldom to exactly determinable groups. Methodologically, therefore, they demand functional determinants. Structures do not in this way become entities outside of time, but rather gain a processual character, which can then enter into everyday experience.86





III


Teleology. In The Impossible State: Islam, Politics, and Modernity’s Moral Predicament, published in 2013, I argued that under modern conditions it is impossible for Muslims to establish an Islamic state, primarily due to the fact that any recognizably Islamic form of governance – that is consistent with the general tenor of Islamic values as have been known in practice for the twelve centuries before colonialism – would contradict the very premises on which the modern state, the only political form we know, is based. My argument was and continues to be that a “recognizably Islamic form of governance” has particular and distinctive foundations, modalities, structure, and teleology. If Islam can be anything, then it is nothing, standing without identity and without a particular character.


True, in its long and extensive history, Islam exhibited multiplicity and astounding diversity, as evidenced in the rich experiences of the juristic schools, differences in and between them, the multifarious Ṣūfī orders and discursive teachings and forms of praxis, a wide range of economic and social institutions, an endless array of local forms of knowledge, a colossal assembly of intellectual disciplines and genres, and much else of nearly countless variety and pluralistic constitution. Yet, in all these multiple phenomena, Islam exhibits a coherent overarching structure that is made possible by an appeal to specific and identifiable high order principles (expressed in what we might call cosmology, metaphysics, law, and theology). And it is precisely these principles, governing Islam’s astounding variety, that constituted the source for the multiple interpretations which gave rise to Islam’s countless forms of life and living. While these principles are akin to those of other complex “religions” and “civilizational” constellations, they stand, like most of these, apart from the fundamental and foundational bases of liberalism and the modern state.


As I have shown in the abovementioned work and others,87 and as I discuss in this book, the Islamic legal and political conception of the human itself stands at odds with the modern liberal conception. Put differently, Islam constitutes the self – that which defines what kind of human subject one is – in ways qualitatively different from the materialist, instrumentalist, social, and political liberal subject. In fact, as I argue throughout and as I sum the matter up in the concluding chapter, the very concept of Islamic reason and rationality is at odds with its secular counterpart. The study of rationality and reason is not just a matter of indulging philosophy and elaborations of abstract ideas. It rather has an immediate bearing on concrete political ideas, political practice, and constitutional formation, among many other fields of human activity.


In chapter 3 of The Impossible State, I specifically argued that while the constitutional structure of Islam and that of the modern liberal state may appear similar, they in fact are not. This is partly so because the modern liberal state suffers from a host of constitutional problems that are unique to it.88 More broadly, I argued that the Islamic form of rule of law is more robust than its liberal counterpart, having been grounded in solid and constant cosmological, theological, and socio-cultural foundations. And as chapter 12 of this book details, these foundations’ telos was the well-being of the human who is an end unto itself and who is not instrumentalized as a useful object of the state, to be perpetually made and remade.


The Impossible State has generated considerable controversy and debate, about more than one of its main arguments. The constitutional argument received the main criticism of depicting the Islamic constitutional system from an idealistic perspective, not attending to “facts” and considerations which might reduce the positive image I was alleged to have accorded to it. This book, among other things, addresses this criticism. It is the result of a deep exploration of the subject, involving much philological work (as described and defined above) that was mostly done after The Impossible State was published. It constitutes both a distension and an expansion of the thesis I have advanced in that regrettably short work.


The criticism directed at the constitutional arguments of The Impossible State came from various quarters, both Western and Muslim. What is remarkable about this critical attitude, once deciphered and analyzed, is that it shares a single common denominator, namely, an Orientalist-liberal substrate. This substrate, I must emphasize, also underlies the Islamists’ criticisms. For it is true, I think, that with the passage of time, contemporary Muslim subjectivity is becoming increasingly liberal, this meaning not only a particular way of living economically, socially, psychologically, and politically, but a way of writing and reading history as well. As I have argued in the preceding parts of this Introduction, Islamic history as a modern form of historiographical narrative is almost wholly the creation of the Western academy. The narrative has been hegemonic, if for no other reason than the fact that the Islamic form of ta’rīkh, a discipline of moral import, had no chance whatever in winning the competition against the dominant, if not domineering, “scientific” and “source-critical” methodology of the secular European university. The hegemonic judgment of modern history and historiography could never accord ta’rīkh, its ethical premises and their application, a hearing in their courts. The military, political, and economic/financial onslaught of nineteenth-century European colonialism had already demolished the foundations of the Muslim institutions’ capabilities of resistance to the intellectual and academic domination of Orientalism.89


To write the constitutional history of Islam from a truly postmodern perspective90 (as intimated in my linguistic- and philological-philosophical approach to what I have called above perpendicular remoteness) amounts to engaging in a project of archeological excavation of significant proportions. An archeologist must first remove the sediments and accumulations of debris, soil, and rock, before reaching the historical artifacts, which themselves represent semiotic signs that tell of the ways certain human groups lived. In our case, the debris, with all of its grime, is the Orientalist narrative that covers and masks the artifacts and their true semiotics. Yet, this is only half the problem. Now that the earth has been dug and debris cleared, the artifacts must be removed and perforce reclassified and re-catalogued, so that they can be re-placed to where they originally belonged, so that we can reevaluate their semiotics, their connections and re-establish the relationships between and among them. The order in which any group of signifiers are placed and classified considerably affects their signification, and thus the way their history is narrated. An integral part of Orientalist misrepresentation is the canny ability to keep much of the artifacts (“facts”) in view, making conclusions deriving from their study seem “scientific” and logically compelling, yet the signification that results from their particular ordering and organization in relation to each other has proven itself to be not only skewed but also pernicious.91 Orientalism is masterful in the art of reorganizing and reordering facts and data.


Orientalism also systematically engaged in what I have elsewhere called “topical selection,”92 emphasizing and deemphasizing at will the significance of the “facts” on the ground. In reading so-called Islamic “political thought,” Orientalism attributed to these individual “facts” a host of meanings that accorded with its own Eurocentric hierarchy of values, thereby emphasizing, and in the process detracting from, their original significance and relevance. In almost all cases, Islamic “political thought,” distinct in its perpendicular remoteness, was consistently and persistently measured against modernist schemata of so-called democracy, so-called freedom, and so-called popular representation, with their concomitant institutional forms of so-called democratic, electoral change of government. This involved a double fallacy.


First, as already intimated, the Orientalist reading entirely ignores the internal logic of the Muslim political discursive tradition, the negligence being mostly the function of poor scholarship and/or rash and sovereign judgment (not that the three factors are always distinct). This latter, sovereignty, is merely another way of indicating the generalized lack of what I have called above empathetic epistemology.


Second, in this book, I read Islamic constitutional history from a perspective usually unfamiliar to constitutional scholars. Modern constitutional scholarship is preeminently preoccupied with the study of juridico-political institutions and values of political culture. There is of course no surprise here, since this approach is consistent with the rational bureaucratic order that “Weberian” modernity has perfected so well. In this scholarship, and this lies at the heart of the second fallacy, the constitution of the subject, the bearer of a particular subjectivity, is at best relegated to insignificance, and at worst, to nullity. The key terms of modern constitutional discourse are “parliaments,” “elections,” “suffrage,” “rights,” “branches of power” (“legislative,” “judicial,” “executive”), “checks and balances,” “judicial review,” “judicial activism,” “constitutional amendment,” “originalism,” and the like.93 Note that none of these institutional and conceptual categories is preoccupied with the subjectivities or the ethical formation of the human beings without whom the very constitutional system would be impossible to conceive. While subjectivity in constitutional interpretation is duly recognized by this scholarship as the product of various ethical positions, the subject as the bearer of ethical subjectivity is never deemed crucial for the study (or, for that matter, operation) of constitutional structures. Nor indeed for the citizen’s political life. The idea of the individual self as a repository of techniques of ethical formation is almost entirely absent, predictably consistent with the paradigmatic and hegemonic Weberian formal rationality.


This book, propelled by the ethical imperatives of Muslim subject matter, dwells at length on the structure of subjectivity as an integral part of constructing the unwritten history of Islamic constitutional structures. The approach also indirectly unmasks theories of human nature that undergird the Islamic conception of constitutional actors, thereby exposing the difference between these theories and those undergirding their modern constitutional counterparts.94


Yet another difference in approach to writing Islamic constitutional history is the special attention paid to the fundamental theories and doctrines that envelop the constitutional worldview in Islam. In modern constitutional scholarship, because our conceptions of politics and the political have been structured by secularism and nationalist ideologies, considerations external to the state, the nation, or, for that matter, science, are not in order. But this is not the case in the Islamic constitutional tradition. Because Islam viewed the world as a unity, created from beginning to end by a single Omnipotent and Omniscient Designer, constitutional structures are consequently conceived as locating themselves comfortably within the Whole. In this worldview, there are no two elements in the universe that can exist without a relationship, however indirect. Every existent is always assumed to be connected to another by at least one relationship, one thread; namely, that they are both created, perhaps the most significant fact about their existence.


Yet, it must be stressed that this is not merely an abstract theoretical, theological, or doctrinal conception. These theologies, cosmologies, and metaphysical doctrines are pregnant with practical implications and outright political effects. Which is to say that they do not only entail political effects that determine constitutional structures, but also fashion and maintain the constitutional habitus, and therefore law and living. Perhaps the most central of these tenets is the idea that God is the Owner of the world (Mālik), since He created it. This notion of ownership might appear to the secularist mind merely as a theological reverie, but in Islam it acquires monumental constitutional power and practical effect.95 In fact, in this political tradition, God’s ownership of the world stood as the most central and foundational concept, for it determined the outer limits and much of the inner content of Islamic political and constitutional structures. As significant, it encased and permeated the operational habitus of these structures. In sum, the Islamicist constitutional historian must reckon with a discursive space much wider than is necessary for his or her colleague who studies modern constitutions.


Finally, in the nature of things, this study has produced another unintended effect. Modern scholarship on so-called Islamic law has long been preoccupied with this law’s capacity for change. Until the late 1970s, Orientalism propounded the historical doctrine that by the fourth/tenth century or a little thereafter, the Sharīʾa began to suffer from stagnation, where a condition of “ossification” had set in. This phenomenon was captured by the emblematic expression “the closure of the gate of ijtihād.”96 It is not difficult nowadays to understand the reasons for the Orientalist invention of this colonialist narrative. As of the 1980s, however, revisionist scholarship has questioned this narrative and effectively overhauled it in its entirety.97 This book may be added to the existing literature. As we will see throughout the second half of this book, Muslim jurists of the Mamlūk and Ottoman eras implemented juristic and constitutional changes that testify to the adaptability of both the Sharīʾa and the political constitutional structure.


If Islamic constitutional history is to be divided into eras and epochs that manifest evolution and change, then this book offers a narrative that assumes four periods:98 (1) the formative, extending with constant mutation from the beginning until the second half of the fourth/tenth century. This is when siyāsa begins, as an autonomous sphere of political management, but ends, by the end of said century, contained within the Sharʾī grid. In other words, due to the full formation of the Sharīʾa by then,99 siyāsa comes under the latter’s regulative sway, but continues to enjoy a wide array of discretionary powers within its own, now delimited, domain; (2) the next three and a half to four centuries, which generally preserve this arrangement; (3) the emergence of siyāsa sharʾiyya beginning with the decline of Mamlūk rule, a phenomenon that led to a marked change in the legal, political, and constitutional arrangements. This period, like all others, can be further subdivided, but its mark remains the subsumption of siyāsa under Sharīʾa more than ever before; and (4) the collapse of the system under the weight of colonialism and the rise, as of 1800, of a new, increasingly secularized, system of rule (see Conclusion).


Before outlining the arguments of the book, I must note two exclusions from its purview. First, there is a notable absence of discussion of the Greek political-philosophical legacy that had seeped into the Islamic soil between the second/eighth century and middle of the fourth/tenth. The exclusion should in no way suggest that this genre, especially the work of Fārābī (d. 340/951) and his like, is unimportant.100 The exclusion is rather motivated by the fact that this is a book about constitutional structures, modalities of governance, and the juridico-political life of Islam in the post formative and middle periods and until the colonialist incursions into the Muslim world during the nineteenth century. It is not a book on philosophy, the Virtuous City,101 or intellectual history; nor, as I already stated, is it a book on just “Islamic political thought,” as many scholars have made this subject their concern. Our interest rather lies in the actualities of constitutional organization, divisions of powers, and the boundaries between and among them. The Greek-inspired tradition is largely irrelevant to these concerns.102 There is thus a fundamental difference between political thought, political philosophy, or intellectual history, on the one hand, and constitutional history, on the other.


Second, this book leaves out a long and complex constitutional history of Islam in South Asia, which in some important respects differed from that which dominated in the so-called central lands of Islam (which here I designate as West Asia). Again, this deliberate omission does not reflect a lack of appreciation for the importance of that history. In fact, it is of such weighty significance that it deserves to be studied on its own, for it is my considered opinion that it raises its own set of problems that require a separate treatment, one that my energies do not permit me to undertake in a single work. Nor is it, at any rate, advisable for me to do so, since that region and its history require linguistic and other historical skills that I do not possess. But I am also of the belief that that history cannot be written before we have arrived at an adequate understanding of the constitutional structures of historical Islamic West Asia, which preceded it in point of time and in effect laid down its foundations. Our Māwardī and his like were relevant not only to the much later Mamlūks, Ottomans, and other West Asian empires but continued to resonate in the political and constitutional discourses of Islamic South Asia.103


IV


Contents and Layout. There are at least two ways to describe the contents, arguments, and layout of this book. One is the traditional narration of consecutive chapters, which will follow shortly. The other way is to offer a description of the book that proceeds from stating its core concerns and arguments, thereafter moving into larger circles that prop and scaffold the priorities of the core. Think of this core as an argument that sits at the center of a circle and that extends itself in multifarious ways over other expanding circles. Accordingly, the core concern of this book, as intimated earlier, revolves around delineating the boundaries between and among the various organs that, in their totality, constituted the governing body in the Islamic polities of West Asia.


The basic argument that will unfold in the course of this book aims to show that the separation of powers, especially between the legislative and executive, was a radical separation, which here means that it was qur’ānically, and thus genealogically, constituted as an integral part of the architecture and original design of Islam; that it was not, as the modern system is, the result of a colossal attempt to resolve the problem of oppressive, absolutist monarchical rule; that the Sharīʾa, since its full formation in the fourth/tenth century, represented the dominating law of the land and thus imposed a system of rule of law until the beginning of the nineteenth century; and that, as a consequence of all of the above, Islam and its polities were never exposed to anything like the Paradox of Sovereignty. Yet this basic argument sits under layers of other developments that will also unfold as the book progresses in its narrative.


Since everything we know about constitutionalism and separation of powers is of a distinctly modern conceptual and cognitive stock, the originary research question I have adopted was thus laden with the consciousness that if there happened to be a certain separation of powers in Islam, the genealogies of these “branches” of power – located in another continent, culture, and millennium – would have had very little to do with their modern counterparts. This much is common sense. Thus, the ambition of this core argument was to construct a basic map of (1) the various organs that constituted parts of a whole that governed Islamic polity; and (2) excavating the genealogies of these organs with a view to shedding light on their dispositions, modalities of operation, and their relationships to each other as constitutional powers. The end result of the core argument is that what amounted to the legislative and executive powers in West Asian Islamic polities were so radically separate that they never threatened each other, either existentially or by overreach. The modern constitutional problems existing between these two powers was unknown to Islam. However, the constitutional grind lay in between, in the arena of judicial enforcement.


The second, larger circle added to this basic mapping of constitutional divisions is the question of diachronic accretions: Did this map of the fundamentals of constitutional power change over time and, if it did, how and why? This explains my forays into Mamlūk and Ottoman political management, two dynasties that dominated the political and cultural scene of West Asia and Egypt for well over seven centuries. Considering that the core circle takes for its field of play the late Būyid and Saljūq dynasties, the two circles together can thus be said to cover about a millennium’s worth of constitutional mapping.


The third and largest circle superadds a methodological and theoretical web that holds the two inner circles in place, and together. The reader will discover that this work is not a straightforward history of a constitutional system, but rather a narrative laced with a theoretical thrust and a multifaceted critique. As this Introduction has shown, I do not take any assumption or form of modern historiographic knowledge for granted, and this for at least two reasons: First, as I have already advocated in many books and dozens of articles, we can no longer use, much less build on Orientalist narratives. It is a fundamental assumption of my scholarship – as I think it should be for all rising scholars in the field – that the Orientalist narrative as a form of knowledge is structurally104 distortive and false, even outright pernicious, until proven otherwise. Being the handmaiden of colonialism and a derivative of modern knowledge, Orientalism is as responsible for the deteriorating state of our world as any other cognate force in modernity.105 Yet, this is not a dogmatic attitude that is politically motivated (in the way Edward Said, for instance, navigated his critical project in Orientalism). Rather, the attitude derives from deeply epistemic considerations that implicate Orientalism as a form of knowledge in a larger destructive project driven by a particular cogito.106 Thus, with the rejection of the only historiographical narrative we know, we are left – happily I would say – with an empty space to be filled by new and hopefully indigenous narratives.


The second reason lies in the way I probe my sources. I do not assume that I understand words and even common terms unless they have been subjected to lexical and technical excavations, accompanied and supported by inquiries into the internal logic that gives them their premodern meaning. This latter is not used metaphorically. The only real meaning that words and terms have is that given them by their original users, those who effectively either coined these terms or used them organically in their discourse. And it is our ethical responsibility and moral mission to identify with the subjectivities authoring the texts we read with the view of accessing to the utmost extent possible their internal logic and the way they saw the world. But then I have said enough of this problem of translatability in what is already a very long Introduction.


Now, the second way of telling what this book offers is to say that it consists of three parts, each dedicated to exploring certain aspects of chronologically contextualized constitutional life in the Islamic lands of West Asia. To prepare for such an account, and to give it the meaning that Muslims thought belonged to it, Part I begins with an exposition of the philosophical foundations of Islamic governance, essentially answering the questions: Why does government and politics and rule in the first place? What are their functions and raison d’être? How is the Community as a political body sociologically formed? On what grounds? What kind of rationality must undergird these grounds? How does this rationality lead to a particular form of knowledge, one that decides what agencies govern and how? This inquiry naturally discloses parallels with what we know in modernity as the theory of social contract; yet more significantly, the import of this discussion obliquely goes into the Islamic theory of human nature. In the second section of this chapter, I offer an account of Māwardī’s concepts of reason and knowledge to highlight the stark fact that the Muslim conception of rationality and the knowledge that this rationality generates are distinctly different from their modern counterparts. This account is essential for making better sense of how the Muslim (not just Islamic) raison politique worked, how it was embedded in a cosmology and ethical epistemology (also the concern of chapter 4), and how, by implication, a constitutionalized system of governance could thrive in the total absence of raison d’état.


Chapter 2 continues the exploration of an ethically-based political and constitutional conception by focusing on the functional boundaries of the caliphate, sultanate, and their wellspring, the prophethood. Read with a constitutional eye, so-called “religious” works of various stripes come across as wholly congruous in defining the Prophetic province as a bundle of functions intended to protect the logically pre-established normative structures. Here, as in various junctures in the book, I enlist the theories of habitus and discursive tradition with a view to bringing out what has been called the worldliness of the texts I am expounding.


I argue that the texts I am reading do much more considerable analytical work than being an expression of high-floating ideas (“political thought”) and idealized “religious moralism.” Implicit in this chapter (as in chapters 1, 4 and 12) is an attempt to bring the field into the recognition that it has missed the cultural turn altogether, and that the study of subjectivation must take front seat. With this in mind, the chapter further outlines the conception of politics in the Islamic tradition in an attempt to underscore two inextricably interrelated points. The first goes to the problem of (un)translatability we began exploring earlier in the Introduction, since one of the most complex linguistic, epistemic, and ontological problems of translatability lies in the very word “politics.” In this chapter, I prepare the grounds for a more complex inquiry to be undertaken in chapter 12, where I wind up the discussion by arguing – and this is the second point – that the modern meaning of politics drastically differs from its premodern denotations, especially in Islam (but also in Greece and, I suspect, Sassanid Iran, among others). The import of this finding is this: that we cannot evaluate premodern conceptions of politics and constitutional effect with the same tools we use to assess the modern forms of politics – forms that bred unprecedented conceptions of sovereignty, raison d’état, and the Schmittian political. If the carpenter’s saw knows only wood, then cutting diamond calls for another tool.


With this background in mind, chapter 3 begins to delineate the architecture of Islamic constitutionalism by framing the boundaries of the executive, the constellation of agencies that carried out the rules and enforced the law. The reason for beginning with this constellation is the confusion that reigns in modern scholarship about the nature of powers enshrined in the office of the caliphate/imamate. The argument of this chapter will be that other than the spiritual and religiously symbolic significance of the caliphate – which are irrelevant to constitutional determination – the caliphate was a strictly executive function whose powers, as executive, could be delegated to any agency competent to carry out this function. It is also the argument of this chapter, as of the book at large, that the caliphate – being an extension of the Prophetic functions minus the reception of revelation – is the vessel through which executive powers flowed. The powers and their agents may come and go, but the vessel as an enveloping tissue, if you will, was the guarantee that these powers are corralled into what it means to have Islamic/Muslim governance. Otherwise, the executive would look, and be, like any Byzantine, Sassanid, or other “profane” mode of government.


Chapter 4 takes us back to the Qur’ānic revelation in order to probe into the genealogy of the matrix that produced the substantive law of Islam, the law by which executive powers – operating from within the enveloping tissue of the vessel – were bound. This chapter argues that the genesis of the legislative power (that which discovers the law)107 is parallel to the Prophethood and does not stem from it, making the very sources and roots of the executive and the legislative in Islam genealogically separate – that is separate from the roots. This monumental fact, stamping the title of this work, marks the decisive and categorical difference from liberal, and in fact all modern constitutional systems. Whereas the perennial historical struggle of emerging Western polities has been to segregate the legislative from the domineering and authoritarian executive, in Islam this segregation was already predetermined at the time of Qur’ānic revelation.


The interplay between the Sharʾī legislative power and the caliphal-sultanic executive produced the common project of the judiciary, the concern of chapter 5. Common because the judiciary was a division of labor whereby the legislative Sharʾī culture, with its educational institutions and apprenticeship, prepared the judicial personnel, while the executive enlisted them in an administrative system with a view to adjudicating disputes and running the affairs of the Community. The chapter also focuses on the training that the legislative culture provided to produce a secretarial class who ran the executive’s system of dīwāns. The sultanic executive, rising and vanishing with a regular rhythm, fell, rather automatically, into this all-important and self-standing dīwānic structure.


Now, at variance with the European anxiety about executive overreach, Muslim constitutional scholars insisted on the juridical and political need to have as strong an executive as possible. The problem for Muslims was not too much power residing in the executive but rather too little of it. If tyranny was and remains the impending nightmare of liberal political thinking, in Islam it was the prospect of a weak executive and the threat of civil war.108 The crux of chapter 6, as of the book at large, is precisely to demonstrate this truth. There was no anxiety about a strong executive because everyone knew that everyone knew that no matter how strong an executive is, it will always be bound by the principle of legislative autonomy and supremacy of the Sharīʾa. Violating the Sharīʾa was not only violating the law of the land but also the very will of God. If there was an anxiety about executive power, it was about possible infractions in the exercise of mundane administration of justice, especially in the penal domain of taʾzīr (the chief concern of Part II).


It might be worthwhile at this juncture to caution against confusing the infractions and abuses of executive officials with the ontological modalities of a constitutional structure. We can take it for granted that executive violations of the law occurred, and, indeed, at multiple junctures and contexts in Islamic history. I have no illusions about humans’ capacity to engage in wrongdoing and even cruelty. Nor are such transgressions the exclusive property of Muslims. All governments past and present engaged in one sort of abuse or another, at times brutishly. In fact, it is my argument – elaborated on epistemological grounds in my Restating Orientalism – that modern states are by definition able to inflict both legitimate and illegitimate violence on a scale and intensity unseen before modernity, and not only because of the efficient modern technology available to them.


But these interrogations into executive wrongdoing are to be distinguished from questions of constitutional modalities. To take a prominent example, no one can doubt the enduring constitutional edifice of the United States, yet abuses of the US executive abound.109 However, this is not an argument against the goals of having such constitutional edifices as elaborated in Islam and the USA. In these systems, as in all similar others, executive abuses and violations can be measured and evaluated according to a benchmark, and some political, legal, or cultural calculus of a remedy tends to be effected. Abuses on their own do not entail the absence of an operative constitutional structure, nor does the existence of constitutional structures entail, or for that matter, guarantee the absence of violations.


Throughout the book, but especially in chapters 3, 6, 7, and 12, we have kept an eye on the prominent idea of a coveted strong executive, especially in light of the Islamic discourse to the effect that “an unjust ruler is preferable to a day of civil war.” This kind of maxim was and remains a favorite in Orientalist writings, if only to show how the jurists, at least, justified tyranny. But this interpretation, exhibiting European anxiety more than a good scholarly judgement, could not have been farther from the truth. As we will see across these chapters, the limited nature of Islamic executive oversight, in terms of penetration of the social order and biopower, could in no way have had the ill-effects that have effectively accrued in the modern state, or even in the Age of Absolutism, and so Muslim scholars were understandably less worried about a wing-clipped tyranny than about civil war.


Part II of the book moves to the intervening period, between the decline of the ʾAbbāsid House in the fifth/eleventh century and the rise of the Ottomans toward the end of the ninth/fifteenth, increasing the focus of the last (eleventh) chapter of Part II on the middle Ottoman Empire, that is, the eleventh/seventeenth and twelfth/eighteenth centuries. Opening Part II, chapter 7 aims to delineate the limits and boundaries of constitutional powers in a Mamlūk-era treatise, authored by the leading Shāfiʾī jurist Ibn Jamāʾa. The argument of this chapter is that this work is an “update” of the aḥkām al-sulṭāniyya genre we have discussed in Part I, an update that reflected the particular conditions of Islamic governance under the Mamlūk dawla (this latter term being understood exclusively as an executive power). The processes involved here were recognizably juristic and find parallels in modes of generational change in the law.110


Taking into consideration the realities of Mamlūk rule, Ibn Jamāʾa’s work accounted for the exceptional pressures that this dynasty faced, from both outside and inside its borders. Yet Ibn Jamāʾa’s update must be seen as a reaffirmation of the constitutional configuration that had become deeply rooted in Islamic West Asia by his time, a configuration that reflected the tenacity of the political tradition that had reached a level of maturity at least a century before his predecessor and constitutional articulator, Māwardī, was writing. By all indications, including Qalqashandī’s massive archival testimonials of administrative-executive practice on the ground, we can speak of Ibn Jamāʾa’s work as a fairly accurate constitutional mapping of Islamic West Asia around the 700s/1300s.


In chapters 8 and 9, I trace the developments, modifications, and adjustments that occurred within the established constitutional divisions and boundaries as outlined by both Māwardī and Ibn Jamāʾa, among others, with the hope of showing that while these divisions and boundaries were solidly maintained within what I call an Islamic constitutional ecology, change, and pliable adjustments effectively occurred within the next four or five centuries. It so emerges that the focal point of the constitutional grind and anxiety revolved around criminal law, for it was here where the Sharīʾa embarked on a bid to define, more sharply than ever, the prerogatives and boundaries of the executive in the criminal domain. Furthermore, these chapters tell the story of the rise of a new sub-genre, one that is unprecedented in Islamic legal and political-constitutional history. The genre originally arises from within the contours of adab al-qāḍī (rules and procedures of the law court) discourse, only to transcend it by creating a new generation of works that not only rein in executive siyāsa within the imperatives of law’s empire but also deploy the judiciary as an adjudicator and enforcer virtually equal to those men of the sword who had for centuries commanded siyāsa for themselves.111 If the ruler and his men can adjudicate in the law through maẓālim (extra-judicial tribunals) and siyāsa, then the jurists and their deployed qāḍīs (Sharīʾa judges) can decide the course of siyāsa through the paradigmatic law. And if it is true that siyāsa is an integral part of the Sharīʾa, as standard doctrine suggests, then the men of the Sharīʾa can dispense siyāsa as well.


In sum, then, chapters 7-9 cover the main constitutional doctrines of the Shāfiʾīs, Ḥanbalīs, and Mālikīs. Chapter 10 in part attends to the Ḥanafī doctrine as it evolved from the ninth/fifteenth century down to the Ottoman eighteenth century. The focus on criminal law throughout is necessitated by the nature of the constitutional questions that posed themselves in the course of our inquiry. We will see that the discourses emanating from these schools were not neatly divided and segregated from each other along madhhab lines, as the study of fiqh doctrine usually involves. The rich madhhabic intertextuality with regard to constitutional questions therefore means that the schools fed on each other and were heavily involved, often as a collectivity, in the articulation of the constitutional domain in its various stages of development. This study shows that when it came to governance and constitutional boundaries and overreach, all schools were proactive and heavily involved. The schools’ equidistance from the common cause of governance stood parallel to their equidistance from uṣūl al-fiqh, the foundational legal theory and hermeneutical methodology that not only sustained the operational logic of the jurisprudence but also defined Sunni constitutional structures as a byproduct of the law (as opposed to the Shīʾī model of infallible imamic rule [see ch. 4, sec. II]).


In chapter 10, I trace the rise of a Ḥanafī-Ottoman constitutional accommodation that reflected a change that started in effect with the Mamlūk-era Ḥanbalīs and Mālikīs of the eighth/fourteenth and ninth/fifteenth centuries, and that reached a zenith with the Ottoman-Ḥanafī political writings in the tenth/sixteenth century and beyond. It was on the basis of this accommodation that the Ottoman dynasty constructed its characteristic system of government. In this chapter, I also revert to the last century of Mamlūk rule in Egypt and Syria – the forerunner of the Ottomans in these domains – in order to set straight a major misconception in the field, namely, that this period can be taken to be representative of larger Mamlūk rule or even beyond. Rather, my argument is that the events making up that century of constitutional upheaval were transient and that they constitute an exception in the constitutional practices of West Asia. This correction amounts to a significant methodological intervention that should be taken into consideration when drawing on the later Mamlūk period when combing for “constitutional pieces of evidence” or even when writing legal history. This chapter suggests that it would be a theoretical and methodological mistake to view Islamic constitutional history in linear terms; instead, this book’s narrative suggests that a cyclical conception that permits mutations and variations around an unwavering set of fundamental principles (that is, supremacy of the law) is a more accurate approach to this emerging field.


Chapter 11 continues chapter 10’s investigation into the question of Ottoman constitutional arrangements, now paying special attention to the modern historians’ claims for what has become known in the field as “Ottoman exceptionalism.” The chapter aims to critically assess certain writings in the most advanced scholarship bearing on the constitutional issues we have pursued, if only to show that this scholarship’s conclusions on the constitution of Islamic governance are not tenable. These writings are confronted head-on first by means of streamlining their concerns in constitutional terms and then by subjecting them to critique. The immediate argument of this chapter is that the Ottomans preserved the rule of law as well as any other dynasty had done, and that their qānūnic intervention – effectively, sultanic administrative regulations – was largely deployed to serve this end. When all is said and done, the Ottomans and their qānūnic intervention remained within the constitutional boundaries that Māwardī had drawn half a millennium earlier.


A necessary further implication of this chapter is that legal change does not have a relationship of logical entailment or concurrence with constitutional structures, that not every legal change amounts to a constitutional change, and that modern scholarship has on the whole confused the two (as it has confused, among other things, regal paraphernalia with actual constitutional practices and functional constitutional divisions).112 The chapter will further argue, in preparation for chapter 12, that even constitutional structures have no necessary relationship with the quality of the law. Which is to say that when we study the law it is not necessarily the same thing as when we study constitutional arrangements, although elements of one field may be organically connected with elements in the other. Within this distinction, the present book locates its interests squarely in the constitutional domain. Finally, and in connection with the narrative of “Ottoman exceptionalism,” chapter 10, and indirectly chapter 11, attempt to show that the Ottoman conception of constitutional organization was continuous with its Mamlūk counterpart, an argument that weighs heavily against the theories of Mongol dynastic (i.e., executive) overreach.


Constituting on its own Part III of the book, chapter 12 delves into the questions of sovereignty and biopower, attempting to transcend the conventional limitations in the study of constitutionalism, and the more limited and narrow questions that have traditionally inhabited the field. Neither a full account of the rule of law nor a robust narrative of the separation of power, nor even both together, can afford a proper, sufficient understanding of governance or of the quality of it – the quality of governance being the essence and raison d’être of erecting constitutional structures in the first place.113 We know all too well that rule of law can easily become not only rule by law but also a regime of genocide or Apartheid, or, in certain cases, both. This basic truism has escaped the recognition of Orientalist scholarship, which continues to pick at the rudiments of Islamic constitutional and political phenomena, without asking the analytical questions that matter most. The defining parameters of this scholarship involve the question of whether or not sultanic administrative law complemented, revised, or superseded Sharīʾa’s law. There has so far been no interrogation of the quality of this supposed intervention, of its sources, intentions, social effects, or distinctive modus vivendi. This quality is all the more important given the dominance of the Sharīʾa as the supreme law of the land.


At the heart of constitutional structures and rule of law stands the ultimate question of sovereignty. For this is the highest category of thought and action which determines the form and content, the quality and quantity, the meaning and even teleology of what it means to have, or to speak of, a constitutional structure in a polity, of a law that rules. Sovereignty is the foundation and vision that bestows on the modalities of rule and governance their existential meaning and their quality of life. Chapter 12 therefore delves into these themes, and interrogates, inter alia, the Islamic system in terms of the Foucauldian theory of biopower in order to widen the scope of constitutional inquiry. The chapter is also as much heuristic and methodological, since it aims to show the extent to which the investigation of Islamic constitutional forms in modern scholarship are shackled by cultural biases and liberal political anxieties. Yet, the substantive thrust of the chapter must not be underestimated. It compares the liberal and Islamic constitutional orders with a view to assessing their weaknesses and strengths, each on its own terms. Woven into but implicit in this discussion is a rejection of one of the fundamental premises of modern scholarship on Islamic governance, namely, what I have called the theology of progress.114 The idea that we know better than those who preceded us how to do things, including how to govern ourselves, is assuredly not taken for granted.


Before concluding, a word about the best way to read this book, a word by now familiar to my readers. It is clear from the foregoing that this book is an expansion and deepening of one of the most central themes that my last four books115 dealt with, but did not offer the kind of extensive constitutional argument necessary to put to rest the ideological and highly flawed scholarship that has dominated the field for over a century. And it is in the nature of ongoing projects to be self-referential, in the specific sense that different parts of the larger argument must often be connected together and be made to support each other for the whole to make sense. The present book demands knowledge of a rich background expounded in these earlier books, especially Sharīʾa (2009), The Impossible State (2013), and Restating Orientalism (2018). For example, of particular importance is the explicatory device of Muslim/Islamic habitus that inhabits the present work from start to finish. However much I tried to articulate the nature of this habitus, it remains the case that much more can be said of it, despite the length of the present volume.


Finally, the reader will note that this book is laden with theoretical discussions, without which no critical history can be written. I have opted to offer a general theoretical account in this Introduction, followed, throughout the book, by more specific accounts that are relevant to the particular discussions raised in the various chapters. Lumping all theoretical discussions in one chapter, one discrete place, would sever the analytical and critical connections between textual analysis and the immediacy of these theoretical considerations. The reader who opts to peruse the various chapters without a particular order should be aware that the chapters are theoretically – and substantively116 – interdependent. The best reading therefore is one that follows the sequential order of the book.





_______________


1 Some of the most noteworthy writings on constitutional matters (including those on the modern period) are: Sherman Jackson, Islamic Law, an important and competent study that addresses the constitutional writings of the distinguished Mamlūk-era jurist al-Qarāfī; being a study of a specific context – or perhaps of a “constitutional moment” – Jackson makes no claim to mapping out either the general Islamic constitutional structures or their history and evolution. Another general but useful article is Abou El Fadl, “Centrality of Sharīʾah.” See also Quraishi-Landes, “Islamic Constitutionalism,” 553-79, esp. at 564-78; this article is concerned with modern possibilities rather than a study of premodern constitutional history, and much less of constitutional structures. So is Azizah al-Hibri’s “Islamic Constitutionalism and the Concept of Democracy,” where constitutionalism is seen through the prism of the question of Islam’s compatibility with modern forms of democracy. Similarly, Emon’s essay “Shariʾa and the Rule of Law” is essentially preoccupied with modern issues. For aspects of constitutional checks and balances during the peak of the Ottoman Empire, see the useful article of Yilmaz, “Containing Sultanic Authority.” On political thought during the Ayyūbid and Mamlūk periods (with intermittent attention to constitutional issues), see El-Merheb, Political Thought. Frank Vogel’s “Tracing Nuance in Māwardī’s Al-Aḥkām al-Sulṭāniyyah” is to date the best study of Māwardī’s constitutional thought in al-Aḥkām al-Sulṭāniyya, but it hardly goes beyond this ambition. A dated and problematic reading of Māwardī’s al-Aḥkām al-Sulṭāniyya and other political works is Gibb’s “Constitutional Organization,” discussed in due course. For a general survey, see March, “Constitutional Authority.” In addition, see Bibliography for works by Afsaruddin, Anjum, Atçıl, Ayoub, Baldwin, Fadel, Hassan, Rapoport, Siddiqui, Stilt, Tezcan, Yücesoy, and Zaman, among others.


2 Throughout this book, when I speak of things Islamic, I often use the term “religion” to indicate the indigenous meaning of dīn. As this Introduction shows, the reader will approach this translation with extreme caution, since, strictly speaking, what “religion” signifies in Christian Western cultures does not in any unproblematic way correspond to dīn. On the substantive translation problematics of dīn/religion, see Anidjar, “Idea of an Anthropology.”


3 As evidenced in the vast literature on the subject. For example, see Baldwin, Islamic Law; Black, History; Boseworth, “Political and Dynastic History;” Broadbridge, Kingship and Ideology; Burak, Second Formation; Butterworth, “Prudence Versus Legitimacy;” Crone and Hinds, God’s Caliph; Darling, History; El-Merheb, Political Thought; Gibb, “Constitutional Organization;” Ginio, “Administration of Criminal Justice;” Goitein, “Birth-Hour;” Heyd, Studies; Imber, Ebu’s-Suʾud; Irwin, “Privatization of ‘Justice’;” Jennings, “Kadi, Court;” Lambton, “Justice;” Lange, Justice; Nagel, Staat und Glaubensgemeinschaft; Peters, Crime and Punishment; Rapaport, “Royal Justice.” See also sources listed in n. 58, below.


4 See n. 1, above.


5 For the Orientalist narrative structure of “Islamic legal history” as an example, see sec. II, below, and main text in ch. 3, at n. 42.


6 This argument encounters the familiar objection that not all European thinkers thought the same about Islam, and that some even admired certain features of Islamic governance (and opposed colonialism to boot). While true, these “voices,” I have argued elsewhere, are not paradigmatic and in fact constitute the exception to the rule. See Restating Orientalism, 33-41, and n. 28 (p. 282).


7 For an example of a structured historiographic narrative designed as part of a colonialist telos, see Hallaq, “Quest for Origins or Doctrine?” On Orientalism as the handmaiden of colonialism and as integral to the structure of modern knowledge, see Hallaq, Restating Orientalism.


8 In my usage, “modernist” refers to distinctly modern forms of thought, rationality, and modern conceptions of reality, emphasizing the referent as a quality rather than as a temporality or an epoch of time.


9 On performativity and Orientalist discourse, see Hallaq, Restating Orientalism, 61-63.


10 On the history of the concept as internal to Europe’s fantasy and its domestic political anxieties, see Rubiés, “Oriental Despotism.” This article alone convincingly showcases the crucial fact that the emergence of the concept has nothing to do with Europe’s scientific observation of Muslim cultures and their histories, and that it is wholly related to Europe’s fabrication of an ideology that served its political discourses about what was thought as good governance. To similar effects, see also Kaiser, “The Evil Empire?”


11 See n. 60, below. Speaking of yet another absence, Lambton, “Justice,” 92, says: “[P]olitical science did not exist as an independent discipline in Islam; and so far as it existed at all it was a department of theology.” An equally benighted narrative is that of Goitein. Mostly consisting of erroneous generalizations if not outright historical blunder, Goitein’s essay, “Attitudes Toward Government,” offers a story in which the Qur’ān “says nothing” about “political regime,” that is, how Muslims ought to govern themselves (cf. ch. 4, below). Citing the hyper-modern thesis of ʾAlī ʾAbd al-Rāziq, Goitein in effect argues that caliphate itself was not a requirement in Islam and that it is a sort of an imposition on Muslims. Caliphs and sultans were nothing but “autocratic,” ruling an “amorphous mass of Muslims” who “had little opportunity to develop interest in the conduct of the state.” (198, 200).


12 See n. 1, above. The only scholar noting the absence of scholarly interest in the Islamic rule of law (but no mention of separation of powers or constitutional history) is Anver Emon, “Shariʾa and the Rule of Law.” Emon entirely misses the hegemonic Orientalist bias and its involvement in a larger colonialist narrative, and instead explains the neglect of this subject in terms of segregated academic expertise, lack of interdisciplinarity, and, “perhaps more to the point,” the problematics of “bringing together Shariʾa and rule of law” when “each term of art remains highly contested and thereby subject to dispute” (37-38). The first two reasons are obviously unconvincing, since there have been scholars, since Joseph Schacht, Emile Tyan, and many others, who studied law and Sharīʾa and who remained entirely silent on these issues. If the third explanation were true, no more than a handful of concepts would have been studied in academia’s departments.


Furthermore, it would be imprudent to interpret absences and blind spots as individual and autonomous occurrences, taking place as micro-events in different factual contexts. Indeed, in their totality, absences in Orientalist discourse reflect structures of thought that manifest themselves in reality as performative acts, producing colonial effects of devastating consequences. The claim that the Sharīʾa did not formulate a theory of contract (an absence) is not very different from the absence of a constitutional history of Islam (bearing the clear implications of absence of rule of law or of “democracy”), nor, at the end of the day, is it different from the ideological claim that “Palestine is a land without people.” These three absences, located in different fields of inquiry, are in fact structurally connected with each other by a programmatic narrative structure, one that culminates in a single effect: to render Islam and Muslims colonizable.


13 Gibb, “Constitutional Organization,” 3.


14 Gibb, “Constitutional Organization,” 4.


15 Gibb, “Constitutional Organization,” 17. This notion of absolutism populates Gibb’s writings. See Gibb, “Schools of Law,” 57, 59, 61 and passim.


16 The concept is at times claimed to be absent altogether. See ch. 5, n. 73.


17 E.g., Restating Orientalism; Hallaq, “The Quest for Origins;” Hallaq, “On Orientalism, Self-Consciousness and History.”


18 Immensely relevant to this context are the writings of the influential Joseph Schacht, the so-called “Father of Islamic law,” whose characterizations of this law and its relationship to what he called the “state” and governance were consistently negative. Schacht effectively regarded the Sharīʾa as suffering from an incurable incompetence to deal with reality and “practice.” Its “nature is to a great extent determined by its history, and its history is dominated by the contrast between theory and practice.” It is at times “irrational” while at others it displays forms of “magic.” It possesses “an impressive number of legal concepts, both special and generic, but they are generally speaking broad and lacking in positive content” (Schacht, Introduction, 199-205). This implacable negativity pervades through and through, traveling as far as the borders of constitutional discussions (but stopping there). In the very last paragraph of his Introduction, 210-11, and describing the tenth feature that is supposed to constitute “the nature of Islamic law” (the title of the chapter), he says this: Islamic law provides the unique phenomenon of legal science and not the state playing the part of a legislator, of scholarly handbooks having the force of law (to the extent to which Islamic law was applied in practice). This depended on two conditions: that legal science guaranteed its own stability and continuity, and that the place of the state was taken by another authority, high enough to impose itself on both the government and the governed. The first condition was met by the doctrine of consensus which led to a cumulative elimination of differences of opinion… The second condition was met by the fact that Islamic law claimed to be based on divine authority. This claim was reinforced by the progressive reduction of the human element of personal opinion, until only the mechanical method of reasoning by analogy remained, and even the use of this method was put out of reach of the later generations by the doctrine of the ‘closing of the gate of independent reasoning’ (ijtihād). The traditionalism of Islamic law, which is perhaps its most essential feature, is typical of a ‘sacred law’ (italics mine).


Note here how Schacht contextualizes the “unique” phenomenon of the rule of law, a contextualization that manages at the end of the day to drown this phenomenon in a maze of intractable negativities. Like “Islamic law” itself, what would have been a rule of law was simply ink on paper, because whatever the “handbooks” of the law said, this unnamed “rule” remained subject to the question of the “extent to which [it] was applied in practice.” And since the relationship between “theory and practice” remained at best tenuous, then there effectively was no such thing as a rule of law. And in a move of a double-kill, Schacht wants to ensure that this rule had no means of asserting itself as a historical reality. The first of the “two conditions” he stipulated is also drowned by a host of qualifications and diminutions of the importance of consensus as a means of reducing difference of opinion, when “Islamic law” is in fact famously known for its juristic difference which evolved into the formidable science of ikhtilāf (best translated as “the Science of Juristic Difference”); the second condition is drowned by another false “reduction,” this time of “the human element of personal opinion” that devolves into the use of mere analogy. This “reduction” could lead to nothing less than a dead-end, due to the now well-known myth of the “closure of the gate of ijtihad,” which presumably signals the rigidity of the law and its inability to bridge “theory and practice.” Schacht’s commentary here captures the Orientalist structure of thought about the fact of supremacy of the law in Islam, a fact that is transformed into a failure and descension into useless, self-exhausting complexities. On how consensus functioned through the madhhab to ensure the neuralization of the executive power vis-à-vis the legislative, see ch. 4, sec. III; on the misconception that analogy is the only form of legal reasoning in Islam, see Hallaq, “Non-Analogical Arguments in Sunni Juridical Qiyās;” on the myth of the closure of the “gate of ijtihad,” see Hallaq, “Was the Gate of Ijtihad Closed?” as well as Hallaq, “On the Origins of the Controversy about the Existence of Mujtahids.”


19 Hallaq, Restating Orientalism.


20 For intra-European influences of political ideas, see Skinner’s important work, Foundations, vols. 1-2.


21 Nietzsche, “On Truth and Lies in a Nonmoral Sense,” 80–86, at 81, 83-84.


22 Nietzsche, Human, All Too Human, 323.


23 It must be said that while much of the Orientalist and modernist understanding is the function of subliminal, and perhaps the unconscious, operations of the mind, there are also plain modes of ignorance that are precipitated by willful disregard for the weight of certain human values, just because the Orientalist or secular scholar disagrees with them. The religious/secular divide is perhaps the most prominent of them, and some of the staunchest critics of Orientalism have failed precisely on account of being not only entrenched in secularist values and ideology but also – and perhaps as an inevitable result – antipathetic toward traditional religion. The reference here is of course to Edward Said and his Orientalism, but also to the vast bulk of what is called postcolonial studies. Likewise, many Muslim scholars could not see in the ethical thrust of the works we study anything but “moralism,” an unwarranted cynical dismissal that is analytically problematic. My linguistic-ontological discussion in this Introduction is not concerned with such crude scholarly attitudes, for I take them to be obvious even to the layperson. For a critique of Said on these accounts, see my Restating Orientalism and relevant sources cited therein. For a view of Islamic political ethics as moralism, see Yilmaz, Caliphate Redefined, 160, but also passim.


24 Hallaq, Restating Orientalism, 229-67; Hallaq, Reforming Modernity, 257-72, to be read together.


25 I take it for granted that the concepts of sovereignty and politics are both correlatives of, and overlapping with, central questions of constitutionalism. It matters much what type of sovereignty dominates a constitutional or a political system, since in a modern state system, for instance, the state’s sovereignty decides the very quality of the relationship between the legislative and executive branches, not to mention the quality of biopower that forms the subjectivity of both the citizen and the “population” (on this latter see ch. 12; for distinctions between sovereignty and reason of state, see Foisneau, “Sovereignty and Reason of State,” 333 ff.). Likewise, the concept of politics – homonymous in the extreme – creates various effects on constitutional structures by virtue of its own constitution. The politics of raison d’état yields a different concept of the rule of law (and thus relationship between the legislative and all else, including “society,” “citizenship” or the executive) than, say, one that did not regard itself as the highest ontological modality of rule.


26 On sovereignty in modern Islamist political discourse, including Mawdūdī’s concept of ḥākimiyya, see Iqtidar et al., “Divine Sovereignty;” Iqtidar, “Theorizing Popular Sovereignty.” A good representation in modern Arabic writings is Khālidī, Qawāʾid Niẓām al-Ḥukm, 21 ff.


27 These concerns are the subject of his Brown Book in The Blue and Brown Books.


28 In his otherwise commendable book, The Millennial Sovereign, Moin describes the Safavid and Mughal emperors as sovereigns due to their claims to divine right of rule, but there is nothing in his work about law, other than the fact that Akbar claimed himself to be a mujtahid (that is, a jurist qualified to reinterpret the law on the basis of evidence derived, inter alia, from the Qur’an and/or the Sunna). What were the juristic effects of this claim, Moin does not say. Nor does he say a word about whether these emperors legislated. Did they play by rules of judicial organization that differed from those of other Muslim empires and kingdoms? This he does not ask. Yet, these emperors are described as sovereign, an index of the problem of translatability. One danger that ensues from this description is the equation of, or analogical comparison between, European absolutist rulers and those Safavid and Mughal emperors that Moin describes.


29 Maritain, “Concept of Sovereignty,” 349.


30 Maritain, “Concept of Sovereignty,” 355.


31 Henry, “Wittgenstein and Contemporary Linguistics,” 5-6.


32 See, for instance, discussion in main text in ch. 2, at n. 44.


33 On habitus and the ways in which it relates to tradition, see also ch. 1, 2, and 10 (sec. IV).


34 On the concept in various contexts, see the general but useful survey of Khaṭīb, al-ʾAdl fī al-Tafkīr al-Islāmī.


35 On the different notions of justice in the Greek and Kantian traditions, including the procedural and substantive, see Korsgaard, Self-Constitution, 148-50. Korsgaard’s deliberate conflation of the two kinds of justice (p. 150) does not hold in the Islamic conception, which did not recognize procedure as an exclusive venue to establishing just action. Because of its hypersensitivity, the Islamic conception deemed a breach of ʾadl to occur in any act that deviated from custom and basic, agreed-upon, social behavior, where no procedural rules whatever would be needed to prove it. On its own, this is enough to pose to us a major challenge of translatability.


36 It is to be noted here that my use of the concept of epistemic sovereignty is at once separate and similar to the common use of the term, which was formulated in the context of political and modern state-based notions of sovereignty. In my usage, epistemic sovereignty is always individual, expressing the quality of the individual’s subjective formation, but one that at the same time pervades the collective psyche and collective thought structure of which the individual is a part. The similarity, on the other hand, ensues from the fact that due to the formative and performative social power of modern state formation (through biopower, among other things), epistemic (individual) sovereignty is also the individualized expression of the larger political forces that enjoy political sovereignty. In other words, and to contextualize the matter within our concerns, political sovereignty does not directly decide on the modalities of philology used by the citizen-subject. Rather, these modalities are determined by the sovereign subject of the state, the individual possessor of the overarching political sovereignty. To say that these two forms of sovereignty stand in a dialectical relationship to each other is to state the obvious.


37 As I have argued in detail in Restating Orientalism.


38 Narcissism is of course a complex and multi-faceted phenomenon. In my usage, it does not only refer to a strong sense of self-importance and feelings of superiority over others (here not to be dissociated from racism). Narcissism also refers to living in a false reality or a reality that is perceived to be different, indeed superior, to that of others. The narcissist’s reality is also designed to create a fantasy of uniqueness and self-importance that is detached from verifiable reality. This explains why Orientalism has overall interpreted Islamic (and other) texts on European terms, pointing in the objects of study to absences and lacunae or to an overwhelming outlook of negativity and pessimism that were to emerge out of these objects. For a useful survey on narcissism, readily adaptable to the Orientalist context, see Levy, “A Historical Review of Narcissism,” 3 ff.


39 “Near eradication” rather than total eradication is the function of the impossibility of entirely exiting the modern condition.


40 On the theology of progress and its malevolent effects, see Hallaq, Impossible State, 12-18; Hallaq, Restating Orientalism, 107-112, 150-54, 157-58, 194-95, and ch. 12, n. 129.


41 For these techniques, see Hallaq, Reforming Modernity, 151-75, 257-72; Hallaq, Impossible State, 110-38.


42 The Categorical Imperative cannot be dissociated from the concept of majority as outlined in Kant’s “What is Enlightenment?” The Categorical Imperative has perforce to derive its ethical power from a particular concept of reason and rationality, which in Kant has been divorced from the discursive tradition of Christian duty. Being a system of praxis, this notion of duty defined the limits and contents of reason but in Kant it has broken out of any – and indeed all – regulative and technological modes of ethical self-formation. On majority, see Kant, “What is Enlightenment?”; for a critique of the concept of duty in Kant’s thought, see Anscombe, “Modern Moral Philosophy;” on the problematics of Kant’s concept of majority, see Foucault, “What is Critique?” It should also be noted, after Anscombe, that the Categorical Imperative is in substance of Christian pedigree, having rich parallels in Judaism and Islam, if not all other major religions.


43 These concerns are also shared by the discipline of conceptual history (Begriffsgeschichte). “Conceptual history does not take the haughty position that has all too long characterized Oriental studies: It does not ‘measure the past according to the yardstick of the present,’ attempting to demonstrate the flaws and deficiencies of historical concepts. Quite to the contrary, it traces their very logic and plausibility, even necessity, by relating them to the socio-historical milieu that generated them. It is for this very reason that conceptual history cannot be dissociated from social history. It proceeds from the tenet that concepts do not arise and persist accidentally or by mistake but only as an integral part of social reproduction. However unreasonable they may appear from a researcher’s perspective, they can be plausibly explained by reference to their social context.” See Vogelsang, “Conceptual History,” 17.


44 This stands in sharp contrast with the way Muslim “philologists” and authors viewed their texts, including the uṣūlīs. On this, see Farahat, “Generality and Exception in Islamic Legal Theory.”


45 See ch. 2. On habitus as it relates to tradition, see also ch. 1 and 2, and especially ch. 10 (sec. IV).


46 Hallaq, Reforming Modernity, 257-72. An interlocutor may argue that in classifying Islamic political and constitutional systems as history (whereas a study of a Kant or a Nietzsche is not), I am entrenching the same “legislated” language of what is hegemonic and what is remote, thereby adopting the same conception of epistemic sovereignty that I am working against. My response is the following: Kant, for one, is both our present and a part of history. Kant can be studied as history, if we inquire, say, into the effect he had on German academia, or the influence that David Hume had on his philosophy. These are historical concerns. But Kant is also a philosopher who captured what Foucault called the fundamental question of “Who are we now?”, a foundational inquiry whose import continues to reverberate in our midst as we approach the middle of the twenty-first century. This is precisely why Foucault himself, among others, focused his gaze on this philosopher, for our age remains, in crucial respects, an expression of what might be called the Kantian Moment. See Foucault, “Subject and Power.”


47 Some critics may object that a fair and balanced account requires extending to modernity – clearly the object of our critique – the same courtesy. The courtesy, I respond, has already been extended by dint of the fact that we, even those demanding critics of it amongst us, are already enmeshed in its values and cannot do nearly enough to extricate ourselves of its narcissistic ideological baggage. We are already located in a modernistic habitus that – as I have been insisting – is severely biased against and prejudicial to those who lived before us, to what they did and how they thought. The severity, it must be stressed, stems from the fact that the bias is structural, embedded deeply in the cerebral, emotive, and constitutive layers of modernistic beliefs and practices. For more on this, see ch. 12, sec. II; Hallaq, Impossible State, 12-18; Hallaq, Restating Orientalism, 107-112, 150-54, 157-58, 194-95.


48 My conception of habitus and discursive tradition refers to the work of Pierre Bourdieu for the former and that of Edward Shils, Alasdair MacIntyre, and Talal Asad for the latter. For more on these concepts and relevant citations, see ch. 1, 2, and 10 (sec. IV).


49 “Largely lacks” because much work is needed to tease out the historical implications of Bourdieu’s theory of habitus, Bourdieu being the chief exponent of this theory. See George Steinmetz’s effortful argument in this regard, in “Bourdieu, History, and Historical Sociology,” 45-66.


50 A promising step has recently been made in the historical profession where a subfield focusing on the history of emotions has emerged. Bodice, “History of Emotions;” Dodman, “Theories and Methods.”


51 Ibn al-Mibrad, Īḍāḥ, 146-50. See further on this term in ch. 2, n. 44.


52 Among the most important lexical dictionaries are: Ibn Manẓūr, Lisān al-ʾArab; and Zabīdī, Tāj al-ʾArūs. Two valuable technical dictionaries are Aḥmadnagarī, Jāmiʾ al-ʾUlūm; and Tahānawī (Thānavī), Kashshāf Iṣṭilāḥāt al-Funūn. Also Abū al-Baqā’, Kulliyyāt; Jurjānī, Taʾrīfāt.


53 For a history of the modern concept of freedom, see Abu-ʾUksa, Freedom in the Arab World.


54 Zabīdī, Tāj al-ʾArūs, VI, 264-65: “Al-ḥurra [hiya] al-karīma min al-nisā’.” For men, the equivalent adjective is “ashrāf” or “min al-ashrāf.”


55 In fact, Qushayrī dedicates a chapter to the praxis of ḥurriyya. See his Al-Risāla, 378-80: “Wa-ʾlam anna ḥaqīqata al-ḥurriyyati fī kamāli al-ʾubūdiyya” (“know that the true essence of ḥurriyya lies in total servitude”); “Wa-ʾlam anna muʾẓama al-ḥurriyyati ƒī khidmati al-fuqarā’” (“know that the greater part of ḥurriyya lies in serving the poor”).


56 The basic term ghanī is another example in point. In modern Arabic, it means exclusively a “rich” or “wealthy” person, whereas in premodern Arabic, it referred as well, if not more so, to a person who is “self-sufficient,” who is “not poor.” For the premodern connotation, see Tahānawī, Kashshāf, III, 404, and al-Mawsūʾa al-Fiqhiyya, XXXI, 278 ff.; for modern usage, see Salmoné, An Advanced Learner’s Arabic-English Dictionary (1889), available at: http://arabiclexicon.hawramani.com/?p=16904#d38cad


57 Lewin, “Liberal Conception of Justice.”


58 See, for example, Gibb, “Constitutional Organization”; Goitein, “Attitudes Toward Government,” 203 and passim; Rosenthal, Political Thought, 22-23, 30-35, 44, 52, 60, 153; Lambton, State and Government, 73-74, 80-81, 89, 93, 105, 112, 171; Crone, God’s Rule, 36-39, 65-66, 108, 226-27, 235-36. By contrast, Sherman Jackson captures better, and accurately, what was important to the Muslim juristic and political leadership. Speaking of the constitutional concerns of seventh-/thirteenth-century al-Qarāfī, he states that politics “was not al-Qarāfī’s focal point. He appears in fact little concerned with the issue of formal legitimacy and who ruled or what his qualifications were. Nor was he concerned with establishing mechanisms for ensuring smooth and orderly transfers of power from one régime to the next. In this his attitude might be described as conspicuously passive. The issue, however [and this is Jackson’s judicious corrective, W.H.], of how a ruler ruled was a different question. For, this had implications that reached deeper down into society affecting more directly that class to which al-Qarāfī belonged.” Jackson, Islamic Law, 71. In ch. 12, we will see that the prime value placed on the quality of rule was not limited to considerations of class (a concept that did not exist in the first place) but went further down beyond what a social or economic analysis could reveal. For a critique of Orientalist works on the caliphate/sultanate insofar as situating and interpreting Ibn Jamāʾa’s thought, see El-Merheb, Political Thought, 2-3, 17-18.


59 Much of modern Islamic discourse of course mimics these obsessions, as evidenced, for example, in Khālidī, Niẓām al-Ḥukm fil-Islām, 99 ff.


60 See, for instance, one of the most revealing passages in Patricia Crone’s God’s Rule, 281, where she paradoxically argues that “although one could well characterize the Sharīʾa as a constitution, it does not follow that government based on it was constitutional. The Sharīʾa was, or rather included, a constitution, in the broadest sense of the word: a set of rules that allocated functions, powers, and duties among the various agencies and offices of government and defined the relationship between them and the public. Al-Māwardī’s aḥkām sulṭāniyya [sic.] is a collection of such rules. But a constitution in this sense of the word is simply a frame of government or political order: a set of rules which organize, but do not restrain, the exercise of power. In order for the rules to yield constitutional government they have to include restraints, normally identified as a bill of rights and institutional devices for securing their observance. The Sharīʾa does not include a bill of rights, let alone of rights perceived as common to all mankind, but it could still be said to guarantee personal freedoms for Muslims and people under their protection, and to seek to restrain arbitrary power.”


Needless to observe here that Crone’s Eurocentrism is quite powerful. The Sharīʾa, it seems, would have met the conditions of a “constitution” had it not been for the fact that it did not possess a bill of rights, nor did it develop institutional devices for securing their observance. This is like saying that you are not eating properly because you are not using a fork and a knife. Crone does not even bother to reflect about the possibility that Muslims developed their own ways to govern and be governed. She admits that the Sharīʾa “included” a constitution, but the problem is that the government that Muslims chose to adopt was not constitutional; and this is because the Sharīʾa did not develop “restraints” on the exercise of power. But then four lines later, there seems to be a reversal of claims. “It could still be said,” Crone seems to concede, that the Sharīʾa does after all guarantee personal freedoms and to even “restrain arbitrary power.” For those readers unfamiliar with Crone’s writings, this is a most remarkable admission. She tries hard to demolish the Sharīʾa as a constitutional force but ends up embracing the very thesis she is attempting to refute. Furthermore, as we will see, Māwardī’s AS is not a “mere collection of … rules,” but rather, for the discerning and nuanced eye, a systematic constitutional treatise, if looked at from the perspective of what I have just called “internal logic.”


Nor is it tangential here to remark about at least one of the implications in Crone’s language of rights. From my personal experience with Western lawyers, and in some liberal writings in the field, it is almost inevitable that the issue of minorities in Islam (the so-called dhimmīs) is raised in the context of Islamic constitutional governance. As I assert more than once in this book, the quality of governance is to be distinguished from the question of constitutionalism. Some modern systems of rule of law and separation of powers have engaged in deep forms of structural racism, genocide, or Apartheid, and at times in all of these at once. In Restating Orientalism, I make the argument that modern states are inherently genocidal, when the circumstances arise. But this fact is not intended to justify the status of the dhimmīs in Islam but rather to assert the fundamental analytical principle that the quality of governance cannot be always judged by constitutionalization, separation of powers, or rule of law. Crone’s insinuations of course go to the matter of the dhimmī status in Islam, as an area where rights are claimed by Orientalism to have been abridged. It is my argument that the history of dhimmism and dhimmī life under the Sharīʾa has not been written yet and that current scholarship has plainly erred in its methodology and approach to this sub-field (see, notably, Emon [“Shariʾa and the Rule of Law,” 56 ff.], who regards his scholarship as a revision to the conventional Orientalism wisdom). The dhimmīs are invariably assumed to be minorities in the liberal sense, equivalent to the Muslims, Jews, Sikhs, and others living in Western liberal states. But this is a false analogy. The relationship between these minorities and their Western states is based on national considerations, not religious affiliation. A Keralan Indian Christian is a minority in Canada or the US not by virtue of his or her religion, for if this was the basis of status, then they would be equal to white Christians, the dominant and ruling group. The Keralan individual is a minority by dint of his racially ethnic and political affiliation, namely, as a Keralan Indian of brown color. By the same logic, a “blue-eyed” Buddhist German individual immigrating to the North American countries would not be deemed to belong to a minority. Be that as it may, the criterion of belonging is ultimately nationalist, that is, belonging to the nation, as defined and conceived by liberal democracies. This is why the first elements of the Naturalization Oath of Allegiance taken by new immigrants to the USA, for instance, is to renounce loyalty to other countries, to be loyal to the United States, to support and defend the Constitution, and obey the law of the land. (See https://www.uscis.gov/citizenship/learn-about-citizenship/the-naturalization-interview-and-test/naturalization-oath-of-allegiance-to-the-united-states-of-america.) Belonging and being absolutely loyal to the nation are thus elements that define membership in ranks of citizenship; which explains why spying for the enemy, for instance, is generally considered high treason, and punished as such (many countries continue to implement capital punishment and most states sentence convicts to life imprisonment). In liberal states and many others, converting from one religion to another, on the other hand, is of no political consequence whatever. Now, a proper study of minorities in Islam must reckon with the analytical structure of political loyalty. Since Islam did not know the nation or nationalism until the nineteenth century, we cannot analytically, nor factually, consider it within the liberal calculus of minority status. The equivalent of modern national loyalty in Islam was belonging to the Umma, where so-called “religion” constitutes the ultimate criterion. To be a full “citizen” in Islam is to belong to the faith, just as an American is deemed American by virtue of having been born in America or naturalized as American on the conditions stipulated in the Pledge. In other words – and this is the gold standard in any sound analytical study of the dhimmīs – in Islam religious affiliation is almost entirely equivalent to national affiliation in the modern liberal state. Apostatizing in Islam is therefore equivalent to, if not synonymous with, shedding loyalty to the American nation in favor of an enemy nation (say the Soviet Union during the Cold War). It is akin to high treason. This is so because the relationship of Islam to other faiths is of the same kind that ruled between two political entities like the United States/Western Europe and the Soviet Bloc. Although the foundations of the difference in the Islamic view are robustly moral and ethical, this morality and ethics cannot be separated from their political constitution. To belong to another political entity that is not Islamic is to belong to an entity that is significantly lacking in its moral constitution. The relevant comparison therefore must be between morality/religion, on the one hand, and nationalism/politics, on the other. These categories must be seen as equivalent and as the sources of loyalty, each in its own context: analytically, nationalism is a form of religion and religion is a form of nationalism. Accordingly, the dhimmīs in Islam were more akin to Permanent Residents (“Green Card” holders) than to full citizens. Permanent Residents acquire their full citizenship when they uphold the Pledge. Analogically, the dhimmīs can attain that full membership in the Umma when they convert to Islam. For a general but excellent survey of the status of minorities in Islam, see al-Mawsūʾa al-Fiqhiyya, VI, 234-35; VII, 121 ff.


61 For these themes in Orientalist scholarship, see, as examples, sources cited in n. 58, above. For the premodern meanings of the term, see ch. 6, n. 37.


62 János, “Four Sources of Law in Zoroastrian and Islamic Jurisprudence.”


63 The seminal yet highly problematic textus receptus is Schacht’s Origins of Muhammadan Jurisprudence.


64 Schacht, “Problems of Modern Islamic Legislation.”


65 As writings listed in n. 58, above, exhibit.


66 This is not to say that the category of written/unwritten constitutions is the only typology. Constitutions are classified variously. See Barendt, Introduction to Constitutional Law, 8-13.


67 Agamben, Homo Sacer, 40-41.


68 Gee and Webber, “What is a Political Constitution?” 273, 275.


69 On structures and structural history in general, see Christopher Lloyd, Structures of History. On events as they relate to structure, see Koselleck, Futures Past.


70 For more on this, see the discussion (below) of the role of analogical devolvement in structures.


71 On the concept of “ethical benchmark,” see Hallaq, Restating Orientalism, 73–84:




“Both Sharīʾa and Ṣūfīsm, being constituted by an ethical and moral subject matter – down from their epistemological foundations and up to their social dispensations – strove toward the realization of moral ends. Being central paradigms and performative discourses, they may be characterized by what I call a persistent moral benchmark. Benchmarks do not always fully succeed in implementing their desiderata in the real world, but rather stand as reminders and standards against which reality is not only measured but pressured. A persistent benchmark is one whose pressure is greater than those possessed by other benchmarks, especially if its matrix and source of authority stem from a central domain. [For example], the Sharīʾa held itself short of developing any concept of limited liability. And it is easy to see why it did so. One of the central benchmarks of the Sharīʾa was the notion of Sharʾī subject, one constituted by moral technologies of the self, technologies in which ethical and moral liability of the individual believer, the subject, stood supreme. This benchmark was not only operative but performative; which is to say that it was not only applied without reticence, but in the process of its operation, it produced subjects. The premium value in this configuration was moral accountability, not profit. Money and wealth were of such secondary status (despite the great importance Islam and its Sharīʾa placed on business, profit and material wealth) that they could hardly compete with the fundamental, if not constitutive, concept of ethical duty, moral responsibility, and general accountability of the private, individual person. There was no financial or material consideration in the world, however tempting and important, that could alter or mitigate the benchmark of individual and personal accountability, responsibility and liability. This type of accountability and responsibility was irreducible and constituted the most stubborn feature of the entire culture.”





Evidence of all of this is the fact that the substantive law of the Sharīʾa possessed the technical legal tools to construct the company/corporation but chose, due to the benchmark, not to pursue that path.


72 In Logics of History, 127 ff., William Sewell offers a synthesis of Gidden’s definitions scattered in the latter’s works. Sewell also offers persuasive revisions to Gidden’s theory, but they too seem distant from my concerns.


73 Instead of my “heteronomous principles,” Giddens employs “rules and resources,” while Sewell’s proposed emendation is “schemas.” Giddens, Constitution of Society, 17, 24-25; Sewell, Logics of History, 131.


74 As formulated by Sewell, Logics of History, 129. Giddens, Constitution of Society, 16-17, 24. On Gidden’s concept of structuration (continuity and reproduction of systems), see Giddens, Central Problems, 69 ff.


75 MacIntyre, After Virtue; MacIntyre, Whose Justice? Which Rationality? For more on MacIntyre and tradition, see ch. 10, sec. III.


76 Giddens, Central Problems, 64 ff., 100 ff., and passim.


77 Sewell, Logics of History, 131-36.


78 Like earlier, neologist amalgamations in my work (such as “psychoepistemic”), “epistemoral” is another term that is intended to avoid the separations and fragmentations in the modern conceptual project. Morality, epistemology, and ethics were never separated as discrete “fields” of knowledge, as evidenced in our detailed and central discussion of ʾaql in ch. 1, sec. II.


79 A near-homonym term because earlier cultures conceived and articulated a concept of change that is organic and therefore non-disruptive, such as the Islamic concept of legal change. See Hallaq, Authority.


80 Note that I do not see a contradiction between my position here on agency and that I expressed in Restating Orientalism, 107-112, 150-54, 157-58, 194-95, where I argued that modern colonialism, in its highest moments of trial, deprived the subject of any agency. The civil Jewish and Palestinian populations of Germany and Gaza, respectively, were admittedly denuded of any agency when they suffered such an existentially horrible fate. These acts of agential deprivation occurred outside of the structures of the victims’ normal lives and in fact precisely because these structures were either destroyed or seceded from the victims.


81 My argument for agency and change in structures owes much to Sewell, Logics of History, 139 ff. See also Giddens, Central Problems.


82 See Hallaq, Authority, for general pressure-points. Johansen, “Legal Literature,” addresses legal change as the consequence of land rent developments.


83 See main text in ch. 10 at n. 159.


84 Hallaq, “Model Shurūṭ Works.”


85 This is most evident in the latest and, by Orientalist standards, credible work of Crone, God’s Rule. But I may add here that on almost every page, the work exhibits skewed understanding precipitated by what I have called epistemic arrogance, smacking of underlying and markedly racist attitudes. Crone also constantly walks tightropes trying to corral the meaning of powerful evidence (which speaks to a system of a robust rule of law and constitutional restraints) into conventional Orientalist narrative, causing her to fall into contradictions and absurd descriptions of thought and reality. For an example of paradoxical analysis, see n. 60, above. For Crone’s general attitude to Islam and its history, see Hallaq, “Use and Abuse of Evidence,” 79-91.


86 Koselleck, Futures Past, 107-8.


87 Particularly in Reforming Modernity and Restating Orientalism.


88 An interlocutor may argue that I am not noting the constitutional problems that Islam may have also encountered. My reply is that we need first to understand what the general standing structure of Islamic constitutionalism is before we can judge it and assess its problems. So far we have not attained this understanding and any attempt to critique it before then would not only be premature but unjustifiably reckless or else imperious.


89 For a detailed history of these incursions, see Hallaq, Sharīʾa, 357-499, especially at 396-429.


90 For an idea of how I define “postmodern,” see my lecture “What is Post-Orientalism?” delivered at Hamad Bin Khalifa University, Qatar (January 10, 2023). Available at: https://www.youtube.com/watch?v=klZ5yybdZJI


91 An example of a twisted logic of ordering facts is to be found in Crone’s work, God’s Rule, 322. There, she argues that “state and society” in the first two centuries of Islam “had parted ways,” a typical claim that legal Orientalism had long applied to Sharīʾa as well (see n. 18, above). Instead of seeing this parting of ways as the crucial separation between the legislative and executive powers, it was for Crone a disconnection or a dissonance of sorts. It is presented as a pathology, since it does not fit into her conception of “normal” polities. The seemingly few exceptions to this “parting of ways” occurred “above all in holy war against infidels, when they [i.e., “state and society”] pursued the same aim, on the basis of the same religious law. But by and large,” she continues, “people had to accept that the Sharīʾa was only the constitutional law of everyday life, not of the government appointed for its protection” (emphasis mine). Note here how Crone teases no implication whatsoever of the fact that the law was not of the “state’s” making, and that Muslims lived by a Sharīʾa over which the “state” had no control. The separation was so alien to this prominent Orientalist that she could not make any sense of it because, as the paragraph in question makes crystal clear, she does not recognize the normal unless it conforms to the Western model. The point I am making here is that this prejudice and narrow vision of the world has allowed the Orientalists to acknowledge the facts as they have been dictated to them by the primary sources (because as “bare” facts, they are undeniable), yet they ordered and interpreted these facts in ways that are utterly contorted. On the analogous “divorce” that the legal Orientalists claimed to have existed between “state and society,” especially in the conception of Joseph Schacht (“the Father of Islamic law”), see n. 18, above, as well as my critique in “Model Shurūṭ Works,” 109-112, and sources cited therein.


92 Hallaq, “On Orientalism, Self-Consciousness and History,” 409-21.


93 For an average but brief narrative of modern constitutional concerns (as focused on the US), see Chemerinsky, Constitutional Law, 1-29.


94 Consistent with my methodological, linguistic, and theoretical cautions expressed here, it must be said that most modern interpretations of Muslim theories of human nature are superficial and easily tend to equate these theories with a Hobbesian conception. There is a severe lack of understanding of the philosophies of the self (nafs) as prevalent in Islam which were (and continue to be) the foundations without which no such theories can be properly understood. For example, I find Yilmaz’s presentation in The Caliphate Redefined, 154 (despite the merits of the work), somewhat insensitive to the deeper considerations germane to the differentiation between the Hobbesian theory and any of its Islamic counterparts.


95 See Tazi Hemida, “Problem of God’s Sovereignty.”


96 On this matter, see Hallaq, “Was the Gate of Ijtihad Closed?”; Hallaq, “On the Origins of the Controversy about the Existence of Mujtahids.”


97 See Hallaq, “Was the Gate of Ijtihad Closed?”; Baber Johansen, “Legal Literature and the Problem of Change;” Hallaq, “From Fatwās to Furūʾ;” Hallaq, Authority.


98 The focus of this book is limited to the second and third, with “flashbacks” to the first.


99 A history of the first four centuries of the Sharīʾa may be found in Hallaq, Origins.


100 See Conclusion, n. 5.


101 See Ibn Khaldūn, Muqaddima, 238, who makes a clear distinction between the Islamic practice of government and what he calls the “hypothetical” virtuous “city”; “Wa-innamā yatakallamūna ʾalayhā ʾalā jihati al-farḍi wal-taqdīr.”


102 But see ch. 2, n. 4.


103 See, for instance, Alam, Languages of Political Islam in India; Alam, “Shariʾa and Governance in the Indo-Islamic Context.”


104 I think it is profoundly important to understand the distinction between narratives of knowledge in general and these narratives as structures. To give a well-known example, I may find credible support for my work in writings that revise the history of Prophetic Ḥadīth within Orientalism (notably, for example, the writings of Harald Motzki), but I cannot accept as legitimate scholarship the narrative structure of Orientalism about this foundational issue. On Motzki and others, see Hallaq, “Authenticity of Prophetic Ḥadîth.” The same goes for Orientalist discourse about “Islamic law’s debt” to “foreign influences” and the structural connections between the “origins” of law in Islam and modern legal reform, seen, as stated above, as replicating the Muslim pattern of dependence on Europe. Again, I may accept scholar X’s findings that a specific rule, legal maxim, or juridical practice was transmitted to Islam from a previous legal system or systems, but the structure of Orientalist narrative is ultimately endowed with – even structured as – a colonialist justification. On this, see Hallaq, “The Quest for Origins or Doctrine?”; Hallaq, “On Orientalism, Self-Consciousness and History.” As a general rule, therefore, whenever I refer to an Orientalist’s writings, it is because I could read them as shining a light on a particular issue (say, modalities of elementary education under the Mamlūks), but I am always wary of the larger structured narratives.


105 This is the fundamental, though initial, argument of my Restating Orientalism.


106 Here I am thinking of Enrique Dussel’s work. See, e.g., his “Anti-Cartesian Meditations.”


107 It should be elementary knowledge that in Islam the jurists neither make law nor legislate but merely do their best to discover it (through ijtihād). In this book, any reference to “legislation” or “legislative” in Islam should be understood with this in mind. See chapter 4, n. 2.


108 Known in Arabic as fitna, civil war was a central motif in Islamic political writings, emerging with time as a genre. For an example of this genre, see Marwazī, Kitāb al-Fitan. For the array of Ḥadīths, see Muslim, Ṣaḥīḥ, IV, 536 ff.


109 A few, among many more, examples should suffice: American Civil Liberty Union, “Unleashed and Unaccountable;” Amnesty International, “Fatal Flaws;” Chevigny, Edge of the Knife; U.S Government, “Executive Overreach in Domestic Affairs;” DPIC Special Report: “The Innocence Epidemic.”


110 On these modes of legal change, see Hallaq, Authority.


111 On siyāsa and its autonomous power during the formative period, see Yücesoy, Disenchanting the Caliphate. Yücesoy’s general narrative, it must be said, is a necessary background for my own narrative here, if only to show the extent of constitutional transformations that took place between the Early ʾAbbāsid practices and those of the Mamlūks and the Ottomans. For a macro-narrative of the relationship between the ulama and ʾAbbāsid ruling class, see Zaman, Religion and Politics; Zaman, “Caliphs, the Ulama, and the Law.”


112 Much of Orientalist scholarship on royal power and executive authority unduly rely on regal titles and royal descriptors (on coins and in annals) to analyze actual configurations of political claims to authority and power. It must be said that this is a risky exercise since titles may not have a necessary relationship with the weight of these claims. For a study that allots excessive importance to titles and the like, see Patricia Crone and Martin Hinds, God’s Caliph; for a study that focuses on royal rituals of inauguration to describe “sacral power,” see Marsham, Rituals of Islamic Monarchy. In regard to titles and regal appellations and paraphernalia, see also Yilmaz, Caliphate Redefined; Al-Azmeh, Muslim Kingship.


113 See n. 60, above.


114 On this theology, see Hallaq, Impossible State, 14-1; Hallaq, Restating Orientalism, 34, 88, 107-12, 150-58, and passim (see Index under “progress”). See also ch. 12, n. 129.


115 Namely: (1) Sharīʾa: Theory, Practice, Transformation; (2) The Impossible State; (3) Restating Orientalism; and (4) Reforming Modernity.


116 In terms of substantive (not theoretical) interdependence, it is particularly advisable to read chapters 9-11 in an orderly sequence.
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