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    Introduction

    To many people, lay people in particular, the law and legal theory are dry and uninteresting subjects until they impact on them at a personal level. For Muslims, however, Islamic law and jurisprudence are an inherent and integral part of their day-to-day lives and every Muslim, regardless of their station in life, has a personal obligation to understand both, at least at a minimal level. Despite the commonly held view in western society that Islamic law has stagnated, it is in fact an ever-changing, evolving body of work as it seeks to address the innumerable emerging issues of modern twenty-first-century life, from genetically modified products through to surrogacy. In many respects my own journey, both as a researcher and an individual, as well as the journey in writing this book has mirrored this path.

    As a practising Muslim woman living in a modern secular society, I was, and continue to be, faced with the challenge of finding ways to accommodate the obligations imposed on me by religious laws within the context of a society and legal system that not only fails to recognise such laws but that, in some instances, is diametrically opposed to them.

    This challenge takes on another dimension when, in addition to being a young Muslim woman, one is also a legal academic. As my understanding of the issues and the dynamics of the Australian Muslim community evolved, then so did the focus of my research for this book. As a Muslim I was at the beginning of developing my understanding of Islamic principles. While conducting research for this book I was working closely within the New South Wales Muslim community as a spokesperson on issues to do with Muslim women and Islamic family law. In the course of my dealings within the community I was privy to the thoughts and observations of several key community leaders about the way that Islamic family law, or what is often referred to as Shariah, was being applied in Australia. In particular I was aware of their desire for change and the suggestion that there was a need for official recognition or accommodation of Shariah in Australia. As a lawyer I was encouraged by several community leaders to explore this issue. I had observed that, in regards to marriage and divorce, Muslims in Australia went through various processes to satisfy the requirements of both Australian law and their religious principles. As a Muslim woman I had noticed the difficulties faced by some women in navigating their way through these overlapping processes, particularly in securing a religious divorce, although I had no real understanding of their experiences. There is no doubt that various aspects of my identity played a significant role, not only in my choice of topic, but also in how the research on which this book is based was conducted.

    All these factors drew me closer to wanting to further explore Islamic family law in Australia. My initial focus was of a comparative law nature, to compare various aspects of Islamic family law or Shariah with Australian family law. This choice of focus clearly demonstrated how limited my understanding of Shariah or Islamic law was at the time. I made some assumptions that were limiting the scope and the depth of the research project, namely that there was this body of law called Shariah that was applied in Australia and could easily be compared to Australian law. I quickly found out that this was a somewhat naive assumption, and that the more relevant issue was to explore what aspects of Islamic law were in fact being applied and how the Muslim community in Australia was applying them. It became clear very early that the ‘how’ question was just as important as the ‘what’ question. I thus changed my focus to understanding and documenting what was actually happening at a community level, rather than making a comparison of legal principles.

    At the early stages of conducting the empirical research for this book I was also conscious of the fact that Australian Muslims were not alone in facing this issue. Muslim minority communities all across the western world are confronted with the same issue of having to find a way to develop processes to satisfy the requirements of both Islamic law and official state law. This is well documented in the UK context, where Pearl and Menski1 describe the unofficial community processes that exist alongside British law and that facilitate the application of Islamic legal principles in the areas of marriage and divorce, and more recently by MacFarlane in the North American context.2

    Soon after I had begun my interviews to explore the application of Islamic law in this unofficial realm in the Australian context, an interesting development took place in Canada—a controversial public debate about the desirability of incorporating these unofficial community processes that seek to apply Islamic law into the official legal framework via the use of arbitration processes. I realised then that the issue of recognition or accommodation of Islamic law was central to my own research in the Australian context, and certainly one that I had to explore further. A few years after the debate in Canada, the same issue received widespread public attention in the UK. This confirmed the importance of exploring the issue of recognition or accommodation of Islamic law in the Australian context.

    The research on which this book is based had several key objectives. Among these was the need to understand the relevance of Islamic law to Australian Muslims, to document how Islamic law was being applied in the Australian Muslim community, and its intersection with Australian law. In addition I sought to consider and engage with the issue of official accommodation or recognition of Islamic law in the Australian context.

    The research methodology was based on empirical research methods that included interviewing members of the Australian Muslim community to gather data to ascertain in what ways Islamic family law was relevant to the lives of Australian Muslims, and how they applied Islamic laws of marriage and divorce in the Australian context. These interviews were conducted with religious leaders or imams, community leaders and community workers, as well as community members who had been through the experience of marriage, divorce or both in the Australian context. In total, sixty-five interviews were conducted, fifteen with imams or religious leaders, twenty with community leaders and community workers and thirty with other community members. I sought ethics approval to begin my interviews in 2003, and the research was conducted over five years from 2003 to 2008. The interviews were conducted in a semi-structured or guided way and were all face-to-face. The interviews were conducted in line with University of Sydney ethical standards, in both English and Arabic (I have fluency in both languages), depending on the participant’s level of proficiency in English; at times both languages were used in the one interview. The interviews were then transcribed and the data analysed and coded according to the themes that began to emerge.

    The interviewees came from a range of ethnic and cultural backgrounds that reflect the Australian Muslim cultural diversity. These backgrounds include Lebanese, Egyptian, Syrian, Fijian- Indian, Palestinian, South African, Bosnian, Indian, Turkish, Jordanian, Iraqi, Iranian, Bangladeshi, Pakistani and Algerian. Interviewees’ ages ranged from twenty-two to seventy-three years. Most of the religious leaders interviewed were born overseas, with two being Australian born imams who have travelled overseas to gain their qualifications. All have attended recognised Institutions of Islamic learning in various overseas countries.

    From the outset this research was affected by my status as a researcher from within the community. Thus I was clearly involved in what is termed ‘insider research’ where ‘the researcher has a direct involvement or connection with the research setting’.3 My involvement in the community was integral to the conduct of the research and had an impact on many aspects of the research project. My identity also made the process of selecting interviewees much easier than if I was an outsider to the community.

    As with all research projects, some limitations existed that need to be acknowledged. Firstly there is the issue of religious differences. Within the Muslim community in Australia there are two identifiable groups, these being the Sunni community and the Shia community. While initially I consulted with members of both communities, for several reasons I made the decision to focus on the Sunni community. Secondly, the interviewees came from many different backgrounds, but most came from the more established Muslim communities (Lebanese, Turkish, Bosnian, Egyptian, Jordanian, Syrian, Pakistani and Indian). Thus the data is not representative of the experiences of newly emerging Muslim communities such as the Afghan or African communities. And, thirdly, it needs to be acknowledged that the data may fail to take into account the multitude of different ways that Australian Muslims practise their faith and seek to rely upon Islamic principles when dealing with issues of marriage and divorce. A fourth limitation of the research was that twenty-five of the thirty community members interviewed were women. Thus there was more data about how women experienced the processes of marriage and divorce than men. The final limitation of this research relates to the methodology adopted in regards to researching Islamic law. As this is an empirical study on how family law disputes are resolved in practice and not a theoretical study of Islamic law in the abstract, I have chosen to rely on a number of secondary sources to give the reader a basic understanding of the Islamic legal principles, rather than engage with the classical sources myself.4

    Structure of the Book

    The central question at the heart of the book is the kind of recognition or accommodation that should be given to the laws, principles and practices of minority groups within a liberal democratic state. This question will be addressed by considering the demand by Muslim minority groups in these states for official recognition or accommodation of Islamic family law or Shariah. In particular, I will examine this issue in the Australian context.

    Chapter 1 establishes a theoretical framework for the book. It begins by offering legal pluralism as a useful way to understand how law operates in society. A basic premise of legal pluralism is that state law is not the only legal order that applies in a particular space, thus questioning the common assumption that everybody abides by one law. With this understanding of law comes an appreciation that there exist multiple legal orderings, raising the question: ‘Can the State, with its institutions, ignore the emerging non-state normative orders or must it … eventually accommodate these orders?’5 This question takes us to the next element of the theoretical framework of this book—the theoretical reasons for the accommodation of religious or cultural practices of minority groups within the liberal state. To do this, I consider the theory of multicultural citizenship and in particular the work of Will Kymlicka.6 Finally, Chapter 1 will consider an important critique of policies of multicultural accommodation, posed by Susan Moller Okin in her work ‘Is multiculturalism bad for women?’7 This critique will be a constant theme throughout the book, as one of the strongest arguments made against the recognition or accommodation of Islamic family law is that it would compromise the rights of women. In response to this critique I will set out the work of Ayelet Shachar,8 who recognises the challenges posed by such policies but argues for a way to respect the intersectionality of women’s lives, where religious law and processes have a significant role to play.

    Chapter 2 examines the issue of the accommodation of Islamic family law or Shariah in the international context, in particular in liberal democratic states that have minority Muslim communities. It considers in detail the public debates that have taken place in the UK and Canada as Muslim communities in those countries have sought to merge or harmonise their informal family dispute resolution processes with the existing official legal framework, namely through the use of ‘faith based’ arbitration. As the chapter details, the public reaction to this was largely a sensationalised one of fear and animosity, with the media and politicians alike seeing it as a threat to society and a disaster for women. What emerges from an examination of the events that took place in the UK and Canada is an acute need for clarification of what the Muslim communities were trying to do. It became quite evident that despite the reality that Muslims had been relying on Islamic family law for quite some time, there was a perception that the status quo was that only the state law was applicable. The public debate was also based on many misconceptions, such as the mistaken view that Muslims wanted to set up a parallel legal system that could enforce punishments such as stoning and limb cutting. Furthermore there was a common argument made that religious law or principles had no role to play in a modern legal setting and in particular that this would be bad for women. In fact, it was this latter argument that was most prominent in the Canadian context.

    Chapter 3 provides a picture of the Muslim community in Australia, beginning with a statistical profile of Australian Muslims and the incredible diversity that exists within the Muslim community. The chapter then places Australian Muslims in Australia’s multicultural framework, as it examines multiculturalism both as a descriptor of Australia’s demographic make-up and as official government policy, which in recent years has been focused on the Muslim community.

    Chapter 4 details the findings of the empirical research and examines the way in which Islamic Law is accommodated by Muslims in Australia. This chapter will explain the relevance and importance of Islamic family law to the lives of Australian Muslims who find themselves navigating their way through the intersection of both Australian law and Islamic legal principles. For many Muslims, these principles are part of the ‘legal framework’ that governs their family law issues, and in this respect they operate as ‘unofficial law’, even though they are neither recognised nor enforced by the official legal system. The result is that many Australian Muslims move between two very different legal systems. The chapter will also detail these informal structures and processes that exist within the community, which allow Muslims to resolve their affairs according to their religious principles. It is argued that understanding these processes is just as important as understanding the laws that they rely upon, because when discussing recognition or accommodation of Islamic law, the research shows that we are not referring to the content of Islamic legal principles as much as we are talking about accommodating family dispute-resolution processes that meet the needs of Australian Muslims.

    Chapter 5 will document, based on the empirical findings of this research, the process that Muslims go through to get married in Australia. This includes the different stages of an Islamic marriage, the marriage contract, the role of the Mahr or dowry, and the financial rights of the spouses within marriage. For each issue, the Islamic legal principles and their intersection with Australian law will be discussed in detail, to demonstrate how Muslims are generally quite skilful in their navigation between the two legal settings. In particular, when returning to the central question of recognition of Islamic family law, it will be shown that, in the area of marriage laws, there appears to be sufficient scope and flexibility within the existing official legal framework to address the needs of Australian Muslims. In fact, it is in the area of marriage laws that we also find solutions to several key concerns that arise when Muslims find themselves at the intersection of Islamic and Australian laws of divorce.

    As in the previous chapter, this discussion will continue with the findings from the empirical research, but the focus of the next chapter is on divorce. Chapter 6 will consider in detail the Islamic law of divorce, including the various types of Islamic divorce for men and women and how they may occur. The chapter will also look at the Islamic laws governing the financial entitlement of the parties upon divorce, including a particular focus on how this applies to Muslim women. It is argued that there is an urgent need for scholarly attention on the issue of women’s financial entitlements upon divorce. The discussion will then build upon this analysis to document the process by which Muslims in Australia divorce and resolve their financial affairs upon divorce. In particular the discussion will consider how this process intersects with Australian divorce laws. This is crucial to the central question of this project about the recognition and accommodation of Islamic family law by the official legal system, as the research has demonstrated that this is a question of recognition of process rather than law. In responding to this issue, the discussion will consider some of the gender concerns raised in the international debates and how they may be addressed in the Australian context.

    Finally, the Conclusion will seek to tie in the empirical findings with the theoretical discussion, to consider whether there is a need for accommodation or recognition of Islamic law or Shariah in Australia. Relying on the data gathered from this research, the Conclusion will closely consider what is meant by recognition or accommodation of Islamic law. It will clarify key aspects of the debate relevant to an Australian context, so that when the time comes for a public debate in Australia, it can be more informed than the debate that has occurred previously in Canada and the UK. This does not mean that the current community processes cannot be criticised: in fact this book raises a number of concerns about the existing process. However, it will be argued that these concerns can and should be addressed. The Conclusion will demonstrate how these community processes can be harmonised with the official family law framework, whether through the use of marriage contracts or by developing a dispute-resolution process that recognises the emphasis, found both in Islamic and Australian law, on the amicable resolution of family disputes. Ultimately, it will be argued that the research data raises the question of whether there really is a need for official recognition of Islamic family law in the Australian context, or whether it is more useful to consider ways in which the community processes and Islamic principles can fit more harmoniously within the flexibility offered by the existing Australian legal framework of family law.

    Notes

    1 David Pearl and Werner Menski, Muslim Family Law (3rd edn), (Sweet & Maxwell, London, 1998).

    2 Julie Macfarlane, Islamic Divorce in North America: A Shari’a Path in a Secular Society (Oxford University Press, New York, 2012)

    3 Pauline Rooney, ‘Researching from the Inside—Does it Compromise Validity? A Discussion’, Level 3 vol. 3 (2005): 6 <http://level3.dit.ie/html/issue3_list.html#> (viewed October 2010).

    4 For further details on methodology please refer to my PhD thesis, Ghena Krayem, To Recognise or Not to Recognise, That is Not the Question: Family Law and the Muslim Community in Australia, University of Sydney Library, 2011.

    5 Margaret Davies, ‘Ethos of Pluralism’, Sydney Law Review vol. 27 (2005): 97.

    6 Kymlicka, Liberalism, Community and Culture (Oxford University Press, Oxford, 1989)

    7 Susan Moller Okin, ‘Is Multiculturalism Bad for Women?’ in Joshua Cohen, Mathew Howard and Martha C Nussbaum (eds), Is Multiculturalism Bad for Women? (Princeton University Press, 1999): 7.

    8 Ayelet Shachar, ‘Group Identity and Women’s Rights in Family Law: The perils of multicultural accommodation’, The Journal of Political Philosophy vol. 6, (1998): 292; Ayelet Shachar, ‘The Paradox of Multicultural Vulnerability: Individual rights, identity rights and the state’, in Christian Joppke and Steven Lucas (eds), Multicultural Questions (Oxford University Press, Oxford, 1999): 95

  


  
    Chapter 1

    Legal Pluralism and Multicultural Citizenship


    Introduction

    The question of the accommodation or recognition of Islamic family law in Australia is at the heart of the argument in this book, but before we can consider what this actually means in practice, it is imperative to consider why this question is relevant in the first place. Why does a secular liberal democratic state such as Australia need to be concerned with Islamic family law? The answer is relatively simple and derives in part from the data presented in the following chapters. Australia, like many other countries around the world, has an incredibly diverse population drawn from all corners of the globe. With such a rich mix of differing cultures and religions, it is inevitable that some groups will have differing laws, practices and norms to the dominant culture. While all citizens are subject to the one legal system, for many minority groups, and in the case of my present argument based on empirical research, for the Muslim community, their various cultural and religious norms and laws also have a role to play in governing their lives.

    Understanding how Muslims in Australia resolve their family law disputes challenges the assumption that the only applicable law in Australia is official law. The reality reflects a very different situation whereby minority groups, and in the case of this book, the Muslim community, resolve their family law affairs largely outside the ‘official legal system’. In this book I will argue that a better understanding of ‘law’ is to see it as being more than what is produced by the state.

    With this understanding of law and an appreciation of the fact that various cultural and religious norms and laws that lie outside of the official legal system are relied upon to resolve family law issues, the question then needs to be asked, what should a liberal democratic state such as Australia do about this? The concept of multicultural citizenship1 is used to demonstrate a need for liberal democratic states to officially recognise and accommodate the different practices and norms of the multitude of minority groups found within them. Indeed, this concept, along with its critique, will be examined in the discussion that follows, including one of the main arguments against official recognition of this diversity, which is that it fails to protect vulnerable members of these minority groups, in particular women.

    Legal Pluralism

    Questions of recognition or accommodation of Shariah or Islamic dispute resolution processes in liberal democratic states imply the existence of another legal order or system operating alongside the mainstream official legal system. One of the aims of this book is to document this phenomenon, to show how principles of Islamic family law are applied in Australia, and in particular to describe and analyse the community processes in place that strengthen such laws and principles. Understanding these processes allows us to then explore the question of accommodation and recognition by the State.

    Before we reach the point of such description and analysis, we need to acknowledge that we are questioning a widely held assumption that the only ‘law’ that is applied in Australia is the official state law. In other words, we need to accept that this approach questions the assumption that law is mono and static and that one law applies to all. There has been widespread disbelief whenever it has been suggested that Shariah or Islamic Law has a role to play in countries such as Australia, the UK and Canada, and it has been seen as an attempt to replace state law with a foreign law, leaving many arguing that this would create different laws for different groups.2 While this book argues that the call for accommodation by the Muslim community is not about setting up a foreign parallel legal system, it also attempts to show that an understanding of law that sees the state as the only producer of law is very much mistaken.3 In this way, the research underpinning this book is based on the theoretical framework of legal pluralism.

    While there is no single definition of legal pluralism, a common premise of legal pluralism is that state law is not the only legal order applicable in a particular space, and therefore the official law cannot claim to be the only valid and applicable law in Australia. In fact, the claim of legal centralism, that the ‘law is and should be the law of the state, uniform for all persons, exclusive of all other law, and administered by a single set of state institutions’ is seen as a myth or an illusion by legal pluralists.4 According to Hooker, the term legal pluralism refers to the situation in which two or more laws interact.5 This is coupled by an understanding that the state is not the only producer of law, and that non-state communities can produce law as well.6

    Davies, who prefers to talk about an ‘ethos’ of pluralism rather than a theory, acknowledges that pluralism is itself pluralistic and cannot be reduced to a theoretical model.7 She distinguishes between outward looking and inward looking pluralism. An inward or reflexive pluralism looks at state defined law and sees it as being inevitably plural. An outward looking pluralism, which is what is most relevant to this book, sees a diversity of legal or law-like normative systems existing in the one space.8

    Davies argues that pluralistic conceptions of law recognise multiple types of law, emphasise the heterogeneity of narratives constituting the law and identify several origins of law. This questions the orthodox jurisprudential, scholarly and practical conception of law as ‘monistic’, which depicts law as a single coherent structure of norms derived from a clearly located source—the state.9 She describes it as a division between law as One and law as Many,10 as a pluralist approach rejects ‘seeing law as a single type of object, a unit or as something which can be described and theorised as a totality or a system’.11 Rather law is seen as fragmented, not systematic and cohesive.

    However, it needs to be acknowledged that central to our understanding of legal pluralism is an understanding of what we mean by law. While there is agreement that law is not restricted to state law, the problem, as described by Merry, is ‘where do we stop speaking of law and find ourselves simply describing social life?’12 For some, law is anything that fulfils the same functions as state law, such as social control or the resolution of disputes; while for others it is how people themselves view what they do, and whether they see this as being law.13 Tamanaha argues that one of the problems with legal pluralism is that there are competing definitions of law, definitions that he argues are either too broad or too narrow.14 Tamanaha argues that law is a cultural construct and what it is and what it does cannot be captured in any single concept or by any single definition.15 Rather than a concept or definition of law, Tamanaha argues for a criterion for the identification of law, as he states that ‘Law is whatever people identify and treat through their social practices as law’.16

    A state of legal pluralism then exists whenever more than one kind of ‘law’ is recognised through the social practices of a group in a given social arena.17 The identification of ‘law’ comes from the multiple sources of normative ordering in the social arena, which Tamanaha identifies as being:

    
      	Official legal systems

      	Customary/cultural normative systems

      	Religious/cultural normative systems

      	Economic normative systems

      	Functional normative systems

      	Community/cultural normative systems18


    

    Each one of these makes one or more of the following claims:

    
      	They possess binding authority

      	They are legitimate

      	They have normative supremacy

      	They have (or should have) control over matters within their scope19


    

    This means that there is potential for any one or more of these systems to clash with or at least intersect with the official state system.

    In this way, legal pluralism promotes a more inclusive concept of law and is more empirically useful because it more adequately captures the multiple normative engagements within contemporary society.20 As Davies argues, it recognises that as legal subjects we do not act merely on the basis of legal prescriptions as they are identified and interpreted in a formal system, but on the basis of the intersecting demands of our own ethical beliefs, our location in a social field, prevailing discourses about right and wrong and any number of more practical considerations.21

    If we understand law to be plural and we acknowledge the existence of multiple legal orderings, then we need to ask the question, ‘Can the State, with its institutions ignore the emerging non-state normative orders or must it … eventually accommodate these orders?’,22 as legal pluralism is more than mere respect for cultural and moral pluralism.23 This question of how a state deals with a plurality of legal (official and unofficial) orderings is one of the fundamental questions addressed by this book. Tamanaha recognises that a state has a number of options: it can condemn or disallow a contrary customary or religious or community norm or institution but take no action to repress it; it can formally endorse the competing system yet do nothing to support it; it can absorb the competing system in some way by incorporating or recognising its norms or institutions; it could take steps to suppress the contrary norms or institutions, or there might be complementary coexistence.24

    Legal pluralists argue that the state should be willing to enforce decisions and laws of the diverse communities found within it. Davies contends that the development of legal pluralism, as opposed to (the often tokenistic) liberal legal tolerance of moral and cultural pluralism, is a necessary precondition for the equal coexistence of diverse social orders.25 However, Davies also recognises that the recognition of and coexistence with anything conventionally defined as ‘other’ to mainstream law will require a fundamental change in the conceptualisation and institutional manifestation of the mainstream.26 This is because traditional legal theory has marginalised types of law that do not have an institutional appearance comparable to Western law, ‘labelling such laws as defective, primitive or merely cultural practice’.27 Davies goes on to say that ‘extraordinarily, in countries such as Australia, where alternative models of law are empirically obvious, this unitary concept has been maintained’.28 Indeed, this research is a very good example of Davies’ observation, as it demonstrates that when the issue of recognition or accommodation of Islamic law has been raised in states such as Australia, Canada or the UK, the response has generally been to emphasise the unitary nature of the legal system, rather than to explore the important question of ‘how can we maintain the integrity of law as a system, while recognising the need for it to be more socially responsive, flexible, culturally inclusive and adaptive to other normative systems?’.29

    Multicultural Citizenship

    Accommodating the practices, laws and principles of minority groups is a challenge for any state. It is an even greater challenge in a country like Australia that has such a diverse population. Historically the response of states to such a task was to place the obligation on minority groups to assimilate into the majority culture and society. This meant abandoning any different practices they may have had. However, as the above discussion has indicated and as I demonstrate in this book, this has not in fact occurred. Rather, states have had to deal with the demands made by minority groups for recognition and accommodation of their cultural and religious identity.30

    Scholars such as Will Kymlicka have long articulated a basis for minority rights to be recognised to supplement traditional human rights in liberal societies.31 Why? Because the assumption that underlies the current human rights approach that the state is neutral and quite separate from culture or religion is questionable. Kymlicka contends that while states might appear to be neutral between various groups by according universal individual rights to all their citizens, they can and do privilege the majority, as the decisions they make tend to reflect the norms of the majority.32

    Koenig argues that the classical nation state is ‘considerably less secular and certainly less neutral than is often assumed’.33 In the case of Australian family law, simply looking at the definition of marriage, which is historically derived from Canon Law, is a pertinent example of how the law itself, which purports to be secular and non-religious, actually reflects Christian ideals and traditions.34 Kymlicka considers other state practices, such as public holidays, to argue that there is ‘no way to have a complete separation of state and ethnicity’.35 He argues that while this is an unavoidable situation, it is not necessarily a regrettable one, although certainly it supports the idea that minority groups have rights for differential treatment.36 This is because the practices of the minority are seen as different37 and perceived to be the ‘other’,38 as the dominant cultural understanding and experiences tend to universalise themselves as the ‘inevitable norm for social life’.39

    The question needs to be asked, how can liberalism, with its well-accepted emphasis on the importance of the individual, be capable of accommodating a notion of group or minority rights? Kymlicka certainly acknowledges the emphasis on the individual within liberalism, but argues that ‘the individualism that underlies liberalism isn’t valued at the expense of our social nature or our shared community’.40 Part and parcel of individualism is freedom to make choices, and cultural membership allows individuals to make sense of their lives, by not only providing these choices but also by making them meaningful. Kymlicka contends that ‘Cultures are valuable, not in and of themselves, but because it is only through having access to a societal culture that people have access to a range of meaningful options’.41 However, members of minority cultural communities may face disadvantage with respect to the ‘good of cultural membership’ because their culture is not recognised or accommodated in the same way as the majority culture is. It is the rectification of such disadvantage that requires and justifies the provision of minority rights, and obligates a state to take into account and accommodate the various cultural communities that reside within it.42 However, it is also this argument that can help to explain why religious principles and traditions rooted in the seventh century are relevant to the lives of Australian Muslims in Australia today.

    Some scholars object to Kymlicka’s analysis on the basis that all citizens, regardless of culture or religion, are members of the one state, and this status affords people rights under the law quite independent of culture or religion. While this is true, and reflects what Kymlicka describes as the existence of the political community, he also identifies the existence of a cultural community ‘within which individuals form and revise their aims and ambitions’.43 In culturally plural societies such as Australia, these two communities do not coincide, and rather than ignoring the latter, Kymlicka argues that:

    
      Liberalism has always included some account of our essential dependence on our social context, some account of the forms of human community and culture which provide the context for individual development, and which shape our goals and our capacity to pursue them.44

    

    In this book, this will be a central theme that will be returned to in later chapters when we consider why Islamic Law is relevant to Muslims in Australia. However, again it shows why it is important for liberal democratic states to understand and accommodate the various cultural communities that coexist within them.

    How should liberal democratic states attempt to accommodate these different groups and their practices? Historically, migrant groups were expected to assimilate, in the sense that they were to conform to the existing cultural and political norms. It was hoped that over time ‘they would be indistinguishable from native-born citizens’ in their way of life, and, if a group was perceived to be incapable of this, then they were excluded from entering the country.45 An Australian example of this is the White Australia Policy.

    However, by the 1970s things started to change as countries such as the US, Canada and Australia adopted more tolerant approaches, acknowledging the differences of the many different groups that had become part of the state. This policy or approach is often referred to as multiculturalism and it encompasses a broad range of policies that aim to provide ‘some level of public recognition, support or accommodation to non-dominant ethnocultural groups’.46

    Can Such Policies Lead to State Instability?

    There is an increasing fear that multiculturalism ‘produces separateness and is counterproductive to social cohesion’.47 In particular the criticism is that liberal multiculturalism fragments society, undermines its stability and ultimately erodes our ability to act collectively as citizens.48 The argument is that recognition and accommodation of diversity means that cultural groups will remain as separate entities without developing any common bonds between them.49 Kymlicka disagrees, arguing that ‘there is no inherent trade-off between diversity policies and shared citizenship policies’50 because the aim should not be to achieve a ‘standard homogenizing model of citizenship’.

    Kymlicka recognises that in multicultural states there still are important policies designed to promote overarching national identities and loyalties, such as official languages, core curricula in schools, citizenship requirements and state symbols, just to name a few.51 However, liberal democracies should adopt multicultural policies to transform and supplement such nation-building policies so that they do not exclude minority groups.52 According to Kymlicka there is no evidence to support the claim that multiculturalism promotes ethnic separateness or impedes immigrant integration, rather it allows difference to be respected and accommodated while simultaneously facilitating the integration of immigrants into a larger society.53 This is a central argument that will be explored throughout the book, as it is argued that attempts at seeking some form of official recognition or accommodation of Islamic law are attempts to try to fit into the mainstream legal structure and framework, rather than an attempt to set up a separate parallel system.

    How is it that such accommodation promotes integration into the larger society and not self-government by different groups?54 This occurs for several reasons; firstly, in demanding greater recognition or accommodation, these groups aim to modify the institutions and laws of the mainstream society to make them more accommodating of differences.55 Fielding sees this accommodation as a cause of strengthening of civil society by creating a pluralistic public space.56 It allows minority groups to more actively participate in civil society and reciprocate the tolerance shown towards them.57 If minority groups are alienated, then they are more likely to ‘withdraw into their ghettoized communities’.58 In the context of not allowing elements of Shariah or Islamic law to coexist with family law dispute resolution processes, such disputes ‘will disappear into the dark corridors of the private sphere, far from the scrutiny, accountability and civic value of the public space’.59

    What does such integration entail? Kymlicka describes integration as a ‘two way process—it requires the mainstream society to adapt itself to immigrants, just as immigrants must adapt to the mainstream’.60 This process may require modification to the institutions of the dominant culture to accommodate the differences and needs of minority groups. Also, it can be equally ‘transformative’ of the identities and practices of the minority groups, as, ‘far from guaranteeing traditional ways of life of either the majority or minorities, liberal multiculturalism poses multiple challenges to them’.61 In this way it is accepted that culture is not static but rather that it is adaptive and that cultural hybridism is the normal state of affairs.62 It is important to remember that such policies are not about entrenching or preserving a particular culture, rather they are supporting the institutions that are ‘of importance for those cultures to be sustained and to develop naturally’.63 In the context of the argument in this book, this is a critical point, for, as difficult as the question of religious accommodation of Islamic law may seem for a liberal democratic state, I will demonstrate how this accommodation can assist in the integration of Muslims into Australian institutions and legal processes. Indeed the empirical research conducted by Modood in the UK lends support to such an argument as he finds that ‘hybrid identities’ in Britain are part of a movement of inclusion and social cohesion, not fragmentation.64 Indeed, studies across Europe have shown that the institutional recognition of minorities has had a positive impact on processes of integration.65 It is argued that without such inclusion and accommodation, such minority groups might leave these public institutions and set up their own, hence leading to further isolation and marginalisation.66

    A Retreat from Multiculturalism: A Backlash against Muslims

    More recently there has been strong criticism of multiculturalism and many have argued that there is actually a retreat from multiculturalism. These critics include Joppke, who makes the point that while Kymlicka devotes most of his attention to national minorities and indigenous groups, ‘multiculturalism debates … have prominently been debates about coping with migration based ethnicity’, which he argues that, according to Kymlicka, have the ‘weakest claim to cultural protection’.67 Furthermore, according to these critics, multiculturalism in Australia is far from being the robust concept described by Kymlicka and others who justify recognition of group rights, rather it is a weakened version that merely describes a plural society and emphasises the ‘economic efficiency’ of a diverse workforce.68 In particular, the state seems to be doing no more than enforcing liberal democratic values and principles, certainly not engaging in multicultural recognition.69

    Kymlicka discusses the retreat from multiculturalism, but argues that it has largely been restricted to immigrant multiculturalism, and largely in the context of Muslims, with many people questioning whether Muslims can fit in to a liberal democratic framework.70 However, despite this, Kymlicka maintains that there has been ‘a baseline level of recognition and accommodation for immigrants … as an inevitable and legitimate aspect of life in a liberal democracy’.71 His conclusion is that it would be rather simplistic to talk about the advance or retreat of multiculturalism, because there are different types of ethnocultural diversity, each with its own story to tell.

    This book attempts to tell part of the story, the story of the way Muslim minority communities can be and are accommodated within liberal democratic states. However in order to tell this story, one needs to understand why there is a growing perception that the needs and demands of Muslim communities cannot fit into a liberal democratic framework. This is particularly the case in Western Europe, where Muslims form a clear majority of the immigrant population, but arguably this is the case in other parts of the world, even in Australia, where Muslims only make up a very small part of the population. In fact Kymlicka argues that ‘public support for multiculturalism has declined as Muslims have come to be seen as the main proponents or beneficiaries of the policy’.72 Modood also argues that ‘Muslims have become central to the merits and demerits of multiculturalism as a public policy’.73

    The reasons for such a backlash are many and varied but according to Kymlicka an important factor is the perceived threat that ‘locally settled Muslims might collaborate with external enemies of the West’,74 thus posing a security threat to the State. This in turn is fuelled by the West’s anxiety about ‘the other’, where diversity is something to be feared, not accommodated. Vertovec argues that Islam is conceived as the other ‘culture’ or civilisation most at odds with and therefore most unassimilable and ultimately threatening to society.75 Furthermore, according to Joppke, multicultural policies are all about the state accommodating Muslim groups with very little expected by these groups in return.76 He argues that the retreat from multiculturalism is because of the unilateral direction of multicultural recognition and that ‘Muslims are to be given their public law exemptions, but they are not asked to give anything in return. In fact, these exemptions are only used to withdraw from western norms and institutions that are denounced as decadent and corrupt’.77 Unfortunately, Joppke fails to support this contention with any examples, which leaves the impression that, like much of the literature about Islam and Muslims, these ideas are sensationalised and misconceived.

    However, it is such views that have led many to believe that Muslim groups are incapable of integrating. Sartori asks, ‘Am I mistaken, in maintaining that the Muslim immigrant is, for us, the most distant, the most foreign and thus the most difficult to integrate?’78 This is extended to meaning that Muslim groups and their demands are perceived as being a threat to society. Joppke quotes a report from the International Crisis Group 2005 that concluded that ‘the postulated antithesis between ordinary Muslims and Islamic activists is flimsy and liable to break down under pressure. And it can safely be said that most, if not all, Muslim populations today are living under great pressure’.79

    Such statements and generalisations are part of what Modood calls ‘Islamophobia’, which he sees as being a ‘carelessness in argument and an appeal to taken-for-granted stereotypes’.80 He goes on to say that this carelessness:

    … is not confined to bar-rooms and street corners but regrettably is found, unintended no doubt, even in someone of the stature and seriousness of Will Kymlicka, someone who is well known for arguing on behalf of oppressed minorities.81

    Modood’s criticism is not limited to Kymlicka. Rather it is a reflection of how issues to do with Muslims are dealt with by many academics.82 Parekh contends that Muslims actually pose no major problem to multicultural accommodation as they ask for ways to be accommodated within the existing structure.83 As the rest of this book will demonstrate, the issue of the accommodation of Islamic law is an example of the desire of Muslims to live according to both their religion and the laws of the state.

    Where Does Religion Fit in?

    One of the criticisms of multicultural citizenship is its failure to adequately take into account the needs of religious groups in society. While it is true that religious groups can concurrently be migrant groups, Muslim minorities can also include quite established communities made up of citizens born in the state. In Australia, a majority of the Muslim community is Australian born—is it right to call this community a migrant group?

    Koenig argues that while multicultural theorists have emphasised claims for recognition of particular cultural or ethnic identities, they have ‘ignored the specifically religious dimensions of such identities’.84 Modood also makes the criticism that in studies about multiculturalism and citizenship there has been a theoretical neglect of the role of religion.85 He goes on to argue that most theorists of multiculturalism have little sympathy for religious groups and favour a presumption in favour of secularism.86 This is largely because secularism is viewed as being neutral, that is, it puts the state in a neutral position in its dealings with various religious groups. The discussion above, which questioned the supposed neutrality of the state, can thus be expanded to the concept of secularism and its supposed neutrality. Fielding questions the use of the term secular to mean neutral or ‘religion free’, as rather, it has its own entrenched position.87 This does not mean that secularism should be abandoned, but it does mean that we need to question that such a stance is neutral or objective. Writing in the European context, Parekh questions this neutrality, as he argues that the views of human nature and history that inform much of European political thought and practice and many of its current laws and practices come from Christian influences.88 He argues that:

    
      The fact that their historical roots are often forgotten and that religion survives as culture does not mean that they do not have a religious basis or even religious overtones. Muslims and for that matter devout Christians do not introduce an alien element in an otherwise secular society. Rather they speak loudly in the same language that the rest of society speaks in a quiet whisper.89

    

    Modood goes further to argue that ‘in a society where some of the disadvantaged and marginalised minorities are religious minorities, a public policy of multiculturalism will require the public recognition of religious minorities’.90

    However before public policies and debates can take into account the particular needs of religious minorities, there needs to be an understanding of the importance of religion in the life of the individual, just as Kymlicka’s work has been dedicated to showing that culture plays an important role. This would require a rebuttal of the prevailing view that sees religion as being in conflict with liberalism. McLachlin reflects upon this when he says:

    
      What is good, true and just in religion will not always comport with the law’s view of the matter, nor will society at large always properly respect conscientious adherence to alternative authorities, and divergent normative, or ethical commitments. Where this is so, two comprehensive worldviews collide.91

    

    This book is an attempt to offer such an understanding, to give an example where a religious minority group can indeed fit into a liberal democratic state.

    Is Multiculturalism Bad for Women?

    Exploring the accommodation and recognition of Islamic family law or Muslim community processes of family dispute resolution brings to the surface the most significant criticism of multicultural citizenship, that such policies adversely affect women. Indeed as later chapters will discuss, this argument has dominated the public debates that have taken place concerning this issue in Canada and the UK. One could go further to argue that it was the lobbying on this issue that was most influential in the decision taken by the Ontario government to enact a law effectively banning faith- based arbitration. The specific details and analysis of these arguments will be considered in some depth throughout the book but the discussion here will focus on the general criticism that multicultural policies are bad for women.

    It is argued that without limits being placed on multiculturalism, there is a great threat to individual rights, as this could provide a justification for allowing each group to impose its own traditions on its members, even when these conflict with human rights and constitutional principles.92 In particular, it is asserted that it is women who will be most affected. They are seen to be the most vulnerable community members and they risk being oppressed and denied basic rights by theocratic and patriarchal cultures.93

    Kymlicka recognises this criticism and goes to great lengths to argue that liberals can only endorse minority rights to the extent that they are consistent with respect for freedom or autonomy of individuals.94 Furthermore, he asserts that states are unlikely to accommodate or recognise minority rights ‘if they fear they will lead to islands of tyranny within a broader democratic state’.95 In response to the possibility that the practices of some cultural groups do not accord with liberal democratic values, Kymlicka suggests that as a general rule such cultures should not be dissolved, but liberated, while at the same time acknowledging that the liberality of a culture is a matter of degree, as ‘all cultures have illiberal strands … it is misleading to talk of “liberal” and “illiberal” cultures, as if the world was divided into completely liberal and illiberal societies’.96 This is a very pertinent point as the literature and commentary about accommodation of Islamic family law in liberal democratic states is full of stereotypes and conceptions of Islam and Islamic law as being somewhat barbaric, uncivilised and incompatible with modern society.

    However, others are not as optimistic as Kymlicka and believe that, while such minority groups may for a time articulate their demands and claims in the language of human rights, once such rights are granted, these values will not be upheld. Kymlicka believes that because multicultural policies are implemented in liberal democratic states, they are subject to many rights-protecting mechanisms that would make it legally impossible for minorities to ‘establish illiberal rule’.97 This protection comes from a combination of three factors: civic education to develop a strong human rights culture; identifying and publicising actual or potential abuses ‘to bring issues into the court of public opinion, and to expose and marginalise illiberal tendencies’;98 and legal safeguards to prevent or remedy such abuses.99 What is more interesting is that, according to Kymlicka, the evidence suggests that such minority groups have no desire to establish illiberal rule.100 This will be explored in more detail throughout this book as I present evidence that the community leaders in making their demands go to great lengths to show that they want to fit into the existing legal framework. This supports Kymlicka’s argument that to get the benefit of recognition, minority groups ‘must accept the principles of human rights and civil liberties and the procedures of liberal democratic constitutionalism, with their guarantees of gender equality, religious freedom, racial non-discrimination and due process’.101

    One of the most vocal critics of liberal multiculturalism is the late Moller Okin who posed the question, ‘Is multiculturalism bad for women?’102 She argues that there is a conflict between ‘feminism’ and ‘multiculturalism’, and it is this contention that has been one of the most pervasive and powerful arguments against the recognition of minority rights.103

    Her conclusions are based on several observations about gender and culture, the most significant of which is that the central focus of most cultures rests in the personal, sexual and reproductive sphere of life, the sphere most relevant to women.104 This leads her to conclude that one of the principal aims of most cultures is the control of women by men.105 These are her most significant conclusions and observations, but Okin fails to support them with any substantial evidence, other than a few supporting examples derived from anecdotal evidence in newspaper articles. This leads al-Hibri to argue that ‘Okin commits simple but significant factual errors in assessing other belief systems’.106

    While Okin acknowledges that Western liberal cultures still have many forms of gender inequality and sexual violence, she describes the situation for women in other cultures as being much worse.107 She is most critical of religious cultures and ‘those that look to the past—to ancient texts or revered traditions—for guidelines or rules about how to live in the contemporary world’.108 One of the greatest weaknesses of Okin’s argument is that she does not explain why this is inherently such a bad thing for women, and without sufficient support, such statements are little more than generalisations that fail to appreciate the lives of countless numbers of women who form part of such cultures or traditions.109

    As Nussbaum quite rightly points out, according to Okin:

    
      Religion is not seen as offering human beings anything of value. It is little more than a bag of superstitions, frequently organised around the aim of maintaining control over women.110

    

    Nussbaum and al-Hibri, writing from their perspective as women of faith, question how women like themselves would react to Okin’s accusations about religion and its impact on their lives.111 I will present empirical evidence based on interviews conducted with Muslim women in Australia that demonstrates a similar reaction against the argument that their faith inherently discriminates against them as women. These arguments will be dealt with in more detail in later chapters as the book explores the impact of the community dispute-resolution processes on Muslim women in Australia.

    Okin’s response to the criticisms of women like Nussbaum and al-Hibri is to accuse them of actually silencing the voices of many millions of women around the world by ‘denying or even downplaying the dominant patriarchal strands that have so long prevailed within’ their religious traditions.112 This exclusion of the views and voices of women from these religions or cultures is a constant theme in Okin’s analysis. This is best seen in her simple dismissal of the views of women who are empowered by their culture or religion, as she says:

    
      My view is that, however certain such women are of the rightness of their role within such a context, surely they would be seriously deluded in viewing themselves as having ‘equal dignity’ with men.113

    

    The implication is that certain women are unable to make an informed choice and are incapable of knowing and realising their rights and dignity and also that women really do not have a choice to exit the community, since ‘exit may entail social death’.114 This is a very important issue, particularly in regards to any issue to do with Muslim women and the accommodation of Islamic family law, and will be dealt with in more detail in later chapters.

    To be fair to Okin, she does in later writings make a greater effort to be more sensitive as she acknowledges that cultural and religious freedoms are of crucial importance and that ‘some people, whether they make up a whole single nation or a minority within a nation state, need certain rights and protections in order to preserve their language, beliefs, and customs’.115

    Despite the limitations of her argument, Okin’s discussion does raise a very important point, which is the need to be conscious of the position of women and the rights of women in multicultural states, and ultimately to ensure that such rights are not compromised in the name of recognition of minority rights.116 Okin concludes by saying that in a debate about these issues, value should be given to the many different and varied views that are expressed by women in these cultures—something that she unfortunately and demonstrably fails to do herself.

    This critique of liberal multiculturalism is also made by Ayelet Shachar, who discusses in detail the issue of the accommodation of minority groups in the area of family law. She argues that such accommodation is important because it serves to preserve the identity of a minority group, thereby placing it at the centre of a group’s cultural uniqueness.117 Furthermore, she identifies family law both as an area in which the state is most likely to grant a minority group control over its own affairs, and as a realm in which women have been systematically subordinated.118 The result is that multicultural policies can potentially expose women to state-sanctioned violations of their basic right.119 This she calls the paradox of multicultural vulnerability, that while women as group members may benefit from the transfer of legal powers from the state to their identity group, as individuals they bear disproportionate costs for their group’s multicultural accommodation.120

    However, in contrast to Okin’s sweeping generalisations and dismissal of accommodationist policies, Shachar argues for a reshaped multicultural model; a model that not only takes into account these effects on women, but also one that has ‘an intersectionist understanding of the position of identity group members’.121 This places an emphasis on understanding the multiplicity of group members’ affiliations. In regards to women, this means appreciating the significant role that religion or culture plays in their life as well as the fact that they are citizens of a secular state. Such an approach attempts to give a real voice to the women concerned, as it respects the importance of their sense of belonging to their religious and cultural group. It also serves to promote dialogue and cooperation between the state and the minority group and encourages both sides to reflect upon their values and to be responsive to the needs of their members. In addition, it relieves the pressure upon the individual to define themselves primarily in terms of their cultural identity.122 In this way it seeks to transform both intergroup relations and intragroup relations.

    Shachar differentiates between what she calls public accommodation (demands for inclusion into the public sphere) and privatised diversity (demands for opting out of or seceding from public laws and norms).123 While many view the call for recognition or accommodation of Islamic family law as a form of privatised diversity, my empirical research data detailed in later chapters will clearly demonstrate that this is erroneous and that it more closely fits within public accommodation. Finally, Shachar offers a way forward by articulating an argument for the development of a model of joint governance that recognises the potential dangers that multicultural accommodation can pose for women, while respecting the importance that religion plays in their lives. To simply argue that these policies are bad for women and not engage in ways in which the challenges can be addressed leaves those women most in need of protection in an extremely vulnerable position.124 Shachar’s approach will be discussed in more detail in later chapters when I consider the implications of accommodation of the community processes for Muslim women in Australia.

    Despite their different perspectives and views, Okin, Kymlicka and Shachar conclude with the need for debate and dialogue to ensure that all relevant views can be heard, particularly those of the women affected by such policies. It is this ‘insider’s voice’ that needs to be heard. As Okin asserts, the challenge facing women human rights activists is their ability to translate such rights into cultural or religious language, with a major role to be played by insiders in such cultures or religions, who ‘play a crucial part’ in the continuing struggle for women’s equality.125 According to Parekh this could be achieved through intercultural dialogue, an open-minded dialogue between the majority and the minority that must search for common ground and aim at mutual adaptation. Intercultural dialogue must encourage reflection and debate not only between communities, but also within the various communities themselves.126 Indeed it is my argument that the greatest challenge facing Muslim women in Australia is having a space for their voices to be heard and the diversity of their experiences to be appreciated.

    Conclusion

    This chapter has introduced the theoretical framework used throughout this book to consider the issue of the recognition or accommodation of Shariah or Islamic family law in liberal democratic states such as Australia. Despite the political rhetoric that there is one law that applies to all, which accords with a view that law is centric, it is argued that it is more accurate to understand law as plural, thus recognising the multiple normative orders that exist in society. The discussion then considered the concept of multicultural citizenship, as articulated by Will Kymlicka, as a basis for supporting official multicultural policies in liberal democratic states. Finally, the chapter considered the critique that policies of multicultural accommodation can be disadvantageous to women. It was accepted that this critique offers a challenge to those who advocate for greater recognition or accommodation of the practices of minority groups, to ensure that this recognition does not come at the expense of women’s rights.
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