




Thank you for downloading this Simon & Schuster ebook.

Get a FREE ebook when you join our mailing list. Plus, get updates on new releases, deals, recommended reads, and more from Simon & Schuster. Click below to sign up and see terms and conditions.




CLICK HERE TO SIGN UP




Already a subscriber? Provide your email again so we can register this ebook and send you more of what you like to read. You will continue to receive exclusive offers in your inbox.




To SLB and DRM




In questions of power, then, let no more be said of confidence in man, but bind him down from mischief by the chains of the Constitution.

—THOMAS JEFFERSON, KENTUCKY RESOLUTIONS OF 1798

All men of military genius are fond of centralization, which increases their strength; and all men of centralizing genius are fond of war, which compels nations to combine all their powers in the hands of the government.

—ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA





Preface



We sat at a steel table in one of the small concrete boxes that pass for prison cells at the U.S. naval base at Guantánamo Bay, Cuba. Across from me was my client Mamdouh Habib, an Australian. By order of the U.S. military, Mamdouh sat with his back to the door, forbidden to face the natural light. His feet were shackled together. The shackles were bolted to the floor. At my request, the guards had unshackled his hands. I had spent all day with Mamdouh, and the day before as well. As I got up to leave, Mamdouh took my arm. “I’m dying here, Joe. I’m going to die here. They’ll never let me go home.” It was the Saturday before Thanksgiving, 2004. He had been a prisoner at Guantánamo since early May 2002.

I sat back down. I had represented Mamdouh almost since he had arrived at the base, even though for most of that time he did not know he had a lawyer. He was part of a lawsuit my colleagues and I filed in 2002 on behalf of four prisoners at Guantánamo. I was lead counsel in that case—Rasul and others v. George W. Bush, named for Shafiq Rasul, a British prisoner.* Mamdouh, like the rest of the prisoners at the base, hadn’t even known the case was pending. Now, four months after the Supreme Court had ruled in our favor in Rasul, he was still at the base. And he had given up hope. He had a wife in Australia, a daughter so young she barely remembered him, and three older children who wondered if they’d ever see their father again. “You don’t have the luxury of giving up hope,” I told him.

 

On January 28, 2005, Mamdouh stepped carefully down the steel stairs of a Gulfstream jet at Sydney Airport. Stooped and weather-beaten, he looked old for his forty-nine years. As he squinted in the stark Australian sun, he gazed around uneasily, unsure of his bearings. He was home. I had flown with him from Guantánamo in a plane chartered by the Australian government, west from Cuba and across the Pacific Ocean, careful not to cross over into U.S. airspace. I am the only lawyer allowed by the U.S. government to accompany a prisoner home from the base, a courtesy I cannot explain.

An Australian official ushered us toward another plane—a six-seat prop plane idling nearby. Unbeknownst to me, our local counsel in Australia, Stephen Hopper, had arranged to fly us to a small airfield nearby in order to avoid the media scrum in Sydney. As soon as we descended the steps of one plane we were hurried up the steep steps of another. As Mamdouh stepped into the tiny six-seater, he noticed a woman sitting quietly in the rear of the plane, dressed in black pants and a plain white top, her hands nervously folded in her lap. It was his wife, Maha. He had not seen her for more than three years and, for a brief moment, he paused as if stunned by the sight. At Guantánamo, American interrogators had told him his wife was dead, and though he had spoken with her briefly since that lie, the simple sight of his wife shook him deeply. He collapsed in her arms, weeping, as the plane taxied unsteadily down the runway and then rose quickly into the crystalline sky.

I have been a lawyer for many years but few moments in my legal career have been as gratifying as the sight of Mamdouh Habib reunited with his wife. He spent more than three years in prison: six months in a prison outside Cairo (having been delivered by the Americans and tortured by the Egyptians), and more than two years at Guantánamo. He was never charged with any wrongdoing and the government has never defended his detention in open court. As I write this, in the spring of 2006, nearly five hundred prisoners remain at Guantánamo. Hundreds of others are held at facilities all over the world. They, like Mamdouh, are prisoners of the Bush Administration’s post-9/11 detention policy. This book is about that policy.

*I would be remiss if I did not immediately recognize my co-counsel: Michael Ratner, Steven Watt, and Barbara Olshansky, of the Center for Constitutional Rights in New York, and Clive Stafford Smith, then in New Orleans. Our case was consolidated with a similar case brought by the law firm of Shearman & Sterling, under the leadership of Tom Wilner, Neil Koslowe, and Kristine Huskey. Together, these two cases would go to the Supreme Court.







Introduction


I

Not long after the attacks of September 11, 2001, President George W. Bush warned that the war on terror would be different from other wars that had come before it. “Our war on terror begins with al-Qaeda,” he said, “but it does not end there. It will not end until every terrorist group of global reach has been found, stopped and defeated…. Americans should not expect one battle, but a lengthy campaign, unlike any other we have ever seen.” 1 The defining, and most controversial, characteristic of the Bush Administration’s response to 9/11 has been its policy toward captured prisoners. In that regard, the Administration is certainly correct: the detention policy developed after 9/11 is “unlike any other we have ever seen.”

In a speech to the nation on the evening of September 11, 2001, President Bush vowed to “make no distinction between the terrorists who committed these acts and those who harbor them.” 2 On October 7, as the ruins of the World Trade Center still smoldered, the United States attacked Afghanistan with the aim of ousting the fundamentalist Taliban regime and destroying the al-Qaeda terrorist network. The campaign in Afghanistan was the center of our immediate response to 9/11, but the war on terror has been a much broader conflict, in a much wider theater.

The Bush Administration maintains that people seized in this conflict may be taken—kidnapped if necessary—from any location in the world, even thousands of miles from any battlefield, without the knowledge or participation of the host government and without any judicial process. They may be shipped to an offshore prison on nothing more than the judgment of a single, anonymous field commander. They may be held for the rest of their lives, based solely on the president’s self-asserted authority. At the prison, they can be subjected to any conditions the military devises. And throughout their imprisonment, they may be held incommunicado and in solitary confinement, without access to courts or counsel, without charges of any kind, unknown to the world, and without the benefit of the Geneva Conventions, an international treaty signed and ratified by the United States and designed to protect people seized during armed conflict. The Bush Administration has incarcerated thousands of people in far-flung prisons around the world. Several dozen are being held by the CIA in secret locations unknown to all but a select few. Approximately two hundred others have been rendered to countries with a long history of torturing prisoners.

The most visible—but by no means the only—embodiment of this detention policy is found at the Guantánamo Bay Naval Station, a U.S. military base in Cuba.* Prisoners began to arrive at the base in January 2002. They were initially housed in outdoor cages at a makeshift facility called Camp X-Ray. My clients, David Hicks and Mamdouh Habib of Australia and Shafiq Rasul and Asif Iqbal of England, were among the first to arrive. In April, the prisoners were moved to a new facility, Camp Delta. Modeled on maximum-security prisons in the United States, this facility has a capacity of more than one thousand prisoners.3

The prison at Guantánamo was originally intended to serve several purposes. First, it was a prison camp—a place to hold people captured during the conflict. Second, because the Administration originally expected to charge the prisoners with war crimes, the prison was meant to serve as the site where these tribunals would take place. But the third, and by far the most important purpose of the prison, was as an interrogation chamber. Virtually everything about the facility—its location, its design, its day-today operation—was intended to serve this last goal.4

The detention policy that produced Camp Delta has created a human rights debacle that will eventually take its place alongside other wartime misadventures, including the internment of Japanese-Americans during World War II, the prosecutions under the Espionage and Sedition Acts during World War I, and the suspension of the writ of habeas corpus during the Civil War. The import of this policy was captured by a letter from T. J. Harrington, the deputy assistant director of the FBI Counterterrorism Division, to Major General Donald Ryder of the Army’s Criminal Investigation Command. On July 14, 2004, Harrington wrote to advise Ryder of several “situations” observed by FBI agents involving “highly aggressive interrogation techniques being used against detainees in Guantánamo.”

Some of the interrogation rooms at Guantánamo have a two-way mirror that allows observers in another room to monitor the interrogation. On one occasion, the interrogator—one Sergeant Lacey—walked into the observation room and ordered a Marine to cover the two-way mirror. The FBI agent present in the observation room immediately suspected this was “an attempt to prohibit those in the observation room from witnessing her [Lacey’s] interaction with the detainee.” The agent then tried to watch the interrogation through a surveillance camera. Lacey anticipated this as well, and positioned herself between the camera and the prisoner. Harrington recounts what the FBI agent could see of Lacey’s “interrogation”:

The detainee was shackled and his hands were cuffed to his waist. S[pecial] A[gent] Clemente [the FBI agent] observed Sgt. Lacey apparently whispering in the detainee’s ear, and caressing and applying lotion to his arms (this was during Ramadan when physical contact with a woman would have been particularly offensive to a Moslem male). On more than one occasion the detainee appeared to be grimacing in pain, and Sgt. Lacey’s hands appeared to be making some contact with the detainee. Although SA Clemente could not see her hands at all times, he saw them moving towards the detainee’s lap. He also observed the detainee pulling away and against the restraints. Subsequently, the marine who had previously taped the curtain [in the observation room] and had been in the interrogation room with Sgt. Lacey during the interrogation re-entered the observation room. SA Clemente asked what had happened to cause the detainee to grimace in pain. The marine said Sgt. Lacey had grabbed the detainee’s thumbs and bent them backwards and indicated that she also grabbed his genitals. The marine also implied that her treatment of that detainee was less harsh than her treatment of others by indicating that he had seen her treatment of other detainees result in detainees curling into a fetal position on the floor and crying in pain.5


Sergeant Lacey’s “interrogation,” while disturbing, was not unusual.

Camp Delta has held nearly eight hundred prisoners from more than forty countries, some for the entire four years of its existence. A number of children have been held at the base, including three who were ten, twelve, and thirteen years old at the time of their capture.6 Nearly five hundred prisoners remain at the facility. What has life in this prison come to mean for them? An answer is suggested by another “situation” described in Harrington’s letter.

In September or October of 2002 FBI agents observed that a canine was used in an aggressive manner to intimidate detainee #63 and, in November 2002, FBI agents observed detainee #63 after he had been subjected to intense isolation for over three months. During that time period, #63 was totally isolated (with the exception of occasional interrogations) in a cell that was always flooded with light. By late November, the detainee was evidencing behavior consistent with extreme psychological trauma (talking to non-existent people, reporting hearing voices, crouching in a corner of the cell covered with a sheet for hours on end).7


This was the prison—and these the conditions—my colleagues and I challenged in Rasul v. Bush. On June 28, 2004, the United States Supreme Court struck down these lawless detentions, rejecting the Administration’s core contention that the prison at Guantánamo was beyond the reach of the law. After Rasul, a prisoner at Guantánamo who invokes the authority of the federal court must be released unless the government establishes the lawfulness of his incarceration by a fair process. No person may be imprisoned at Guantánamo without proof, presented before a neutral tribunal, that the incarceration is justified.8 At least, that’s what the decision said. Enforcing this decision is another matter.

[image: space]

Since Rasul, I have often been asked how I became involved in the case. People seemed perplexed that lead counsel was a lawyer from Minneapolis, rather than, I suppose, someone from either of the two coasts. Perhaps appropriately, then, the best place to start is the Walker Art Center, an acclaimed museum of contemporary art on the western edge of downtown Minneapolis. It stands adjacent to the Minneapolis Sculpture Garden, home of Claes Oldenburg and Coosje van Bruggen’s whimsical installation Spoonbridge and Cherry, a colorful, quirky, and beloved symbol of the Twin Cities. On November 12, 2001, the Walker, along with the University of Minnesota, sponsored a community forum entitled “Understanding September 11th.”

Because of my work as a civil liberties lawyer, I was asked to speak on a panel that examined whether the Bush Administration’s response to 9/11 represented a threat to civil liberties. Then, as now, people were concerned with various provisions of the USA-PATRIOT Act, which raced through the House and Senate despite widespread criticism from civil libertarians. Observers were also deeply troubled that the Administration had seized and detained hundreds of Muslims after September 11, but had refused to disclose their names and had closed their immigration proceedings to the public and the press. The event at the Walker was well attended. Several hundred people filled the auditorium; many were deeply skeptical about these and other developments in the newly minted “war on terror.”

Despite this, and perhaps to the surprise of the conference organizers, I struck a cautiously optimistic tone. While the PATRIOT Act contained a number of worrisome provisions, nothing in it compared to the Espionage and Sedition Acts, which made it a crime to speak against World War I. Likewise, while the post-9/11 immigration detentions were alarming, at least the detained men and women were represented by counsel, and their cases were proceeding in established federal courts. So far, the Administration had not proposed anything like the debacle of Japanese internment. Perhaps—I hoped—we had learned from our mistakes.

The next day, President Bush announced the plan to try suspected terrorists in military tribunals. As originally contemplated, these trials would use an ad hoc set of rules that bore only a passing resemblance to the procedures used in traditional criminal or military prosecutions. If convicted, defendants would be sentenced to death, with no right to appeal and no review of their conviction or sentence in federal court. The next month, Defense Secretary Donald Rumsfeld announced that the trials would take place at the U.S. naval base at Guantánamo Bay, Cuba. Soon after, Rumsfeld said that prisoners at the base would not be protected by the Geneva Conventions.9

 

I have been a lawyer for nearly twenty years. In that time, I have represented men and women on death row; I have defended people accused of the most serious crimes; I have represented people mistreated or beaten by police officers and prison staff. This meandering career has taken me to courtrooms, prisons, and jails all over the country. But the river that connects the past to the present has been an unwavering belief that in matters of personal liberty, the most important question is not whether the government has the power to incarcerate a person—almost invariably, it does. The proper question is whether that power has been exercised lawfully.

The most important time to ask this question is precisely when the allegations against a person are the most serious, since that is when an aggrieved society feels, quite naturally, the most powerful impulse to suspend the requirements of the law. This creates two problems, one more obvious and tangible than the other. The obvious one is that, in our zeal to see that justice is done, we will deprive an innocent person of his liberty or his life. Since 1973, for instance, 121 people nationwide have been released from death row based on evidence of innocence. In Illinois, where I now live, as many death row inmates in the modern era have been exonerated as have been executed. By any measure, these are not comforting statistics.

But for me, the risk of error in the outcome is not the only evil to be avoided. It is not even the greatest evil. Respect for the rule of law is a virtue in its own right, a virtue that becomes more important, rather than less, as the stakes increase. But like other civic virtues, the benefits of the law may not be immediately obvious. In fact, in times of public excitement, strict adherence to the law is often mocked as a frivolous luxury, standing in the way of what is widely perceived as the “just” outcome. Those who call for compliance with the law are often met with scorn and derision, or worse. I have always viewed these criticisms as misguided. The necessity of the cause was stated elegantly and emphatically by Justice Brandeis almost eight decades ago:

In a government of laws, existence of the government will be imperiled if it fails to observe the law scrupulously. Our government is the potent, the omnipresent teacher. For good or for ill, it teaches the whole people by its example. Crime is contagious. If the government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy. To declare that in the administration of the criminal law the end justifies the means—to declare that the government may commit crimes in order to secure the conviction of a private criminal—would bring terrible retribution. Against that pernicious doctrine this court should resolutely set its face.10


This is the spirit that has animated the litigation in Rasul. The question is not whether the United States has the power to imprison people seized in connection with the war on terror; without doubt the government has such power. The question is, and has always been, whether the exercise of this power would be restrained by the rule of law.

 

One of the leading authorities on international law and the death penalty is a Minneapolis lawyer named Sandra Babcock.* Her career has followed a trajectory similar to my own, and she had the same reaction as I did to the president’s announcement of November 13. She and I immediately arranged a conference call with colleagues around the country who, collectively, had the relevant expertise to challenge these developments, including experts in the laws of war, the death penalty, civil rights, and international human rights. One of the first people we contacted was Michael Ratner, president of the New York–based Center for Constitutional Rights and one of the country’s foremost human rights advocates.

The prisoners in Cuba were eventually allowed to send a single-page letter to their families, censored by the United States and delivered by the International Red Cross. Australian David Hicks wrote to his father, Terry. He in turn contacted Adelaide lawyer Stephen Kenny, who then contacted us. In late January 2002, at the Center for Constitutional Rights in New York, we met to plan the litigation. Sandra and I were there, along with Michael Ratner and other lawyers from the Center. Stephen Kenny called in from Australia. Clive Stafford Smith, a death penalty lawyer and another early ally in the litigation, joined the call from his office in New Orleans.

During that call, Kenny pressed us to challenge the detentions as quickly as possible. When he first learned that David Hicks had been brought to Guantánamo, Kenny asked the U.S. government for word about his welfare, and for an immediate statement of the allegations against Hicks that justified his imprisonment, but to no avail. The United States did not even officially acknowledge that Hicks was being held at the base, let alone permit him any contact with the outside world. (Kenny knew his client was in Cuba only because the Australian Government received confirmation from the United States.) This legal limbo could not be allowed to persist, Kenny said, and had to be challenged in court.

But Hicks had not yet been brought before a military tribunal. I remember wondering at this meeting whether we needed to wait until the government started the military trials before we could bring a legal challenge. Kenny was indignant. “They’ll never start the tribunals if they don’t have to,” he said. And indeed, the rules governing the tribunals were still a work in progress, months, if not years, from completion. Should we do nothing until the trials began? What incentive did the United States have to start costly and potentially embarrassing military trials if they could hold the prisoners as long as they saw fit, with no legal process and no means by which a prisoner could demand that the military defend the detention? In short, what did they lose simply by maintaining the status quo?

In the meantime, senior members of both political parties were suggesting that the war on terror might require that we overcome our historic squeamishness against the use of torture. In an interview on Meet the Press, Vice President Dick Cheney said that the war might require that the government go “to the dark side” in its dealings with prisoners. Regrettably, responsible public figures went even further. Just a few days before my talk at the Walker, for instance, Harvard University law professor Alan Dershowitz published a controversial piece in the Los Angeles Times advocating the use of “torture warrant[s]” against suspected terrorists. He later suggested that, in the so-called ticking time bomb scenario, interrogators should be allowed to insert a sterilized needle under a prisoner’s fingernails.11 And the Administration had already said the prisoners at the base would not be protected by the Geneva Conventions. In this climate, Kenny argued that the immediate legal challenge was not to some tribunal that loomed in the uncertain future, but to Hicks’s present, indefinite detention without legal process.

He was right, and the first challenge to the Administration’s post-9/11 detention policy was beginning.

II

Much of the current controversy about Guantánamo Bay has focused on the Administration’s legal position—the remarkable claim that the prisoners have no rights because they are foreign nationals detained outside the sovereign territory of the United States. But this focus suggests that the prisoners’ treatment was the consequence of a carefully reasoned legal judgment—as if the Administration had objectively determined it could hold them in strict isolation, without access to court or counsel, without charges and without the protections of the Geneva Conventions, and subject them to repeated interrogations under excruciating conditions because the prisoners have no legal right to anything else.

In fact, the reverse is true. As can often be the case in times of conflict, the Administration constructed its legal position to serve its policy preference. Unlike prior conflicts, however, the policy preference of the Bush Administration in the war on terror has been to deprive prisoners of all conceivable protections. As we shall see, the detentions at Guantánamo and elsewhere were deliberately fashioned to maximize secrecy, isolation, and control. These characteristics were considered essential to the interrogations that would take place. This produced an elaborate, and ultimately unsuccessful, legal argument—the argument rejected by the Supreme Court in Rasul. But the policy drove the legal analysis, and not, as is sometimes suggested, the other way around. To understand the detentions at Guantánamo, therefore, we must understand this policy preference.

On September 14, 2001, Congress authorized the president to use military force in the fight against al-Qaeda. Since that time, the president has treated the war on terror as an armed conflict and has invoked his constitutional power as commander in chief. The precise scope of the president’s war power is notoriously ill defined and the subject of endless constitutional debate. It is indisputably true, however, at least as a historical matter, that the president is given substantially more latitude by the other branches of government during wartime than during peace. As Supreme Court Justice Frank Murphy once observed, the war power gives the president “authority to exercise measures of control over persons and property which would not in all cases be permissible in normal times.” 12

But while Congress has authorized the use of force and the president has sent troops into battle, this conflict is very different from others that came before it. Unlike prior conflicts, the Administration argues, this one is not confined to a particular theater of operations. Al-Qaeda is a global threat and, for this reason, the Administration demands the authority to take the battle anywhere in the world. In addition, al-Qaeda’s adherents may be citizens of any nation in the world—including America. According to the Administration, therefore, the familiar concepts of enemy and ally have lost their traditional meaning. In the war on terror, anyone may be designated the enemy. The president claims that only he may make this designation, and that his designation is conclusive and may not be reviewed by any court.

Furthermore, support for al-Qaeda may take countless forms. While it certainly includes taking up arms against the United States and its allies, it also includes plotting the next terrorist attack. Or it may include raising money for its unlawful operations. Or laundering money in legitimate operations. It may even include doing nothing except waiting for a call to action. To meet this many-headed Hydra, the president claims he—and he alone—must have the flexibility to define the enemy as he sees fit, and to act against it no matter what form it takes.

Finally, and for all of these reasons, the Administration is hard pressed to say when the war will end. Because we are accustomed to think of war as a contest between nations, we understand at a practical level that the war is over when the enemy can no longer maintain an army in the field, or when it sues for peace or surrenders. But the war on terror pits us against an ideology. Secretary of Defense Rumsfeld has described our effort as a “global struggle against the enemies of freedom, the enemies of civilization.” 13 How do we know when we have defeated “the enemies of freedom” ? A conflict so nebulous is unlikely to end with either a single, recognizable event or within a foreseeable period. At least in these respects, the war on terror is more metaphorical than literal, like our own Sisyphean wars on drugs and poverty.

These differences do not merely distinguish this conflict from its predecessors. As we shall see, they also provide the occasion for a claim by the president to an unprecedented expansion of executive power. Consider what these differences imply. Because al-Qaeda knows no boundaries, the power invoked by the president extends over the entire globe. Because anyone may be a follower of al-Qaeda, and because support for al-Qaeda may take almost any form, the president claims he must enjoy the power to designate anyone as the enemy, and act against him by taking him into custody wherever he may be located. Because, the Administration maintains, the prisoners have no rights, they can be subjected to any conditions the executive may create and interrogated using any methods the military may devise. Finally, because the war has no definite end, neither does the president’s power. This combination of endless conflict with unbounded executive power creates a claim to unlimited presidential authority.

More than fifty years ago, when President Harry Truman invoked the war power to justify his seizure of the steel mills, Supreme Court Justice Robert Jackson warned that “[n]o penance would ever expiate the sin against free government of holding that a President can escape control of executive powers by law through assuming his military role.” 14 But the concern that animated Justice Jackson’s warning did not suddenly spring forth in 1952. As the Court wrote in an 1866 case involving unlawful imprisonment during the Civil War, the drafters of the Constitution “knew—the history of the world told them—the nation they were founding, be its existence short or long, would be involved in war; how often or how long continued, human foresight could not tell; and that unlimited power, wherever lodged at such a time, was especially hazardous to freemen.” 15 For that reason, the Constitution has always been understood to restrain presidential power, even—and perhaps especially—during what the Court has euphemistically called “troublous times.” While the power to wage war is awesome indeed, “[e]ven the war power does not remove constitutional limitations safeguarding essential liberties.” 16

But it is precisely this historic balance between power asserted and power restrained that has been upset in the war on terror. As we will see, the Administration claims all the authority that could conceivably flow to the executive branch during a time of armed conflict, but accepts none of the restrictions. The result is unchecked, almost imperial power: the power to define the enemy, to act against this enemy anywhere in the world, to imprison him indefinitely without legal process and under any conditions, and to prevent review of any of these discretionary actions by the courts. All of this power is limited only by the president’s promise to exercise it wisely. Nowhere is this power, and its abuse, more evident than at Guantánamo Bay.

 

In the end, the detentions at Guantánamo are important not simply—and perhaps not even principally—because of the unpardonable treatment the men and boys at the prison have been forced to endure, and not simply because of the unprecedented legal position the Administration has taken to defend this state of affairs. Guantánamo is important, as well, because of what it reveals about the Administration’s vision of presidential power, and the lengths to which it will go to defend this radical vision. Lives have been, and will continue to be, ruined by the Administration’s detention policy, but in time, the policy—like earlier wartime misadventures—will fade into the distant past. But when we look back at the crumbling shell of Camp Delta, we will be forced to confront its lasting damage—to the Constitution, to the country, and to the rule of law. For centuries we have understood that “[t]he accumulation of all powers legislative, executive, and judiciary in the same hands…may justly be pronounced the very definition of tyranny.” 17 The president himself captured what is at stake with these detentions: “We are in a fight for our principles, and our first responsibility is to live by them.” 18

*Throughout this book I have followed the convention of spelling “Guantánamo” with an accent over the second a, except where I quoted a document that spells the word without the accent.

*Disclosure: Sandra is also my wife.
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I

In the Introduction, we saw for the first time—and apparently in spite of her best efforts—the methods of Sergeant Lacey, who, according to an FBI agent on the scene, grabbed a prisoner’s genitals in the course of an interrogation. We also learned about “detainee #63,” who “had been subjected to intense isolation for over three months,” after which time he was seen “evidencing behavior consistent with extreme psychological trauma (talking to non-existent people, reporting hearing voices, crouching in a corner of the cell covered with a sheet for hours on end). ” As we will see, Sergeant Lacey’s conduct is by no means an aberration. A Pentagon investigation confirmed “numerous instances” in which female interrogators, using dye, pretended to flick or spread menstrual blood on prisoners.1 The technique was intended to interfere with the prisoners’ prayer; a Pentagon official familiar with the investigation said, “If a woman touches him prior to prayer, then he’s dirty and can’t pray.” 2 Nor is this confined to Guantánamo. Since 9/11, the United States has opened approximately six hundred investigations into prisoner abuse. As of February 2006, ninety-eight prisoners had died in U.S. custody, and thirty-four of these deaths are being investigated by the military as suspected or confirmed homicides.3

These events naturally lead us to ask why the Administration created Camp Delta and the other prisons in the war on terror. One answer is that the Administration needed a place to hold captured prisoners, just as in any war. But these are not like the prisons we built for captives in World War II, or Korea, or Vietnam. To understand these prisons, we must return—however painful it may be—to that Tuesday morning, September 11, 2001. I was living in Minneapolis at the time and was driving to my office when I heard the news on the radio that the first World Trade Center tower had been hit by a plane. No one seemed to understand what had taken place, and there was some thought it may have been an accident. Inside, my colleagues and I watched the scene unfold on television. My wife was in Mexico City on business at the time and I reached her in her hotel. The telephone was our only connection, but we clung to it like a lifeline as the second plane crashed into the south tower. Soon we learned about the plane at the Pentagon, and not long after about the plane downed in Pennsylvania. This was not an accident.

For a time, all was chaos. Speculation flew and confusion reigned. There was a rumor that a plane was unaccounted for, somewhere near Seattle. Before long, all planes were grounded, leaving my wife stranded in Mexico. Like so many others, and though thousands of miles apart, we watched together on television as the stricken towers fell. We spent anxious hours trying to reach our friends in New York, many of whom lived and worked in the shadow of what came to be known as Ground Zero. But our efforts were in vain; lines were down and circuits were jammed. For the next several days, I shook my head in silent disbelief and could not help but cry at the tragic stories of family members wandering the streets of New York, checking hospitals and morgues, looking for the loved ones they had so casually kissed goodbye that Tuesday morning. We cannot escape these memories, nor should we try. And we cannot fairly evaluate what took place in the days, months, and even years that followed unless we are willing to keep these memories in mind.

The Bush Administration has not provided a complete explanation for its detention policy. (Part of the motivation for this book is that no one else has either.) But that explanation emerges clearly enough if we examine things from the Administration’s perspective, beginning with 9/11. On that day, al-Qaeda carried out the most destructive foreign attack on U.S. soil in this country’s history. Thousands died, and the lives of thousands of others were shattered forever. The damage to the economy quickly raced into the billions of dollars. More importantly, the nation emerged from that morning different from the night before, and not simply for the rage and confusion that followed in the wake of the attack.

And while September 11 was successful beyond the maddest dreams of its planners, it should not have been a complete surprise. As the 9/11 Commission and others have rightly pointed out, the threat of Islamic terrorism had been present for years:


	
1993: A group led by Ramzi Yousef detonated a bomb at the base of the World Trade Center. The police also uncovered a plot by Sheik Omar Abdel Rahman to blow up a number of New York landmarks, including the Holland and Lincoln tunnels.

	
1995: Police in Manila uncovered a plot by Yousef to blow up a dozen U.S. airliners over the Pacific.

	
1996: A truck bomb in Dhahran, Saudi Arabia, exploded at the base of the Khobar Towers, killing nineteen U.S. servicemen and wounding hundreds of others.

	
1998: Osama bin Laden issued his now infamous fatwa claiming it was God’s decree that Muslims kill Americans. Al-Qaeda operatives carried out nearly simultaneous truck bomb attacks on the U.S. embassies in Nairobi, Kenya, and Dar es Salaam, Tanzania, killing 224 and wounding thousands.

	
1999: A U.S. Customs agent arrested Ahmed Ressam at the U.S.-Canadian border as he was smuggling explosives into the country. His target was Los Angeles International Airport.

	
2000: Al-Qaeda operatives in Aden, Yemen, used a motorboat filled with explosives to blow a hole in the side of the USS Cole, killing seventeen servicemen.4




Though bin Laden was certainly a grave and growing threat, his success that morning in 2001 demonstrated just how little we knew about al-Qaeda, including the extent to which the terror network had penetrated American society and its plans for the future. Even if various intelligence agencies knew scattered pieces, in the years before 9/11 “there was no comprehensive review of what the intelligence community knew” about the organization.5 Whatever else 9/11 may signify, therefore, it surely represented a failure (and perhaps an indictment6) of the intelligence community. Three days after the attacks, Congress authorized the president to use “all necessary force” against those responsible.7 On September 20, the president vowed to meet this threat by using “every resource at our command,” including “every necessary weapon of war.” 8

Once the Administration decided to mount a military response, it was inevitable that the military (and, we will see, the CIA) would capture a substantial number of people. The Administration no doubt hoped at least some fraction of these prisoners would be members of al-Qaeda. But at the same time, the Administration must have considered that the number of prisoners with useful intelligence was potentially quite small. Military planners estimate that during counterinsurgency operations, the enemy “capture rate” “may be very low,” in part because the “failure of the enemy to wear a uniform or other recognizable insignia results in an identification problem. As a result, large numbers of civilian suspects may also be detained during operations.” 9 In Vietnam, for example, the military reported that only one of every six detainees taken into custody was actually a prisoner of war.10 But having these prisoners in custody provided the Administration with an opportunity to shed light on a dark and shadowy enemy—assuming it could identify the few prisoners with useful information, and extract it during interrogations.

The Bush Administration also might have expected this would be no easy task. Al-Qaeda, like a number of clandestine military organizations, is obsessed with secrecy. During the search of an alleged al-Qaeda member’s home in Manchester, England, police found a training manual that showed just how carefully the organization guards its internal structure. The manual cautioned members to establish widely dispersed cells “whose members do not know one another, so that if a cell member is caught the other cells would not be affected, and work would proceed normally.” 11 The manual also advised members to employ a variety of deceptions and subterfuges to disguise their identity and objectives. All of this makes the task of extracting intelligence from al-Qaeda agents that much more difficult. Yet, as we will see, U.S. military regulations explicitly prohibit torture and all forms of coercive interrogations. These regulations were written to comply with the Geneva Conventions, which were drafted to ensure that people captured during armed conflict are treated humanely.* If we followed the law, would we miss the chance to acquire valuable intelligence?

Finally, though 9/11 was undoubtedly a monstrous crime, the Bush Administration could have concluded that interrogations in the war on terror were fundamentally different from interrogations in a criminal case. A police interrogator typically wants to know whether a suspect committed a crime that took place sometime in the past. But a military interrogator typically wants to know the nature and character of the enemy, including its structure and future plans. Learning about a particular event that took place in the past may be only incidental to this purpose. The difference between police and military interrogations, therefore, is frequently (but not always) the difference between gathering evidence to be used in the prosecution of an event that has already taken place and gathering intelligence to be used for a military campaign that will take place in the future. And since 9/11 was principally an intelligence failure, the Administration could have believed the interrogations should look more like the latter than the former.12

II

The Administration’s vision of military intelligence-gathering is based on the “mosaic theory,” which maintains that intelligence—particularly human intelligence (labeled HUMINT and referring to intelligence extracted from people)—about an unconventional enemy is not likely to come from a single, all-important interrogation with one captured prisoner. By design, each prisoner knows only a small piece relating to his own involvement, and in some cases may not even understand the significance of that piece, which emerges only when combined with other, seemingly innocent, pieces of information culled from interrogations with every other prisoner. And with each new prisoner, analysts need to retrace their steps, cross-checking the new information against the old. This may require that prisoners be interviewed over and over again, even if they had been questioned at length only days or weeks earlier. Only through this painstaking process will a mosaic finally emerge that captures the complete picture of the enemy and its plans, or so the Administration maintains.

The Bush Administration first articulated this theory within days of 9/11, when it began to detain hundreds of people, most of whom were Muslim men, for alleged violations of their immigration status. These immigration detentions are not the focus of this book, since they took place within a preexisting legal framework.13 But these detentions are nonetheless important to our inquiry, because the Administration altered that framework in important ways that shed light on the eventual detentions at Guantánamo and elsewhere.

Prior to 9/11, people arrested for immigration violations were typically released on bond while their cases worked their way through the courts. For the immigration detentions after 9/11, however, the Administration adopted a wholesale policy of preventive detention—the controversial practice of incarcerating people while the government determines whether they did anything wrong.14 In scores of proceedings, the Administration defended this practice by submitting the same affidavit from FBI Agent Michael Rolince, who explained that “the business of counterterrorism intelligence gathering in the United States is akin to the construction of a mosaic.” 15 According to Rolince:

At this stage of the investigation, the FBI is gathering and processing thousands of bits and pieces of information that may seem innocuous at first glance. We must analyze all that information, however, to see if it can be fit into a picture that will reveal how the unseen whole operates…. What may seem trivial to some may appear of great moment to those within the FBI or the intelligence community who have a broader context within which to consider a questioned item or isolated piece of information. At the present stage of this vast investigation, the FBI is gathering and culling information that may corroborate or diminish our current suspicions of the individuals who have been detained…. In the meantime, the FBI has been unable to rule out the possibility that respondent is somehow linked to, or possesses knowledge of, the terrorist attacks on the World Trade Center and the Pentagon. To protect the public the FBI must exhaust all avenues of investigation while ensuring that critical information does not evaporate pending further investigation.16


At the same time, the Administration wanted to construct this “mosaic” in secret. It refused to disclose “the number of people arrested, their names, their lawyers, the reasons for their detention, and other information related to their whereabouts and circumstances.” 17 It also ordered that the press be excluded from all immigration proceedings involving these detainees, and that the cases not be listed on the public docket. But secret arrests and closed courts are virtually unheard of in this country. The government had never before tried to close an entire set of cases based on a blanket, undifferentiated claim that closure was a good idea, rather than on a case-by-case demonstration of need. A number of organizations filed requests under the Freedom of Information Act seeking, among other things, the names of the prisoners and their attorneys, the location of their arrest, and the location of their incarceration.18

The Administration refused to budge, arguing that even the most modest disclosures would threaten national security. The organizations sued in federal court in Washington, D.C., and the Administration defended its claim to secrecy in a declaration by James Reynolds, chief of the Terrorism and Violent Crime Section in the Criminal Division of the Justice Department. In his declaration, Reynolds warned that “as long as these investigations remain open and active, disclosing the information in question could result in significant harm to the interests of the United States….” 19

[R]eleasing the names of the detainees who may be associated with terrorism and their place and date of arrest would reveal the direction and progress of the investigations by identifying where DOJ [Justice] is focusing its efforts. In effect, it would allow terrorist organizations to map the progress of the investigation and thereby develop the means to impede them. Even disclosing the identities of those detainees who have been released may reveal details about the focus and scope of the investigation and thereby allow terrorists to counteract it…. The rationale that underlies the withholding of the names of the detainees similarly supports the nondisclosure of their lawyers’ identities…. Release of such a list may facilitate the identification of the detainees themselves and the harms described above could ensue.20


Several things emerge from these events, and from the Rolince and Reynolds declarations in particular. First, the “mosaic theory” contemplates the prospect of prolonged detention. The process of “gathering and culling” “thousands of bits and pieces of information that may seem innocuous at first glance” could take months, if not years. This would be particularly true if the Administration were determined to “exhaust all avenues of investigation” before deciding that a particular prisoner was not “somehow linked to, or possess[ing] knowledge of,” the 9/11 attacks. In theory, constructing this “mosaic” authorizes indefinite detentions, since it depends on both retrospective and prospective approaches to intelligence. One can never know in advance just how much time a particular investigation will require.

Second, Reynolds’s declaration reveals a decided preference for conducting these investigations with as much secrecy as possible. In the immigration hearings that were the subject of his declaration, the prisoners had the right to hire a lawyer. But it is clear from his affidavit that, if the Administration could have excluded counsel, it would have. And finally, the immigration violations that provided the ostensible basis for the detentions were admittedly pretextual. That is, they simply provided a basis to hold the prisoners while the FBI completed its investigation. In that respect, the detentions were never meant to produce criminal charges. Any given interrogation may have produced evidence of a crime (in point of fact, no person arrested under this program was charged in connection with 9/11),21 but that was not their primary purpose. The detentions were preventive. As a result, the great majority of prisoners were held for months but never charged with any wrongdoing. They were simply held until the investigation was over.

In short, the immigration detentions in the immediate wake of September 11 were prolonged, secret, preventive detentions, the true purpose of which was to allow the FBI to investigate whether the prisoner posed any threat to security. All of these elements would eventually become part of the detentions in the war on terror. But the immigration detentions only begin to explain the Administration’s detention policy. In particular, the immigration detentions were under the control of the Justice Department, whereas virtually all of the prisoners held in connection with the war on terror, at Guantánamo and elsewhere, are in the custody of the Defense Department and the CIA. How do the military and the CIA gather “human intelligence” ? What conditions are necessary to make these interrogations a success? To understand this part of the detention policy, we must look elsewhere.

III

The overwhelming majority of people imprisoned by the Administration in the war on terror have been foreign nationals, and the majority of these have been imprisoned under the detention policy described in the last chapter: potentially indefinite, virtually incommunicado incarceration, without charges, without recourse to courts or counsel, and without the benefit of the Geneva Conventions. But a number of U.S. citizens have also been swept up in this policy, and two that we know of were detained in this country: Yaser Hamdi and José Padilla.* Hamdi was seized in Afghanistan and transported to Guantánamo Bay. When it was discovered he was an American citizen, he was transferred to a naval brig in Norfolk, Virginia. Later he was moved to a brig in Charleston, South Carolina, where he was held in solitary confinement. José Padilla was seized at O’Hare Airport in Chicago and transferred to New York. Initially, he was held in the custody of the Justice Department then later handed over to the Defense Department, which moved him to the same Charleston brig that held Hamdi.22

Lawyers for Hamdi and Padilla challenged the detentions, arguing that U.S. citizens held thousands of miles from any battlefield had to be charged with a crime or released. I discuss these cases in detail later in the book. For now, however, we are concerned with events that took place shortly after their seizure, when the lawyers for Hamdi and Padilla did what any lawyer would do, and what lawyers had always been allowed to do in this country: they tried to meet with their clients. The Defense Department, however, refused to permit it. The attorneys protested in court, and the Administration defended its unprecedented position by submitting statements from senior military officials.23

In Hamdi’s case, the Administration relied on a declaration from Colonel Donald Woolfolk, at that time the acting commander of the detention facility at Guantánamo Bay. In Padilla’s case, they relied on a similar declaration from Vice Admiral Lowell Jacoby, director of the Defense Intelligence Agency. The Woolfolk and Jacoby declarations go a long way toward explaining the uncompromising logic of the Administration’s detention policy. Both officials began with the warning that the nation’s security depends almost entirely on the ability to successfully interrogate prisoners captured in connection with the war on terror. Colonel Woolfolk, for instance, said that “interrogation provides information that likely could not be gleaned from any other source,” and warned that “[l]oss of this tool, in any respect, would undermine our nation’s intelligence gathering efforts, thus crippling the national security of the United States.” 24 He insisted that attacks like that of September 11 could become “tragically common” if the court failed to heed his admonitions.25 Admiral Jacoby was less alarmist but equally stern, cautioning that “[t]he security of this Nation…is dependent upon the United States Government’s ability to gather, analyze, and disseminate timely and effective intelligence.” 26

Jacoby and Woolfolk then described the essential elements of a successful interrogation. Foremost, success depends on the ability to create and maintain “an atmosphere of dependency and trust between the subject and the interrogator.” 27 The prisoner must come to believe that his welfare is completely dependent on his interrogator, and to trust that his only hope is to cooperate completely. Developing this relationship takes time, potentially “months, or even years.” 28 Even after the trust relationship is formed, according to Jacoby’s declaration, the nature of the interrogation process must be ongoing: as the military learns information from one prisoner, it must renew and repeat its interrogation of prisoners captured earlier.29 This, of course, makes it impossible to say how long a particular prisoner may be of use to the United States, since his value conceivably depends on what the military learns from people who may be captured in the future.

To maintain this delicate “atmosphere,” the military must hold the prisoner in a “secure,” “tightly controlled environment.” 30 Any interruption, however brief and for whatever reason, would “sever” the carefully crafted relationship between the interrogator and his prisoner, which in turn would imperil national security.31 It follows, therefore, that the prisoner cannot, under any circumstances, be allowed access to counsel until the interrogation is complete. “Any insertion of counsel into the subject-interrogator relationship—even if only for a limited duration or for a specific purpose—can undo months of work and may permanently shut down the interrogation process.” 32 Counsel instills in the prisoner the dangerous and misguided belief that he may secure relief “through an adversarial civil litigation process”—that is, the courts. This would be disastrous to the “sense of dependency and trust that the interrogators are attempting to create.” The prisoner must realize that his welfare is wholly in the hands of his interrogators, and “that help is not on the way.” 33 In short, the interrogator’s battle is won only when the prisoner believes that all is lost, for only then will he abandon his resistance.

Taken together, the declarations from Jacoby, Woolfolk, Rolince, and Reynolds lay the groundwork for much of the Bush Administration’s detention policy. We see a model that contemplates prolonged, potentially permanent incarcerations, characterized by isolation (meaning the prisoners will be held with limited or no access to the outside world), secrecy (meaning their identity will be known only to the Administration), and control (meaning the prisoners’ conditions will be controlled solely by their captors, in order to impress upon them that “help is not on the way” ). Furthermore, the policy adopts what could be thought of as a default position in favor of continued incarceration.34 While it may seem to the uninitiated that the prisoner knows only “innocuous” facts, the true import of his information may become known only once the military has the opportunity to reinterrogate him based on information learned from other prisoners, including prisoners who have not yet been captured. Only by this painstaking process can the government exclude “the possibility”—however remote—that the prisoner “is somehow linked to, or possesses knowledge of, the terrorist attacks.” In any given case, therefore, the most critical decision is the first one; once a detention begins, the institutional mind-set virtually guarantees that it is unlikely to end anytime soon.35 It also means, inevitably, that some number of innocent people will be detained. The only question is how long they will be held before they are cleared of any wrongdoing and released. In the immigration detentions, the average length of time between arrest and clearance by the FBI was eighty days. More than a quarter of the clearances took longer than three months.36

Yet these declarations still are not enough to explain the whole of the detention policy. Just what does it mean to create an “atmosphere of dependency and trust” ? What does the prisoner’s “secure” and “tightly controlled environment” look like? Precisely how does the military convince a prisoner that “help is not on the way” ? In his declaration, Colonel Woolfolk promised—falsely, it would turn out—that the military does not use “corporal” forms of persuasion, and that its interrogation methods were “humane.” What does that mean? Perhaps not surprisingly, Admiral Jacoby and Colonel Woolfolk were deliberately vague about all of this.

*The Geneva Conventions are discussed in greater detail in Chapter 3.

*We do not know the number of U.S. citizens detained overseas. As of the summer of 2005, at least five were in custody in Iraq alone. See “Five American Detainees Held By U.S. Military In Iraq,” Reuters, July 6, 2005. At least one of these five has since been released without charges, but we do not know whether others have been captured since then, nor do we know whether any Americans are in custody outside Iraq.
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I

Military interrogation presents an elemental challenge: the interrogator wants to learn what the prisoner wants to withhold. The very nature of the enterprise invites abuse, since the obvious temptation is to extract the information by any means necessary. And the temptation to use brute force rises with the perceived cost of failure. The more significance we attach to the information sought, the greater the risk that the interrogator will resort to violence in order to get it. This, of course, presents two concerns. The first is the need to avoid false confessions. The military obviously has no legitimate interest in obtaining unreliable intelligence, and the most compelling practical objection to the use of torture is the likelihood that it will produce just that. The second concern should be no less obvious: torture is abhorrent. Among civilized nations, few principles are more firmly established than the absolute prohibition on torture. But even this moral imperative has a pragmatic dimension. The use of torture by one side in an armed conflict will almost inevitably produce reprisals by the other. Eventually, the conflict degenerates into escalating acts of barbarity. One important reason why modern armies take care not to mistreat prisoners, therefore, is a concern for the welfare of their own soldiers.

The U.S. Army has lived by these principles for nearly 150 years. Army Field Manual 34-52, Intelligence Interrogation (FM 34-52), which represents the military’s “capstone doctrine for the conduct of interrogation operations,” 1 instructs interrogators in a series of techniques designed to overcome a prisoner’s reluctance without resorting to torture or unlawful coercion. And the touchstone for maintaining this balance is restraint:

Experience indicates that the use of prohibited techniques is not necessary to gain the cooperation of interrogation sources. Use of torture and other illegal methods is a poor technique that yields unreliable results, may damage subsequent collection efforts, and can induce the source to say what he thinks the interrogator wants to hear.2


Abusive interrogations are not merely counterproductive. As the Army recognizes, “[r]evelations of [the] use of torture by US personnel will bring discredit upon the US and its armed forces while undermining domestic and international support for the war effort. It may also place US and allied personnel in enemy hands at a greater risk of abuse by their captors.” 3 For that reason, FM 34-52 emphasizes repeatedly that “[e]verything the interrogator says and does must be within the limits” of the Geneva Conventions, which expressly prohibit torture and coercive interrogations.* The Field Manual also prohibits retaliation: “knowing the enemy has abused US and allied PWs [prisoners of war] does not justify using methods of interrogation specifically prohibited by the [Geneva Conventions] and US policy.” 4

For the great majority of prisoners, maintaining this balance sounds more difficult than it is. Most people cannot tolerate high levels of anxiety for very long. Yet few events in an armed conflict produce higher levels of anxiety than becoming a prisoner. “The circumstances of capture are traumatic for most sources. Capture thrusts them into a foreign environment over which they have no control.” For most prisoners, this creates an almost irresistible desire to cooperate with their questioners. With these prisoners, interrogators need not use anything more aggressive than direct questioning. “The interrogator asks questions directly related to information sought, making no effort to conceal the interrogator’s purpose. The direct approach, always the first to be used,…is the most effective. Statistics show in World War II, it was 90 percent effective. In Vietnam and Operations Urgent Fury, Just Cause, and Desert Storm, it was 95 percent effective.” 5

Yet the direct approach will not always work, and for “hesitant or uncooperative sources,” the Field Manual encourages interrogators to employ a host of “psychological ploys” and “verbal trickery” that may be used to extract information from resistant sources. Some of these ruses are not particularly sophisticated. The “incentive approach,” for instance, simply involves “the application of inferred discomfort”—the promise or threat of better or worse treatment in exchange for cooperation. The “file and dossier” approach calls for the creation of an overstuffed file, suitably marked to look as though it contains the prisoner’s entire life history. The sheer volume of material, selectively disclosed to a confined captive, convinces him that all is lost and that “it would be useless to resist.” But other techniques are considerably more ominous. The “fear-up” approach, for instance, “is the exploitation of a source’s preexisting fear during the period of capture and interrogation.” The objective “is to convince the source he does indeed have something to fear; that he has no option but to cooperate.” Another approach involves “attacking the source’s sense of personal worth.” This technique, known as “pride and ego-down,” calls for the interrogator “to pounce on the source’s sense of pride.” 6

All of these “psychological techniques” share a common goal: to expose “weaknesses which, if recognized by the interrogators, can be exploited” during an interrogation.7 Though no two interrogations are alike, in every case the interrogator must “[e]stablish and maintain control over the source and interrogation,” and “[m]anipulate the source’s emotions and weaknesses to gain his willing cooperation.” 8 In this context, “willing” does not mean voluntary. Instead, it “refers to the source’s answering the interrogator’s questions, not necessarily his cooperation.” 9 Furthermore, a prisoner is most apt to be “willing” to cooperate “immediately after undergoing a significant traumatic experience.” 10 That is why capture opens a window of opportunity for productive questioning. This initial “vulnerability,” however, “passes quickly. An individual’s established values begin to assert themselves within a day or two. When this happens, much of an individual’s susceptibility to interrogation is gone.” 11 Since a prisoner can be captured only once, the interrogator who was not present when the prisoner was taken into custody cannot take advantage of this momentary vulnerability—unless, that is, she subjects the prisoner to a new “significant traumatic experience.”

The Army knows that many of the psychological manipulations described in FM 34-52 can be abused. For example, the “fear-up” approach “has the greatest potential to violate the laws of war” because the prisoner may believe he will be punished or injured if he does not cooperate, a threat which violates the Geneva Conventions. “The pride and ego-down approach is also a dead end in that, if unsuccessful, it is difficult for the interrogator to recover and move to another approach…without losing all credibility.” And great care must be used when employing the “incentive approach” because the prisoner “might be tempted to provide false or inaccurate information to gain the desired luxury item or to stop the interrogation.” 12 In fact, because an overzealous interrogator may be tempted to contrive techniques that, in the words of the Field Manual, “approach the line” between lawful and unlawful methods, the military cautions interrogators to “consider these two tests” before using any controversial approach:


Given all the surrounding facts and circumstances, would a reasonable person in the place of the person being interrogated believe that his rights, as guaranteed under both international and US law, are being violated or withheld, or will be violated or withheld if he fails to cooperate.

If your contemplated actions were perpetrated by the enemy against US PWs [prisoners of war], you would believe such actions violate international or US law.



If the interrogator answers either of these questions in the affirmative, he is trained not to go forward with the proposed technique.13

 

But this description is still incomplete. Because FM 34-52 was always intended to be a public document, the reader is left to imagine how the military “establishes and maintains control” or what it takes to make a prisoner “susceptible” to interrogation, or “willing” to cooperate. More importantly, the techniques described in FM 34-52 are constrained by the Geneva Conventions. As noted earlier, the Conventions prohibit all forms of coercive interrogations. For that reason, FM 34-52 does not tell us what an interrogator would do if she were not subject to the Conventions. As we will see in the next chapter, in February 2002, President Bush issued his fateful order that the prisoners captured during the war on terror would not be protected by the Conventions. In the months that followed, the Administration devised a set of coercive interrogation techniques that went far beyond those described in FM 34-52—in fact, far beyond anything military interrogators had ever been authorized to use before. To take the last step toward understanding Camp Delta, therefore, we need to consult what one experienced observer has called “the most comprehensive and detailed explanation in print of coercive methods of questioning”—the KUBARK manual, the infamous CIA Cold War handbook on interrogation theory and practice.14 As reporter Mark Bowden has said, “If there is a bible of interrogation, it is the Kubark Manual.” 15

II

The KUBARK manual is an extraordinary document. Drafted in 1963, it draws on postwar research into the psychology of human behavior and on the CIA and military intelligence doctrine of the time. The result is a comprehensive theory of interrogation distilled into practical lessons to be used by CIA interrogators. Betraying its Cold War origins, KUBARK operates on the assumption that most interrogations will be directed at “foreign intelligence and security services or Communist organizations.” 16 The CIA removed this focus twenty years later, however, when it drafted the Human Resource Exploitation Training Manual to meet its needs in Latin America. This version relies on the same theory and encourages many of the same practices as the original. Both became public in 1997 after a protracted legal battle waged by reporters from the Baltimore Sun, who obtained the documents under the Freedom of Information Act.

KUBARK and Army Field Manual 34-52 endorse the same basic approach to intelligence-gathering and rely on many of the same manipulative techniques. But the KUBARK manual goes far beyond the Field Manual in two significant respects. First, the KUBARK manual was never intended to be a public document. It was meant to describe interrogation techniques that would be used only in covert CIA operations. Since psychological ploys lose their effectiveness if the subject knows what is afoot, the CIA had an obvious interest in keeping this manual secret.17 But this promise of secrecy is precisely what makes the manual so valuable to us, because secrecy induced the unknown author of the KUBARK manual to write with refreshing—some would say alarming—candor. And second, unlike the Army Field Manual, the KUBARK manual describes interrogation techniques that are not constrained by the Geneva Conventions. It therefore allows us to see what an unrestrained counterintelligence interrogation might look like.

The KUBARK manual operates on the premise that a prisoner will divulge what he knows only when he realizes that resistance is pointless. To that end, the prisoner must come to believe his captors are “all-powerful,” and that he is helpless and alone, completely dependent on his captors. Confusion, fear, and isolation are the interrogator’s stock in trade, for they “create and amplify an effect of omniscience.” “The interrogator can and does make the subject’s world not only unlike the world to which he had been accustomed but also strange in itself—a world in which time, space, and sensory perception are overthrown.” The objective “is to generate maximum pressure…inside the interrogatee [until h]is resistance is sapped.” Everything the interrogator says and does is designed to bring the prisoner to this point of surrender.18

Like the Army Field Manual, the KUBARK manual recognizes that the “manner and timing of arrest” can prove deeply traumatic. Because the goal is to produce “the maximum amount of mental discomfort” [emphasis in original], the prisoner should be arrested when he least expects it. Early morning raids are best, both because “surprise is achieved then, and because a person’s resistance…is at its lowest.” But this sense of disorientation must not be allowed to lapse. “Little is gained if confinement merely replaces one routine with another.” For that reason, the prisoner’s environment should “enhance” his sense of “being cut off from the known and…being plunged into the strange.” Detention also allows the interrogator to control the prisoner’s environment. “Manipulating these into irregularities, so that the subject becomes disoriented, is very likely to create feelings of fear and helplessness.” 19

In the orchestrated effort to break down a prisoner’s resistance, nothing is left to chance and no detail is overlooked. The interrogation room “should be free of distractions. The colors of walls, ceiling, rugs, and furniture should not be startling. Pictures should be missing or dull.” There should be no telephone in the room, since a phone “is a visible link to the outside; its presence makes a subject feel less cut-off, better able to resist.” The interrogations themselves “should not be held on an unvarying schedule” because “[t]he capacity for resistance is diminished by disorientation. The subject may be left alone for days; and he may be returned to his cell, allowed to sleep for five minutes and brought to an interrogation which is conducted as though eight hours had intervened. The principle is that sessions should be so planned as to disrupt the source’s sense of chronological order.” 20 Virtually every aspect of the Administration’s detention policy, and everything it has done at Guantánamo, has been shaped by this uncompromising vision of intelligence gathering.

 

Shafiq Rasul and Asif Iqbal were boyhood friends. They grew up together in Tipton, a small town in Britain’s west Midlands. They are Muslim, but not especially devout and certainly not fundamentalist. They are clean-shaven, for instance, and have a number of non-Muslim friends. In early September 2001, they traveled to Pakistan. Asif’s parents had arranged for him to marry a woman in Faisalabad. Shafiq planned to stay on after the wedding to take computer courses, because the fees were lower than in England. They traveled with a third Tipton friend, Rhuhel Ahmed, who was to be Asif’s best man. Asif and Rhuhel were twenty; Shafiq was twenty-four.21

Like many young men, the “Tipton Three,” as they came to be known, had an impetuous streak. In fact, looking back, it is fair to say they were foolish. In early October 2001, they traveled from Pakistan to Afghanistan, hoping to provide humanitarian aid in what everyone knew would soon become a country ravaged by war. They planned to use the money they had saved for their trip. But as the bombing began and the ground war heated up, the three young men realized how foolhardy their plan had been. They tried to flee and eventually joined a group of refugees streaming out of Kunduz, in northeastern Afghanistan. Soon they were surrounded by troops loyal to the Afghan warlord Rashid Dostum. Dostum’s men bombed the convoy. The young Brits, along with hundreds of others, surrendered. Eventually they were jammed into closed metal containers and trucked to Dostum’s prison at Shebargan. Scores of prisoners suffocated during the trip. After a little more than a week in Shebargan, the three were visited by representatives of the International Red Cross, who promised to alert the British government. In late December, however, after about a month in Dostum’s prison, they were handed over to the Americans. They were hooded, taken to the airport, shackled together, and flown to the U.S. military base in Kandahar, in southwest Afghanistan, where they were subjected to a series of violent interrogations, always at gunpoint.22 In January 2002, they were brought to Guantánamo.

Rasul has described some of the KUBARK methods used against him at the base:

If it hadn’t been for the Arabs knowing by the position of the sun when to pray, we wouldn’t have known even that. We didn’t know the time. We know the dates we know because we counted for ourselves and some soldiers would tell us enough to let us slightly keep track, otherwise there was no way and there was never meant to be any way. Sometimes the prayer call would be played five times a day, but then it would be stopped again.23


The combined effect of these physical, environmental, and emotional manipulations is to “enhance” the “unsettling effect” of the tricks and ruses described in the KUBARK manual. The interrogator manipulates the prisoner’s reality, creating an ominous, threatening, and bizarre world that “disrupt[s] radically the familiar emotional and psychological associations of the subject. When this aim is achieved, resistance is seriously impaired.” At that critical moment, the prisoner enters “a kind of psychological shock or paralysis” caused by “a traumatic or sub-traumatic experience.” This experience shatters the “world that is familiar to the subject as well as his image of himself within that world.” When this occurs, “the source is far more open to suggestion [and] far likelier to comply.” 24

But the KUBARK manual recognizes that even these “radical” disruptions may not be enough to overcome the resistance of some sources. For these prisoners, the manual reserves its most aggressive, coercive approaches. In this context, “coercive” refers to the application of external pressures that destroy a prisoner’s capacity to function as a “civilized man.” The goal is to produce a “regression of the personality to whatever earlier and weaker level is required for the dissolution of resistance and the inculcation of dependence.” Research has shown this usually doesn’t take much. “Relatively small degrees of homeostatic derangement, fatigue, pain, sleep loss, or anxiety” are generally sufficient. The manual discusses a number of coercive techniques, the goal of which is to instill a sense of “debility, dependence, and dread.” 25


I was suddenly collected and taken to one of the three isolation blocks, “November.” I asked the Sergeant why I was being moved and he said, “We don’t know. The order is from the interrogators.” I was placed in a metal cell painted green inside…. It was extremely hot, hotter than the other cells I’d been in previously…. There was a glass panel at the hatch at the front of the cell so they could keep an eye on us…. For the first week I had no idea what was going on.

Shafiq Rasul26



Another effective weapon in the interrogator’s arsenal of coercive techniques is isolation. By depriving a prisoner of “stimuli,” the interrogator intensifies the sense of anxiety, “depriving the subject’s mind of contact with an outer world and thus forcing it upon itself.” 27

If you were already depressed it [isolation] makes you more depressed because you keep thinking negatively about the same thing and there’s no one there to comfort you or distract you. Sometimes you welcome interrogation when you’ve been in isolation because there is someone to talk to and it’s a release and no doubt that’s what interrogators are counting on when they keep you there.
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