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CHAPTER 1 Family Mediation’s Scope


FAMILY MEDIATION PRACTICE describes mediation as a method and demonstrates the techniques used to mediate various types of disputes. Families with problems who seek professional help may decide that mediation offers them the best assistance when this approach is explained to them. For the reader interested in becoming a mediator or considering hiring one to help resolve a dispute, this chapter provides a basic understanding of how mediation works.

Chapter Two, “The Mediation Process: Typical Stages and Techniques,” demonstrates what actually happens in mediation sessions. Examples illustrate how the mediator sets the tone for open communication and encourages the disputants to focus on reaching an agreement rather than stressing their grievances. The reader learns how the mediator typically guides the disputants through a series of stages toward settling their conflict.

Chapter Three, “Mastering the Mediation Method: Art and Technology,” discusses ways for the mediator to develop a personal mediating style by acquiring language skills that can be applied in a range of mediating contexts. Specific techniques, such as humor, story-telling, and role-playing are explained here. Using a personal computer and video taping can enhance the mediator’s practice through procedures that are described in this chapter.

The creative, individualized nature of mediation makes it particularly effective in negotiating divorce settlements. The “Divorce Mediation” chapter stresses the importance of considering all family members’ emotional and financial needs during mediation. Particularly when children are involved, the mediator is sensitive to the parties’ complex, often unspoken fears and anger, and considers the interrelationships between the legal, psychological, and financial aspects of any settlement. “Mediation Throughout the Family Life Cycle” discusses the disputes which often arise as individuals in families grow and age. Conflicts between elderly parents and grown children, and between teenagers and parents require flexible, creative settlements. In “Mediation Between Neighbors or Unmarried Cohabitants,” principles of family mediation are applied to disputants who are unrelated. In any ongoing relationship, conflicts can develop similar to those common in families, and mediation can help to settle them. Business and professional associates often have a close family-like relationship, and Chapter Seven discusses how the mediator can be effective in settling business-related disputes within the context of the working and personal relationships between the disputants.

Mediation is becoming a new profession, developed to meet the needs of people in a changing society, and its practice raises both legal and ethical questions. Chapter Eight discusses these issues, and reproduces the 1984 standards of family mediation approved by the American Bar Association and the 1984 interdisciplinary standards for family mediation developed by representatives of thirty law and mental health professional organizations. The final chapter, “Becoming a Family Mediator,” provides advice and information on education, training, setting up an office, and establishing a successful practice. The appendixes contain the Domestic Relations Tax Reform Act of 1984, landmark cases on mediation, and information on the Academy of Family Mediators, a national organization offering services to five categories of members from students to experienced practitioners.


You Have a Dispute

You might be reading this book because you are trying to decide whether to ask a family mediator for help with a problem. Maybe you are facing a divorce or the breakup of another important relationship. You may feel as though you have lost control of your teenage children, while trying to come up with even the minimum payment for the credit cards each month and having to think about the fact that your brother and sister are threatening to take you and each other to court to settle whether or not to sell your late parents’ house.

Psychotherapist

You have been a psychotherapist for a number of years. You planned to do marriage counseling, but your experience has been that many of the people you see are in transition to a divorce. If they do go through that procedure, you have felt powerless to help them while they tell about their pain in defining their future relationship with their children. Their lawyer says this will happen, their spouse says no, the court will do that, and there simply isn’t enough money for two households. Who will get the house, or will it be sold? You have heard that mediation offers you the skills to assist them in making their own decisions by talking to each other with your guidance. How can you expand your work to include mediation and avoid the unauthorized practice of law? What do you need to know about family law and financial planning? How is mediation different from psychotherapy?

Family Lawyer

You might be an attorney who has established a successful practice in matrimonial law, which you know paradoxically means helping people get divorced, not married. However, you have always tried to reconcile being a vigorous advocate for your client and obtaining the result they ask for (before they change their mind yet again) with reaching workable agreements that consider any children involved. You do not want to become a family therapist, and are more comfortable valuing a high-tech company that may go public in the next year than talking with parents about the details of child custody. Still, the bar association has sponsored national and state conferences on family mediation, and it sounds appropriate for a number of your cases. How is it done? What guidelines will permit you to be both a mediator and a litigator in terms of your state bar’s version of the Code of Professional Responsibility?

Graduate Student

You may be a graduate student in one of the mental health professions. Family mediation is an elective that appears to combine the family therapy techniques you have been practicing with knowledge of law and financial planning to help family members to reach written agreements with each other to resolve conflicts. Many of the recent articles on divorce and remarriage as well as conflicts throughout the family life cycle have discussed mediation and you are curious.

Law Student

Perhaps you are a law student. Your family law professor also offers a family mediation seminar that features the application of tactics of alternative dispute settlement to resolving divorce and other domestic conflicts out of court. You may be learning about mediation as one of the possible roles for an attorney in a course on lawyers as negotiators or a general introduction to alternative dispute resolution.

A DAY IN THE LIFE OF A FAMILY MEDIATOR



Since the Treadwells’ appointment is at a quarter to eight this morning and traffic from your children’s school is slow, you decide to skip the cappuccino. Both Ralph and Miranda Treadwell work downtown, so they prefer early morning appointments. Their divorce is moving from the “We’re the best of friends” stage to snarling at each other. You have gone from being their enlightened guide as mediator to proof that all men are against women in Miranda’s eyes and one of the cads likely to make a play for his soon-to-be ex-wife in Ralph’s view. They are embarrassed and angry that they can’t seem to maintain civilized manners as specific financial planning forces them to face the reality of separation. Today you are going to discuss how they might share custody of their daughter, Vanessa, a subject they have been avoiding. They probably will have done the homework you talked about last week, but even so, it will be a painful two hours. Still, they both were relieved when you told them that you had shared custody of your children for the past five years. “Maybe you do know something about this divorce business after all.”



You are consulting this afternoon at one of the largest computer firms in the Bay Area. They are considering adding an “Agreement to Mediate” clause to their contracts with others in the industry. They have been impressed with the material you gave them about the movement toward getting quick and relatively low-cost resolution of disputes without risking company secrets in the legal discovery process. They became your clients when family mediation was added to their Employee Assistance Program, which already offered family counseling. A survey showed that many of the problems involved divorce, conflicts with adolescents or an elderly parent in the home, or financial troubles, all of which may be appropriate for mediation. When you helped to resolve a number of employee grievances that were the hidden agenda in training sessions and supervisor referrals, the need for mediation with other companies was expressed by the vice president for finance.

Your Family Mediation class at the university is considering the scope of divorce mediation tonight. In the past, the law students have tended to focus on resolving the money issues, while the social work students emphasized the psychological effect of divorce on children. Two of the family therapists who are experienced practitioners enrolled in your seminar through continuing education have been supporting your notion that, in real life, property settlement, spousal support, child support, and child custody are legally as well as psychologically linked. The doubting students should have seen the Treadwells relate living in the family residence to visitation and support schedules for Vanessa this morning. Maybe they will, since the Treadwells have given their consent for you to share videotapes of the sessions with the class.


Family Mediation Defined

Mediation is the practice of resolving disputes with the aid of an impartial third person. Conflicts happen no matter how hard we try to avoid them. In the past, people who could no longer tolerate unpleasant family situations might ask older family members, clergy, or community leaders to help. Today, the family may live far away, the disputants may not have religious affiliations, and they may not feel enough sense of community to ask their neighbors for help.

With the weakening of traditional sources for dispute resolution, people turned increasingly to the courts. Today we have reached the point where settling financial aspects of a divorce may take years of litigation. One court had to work out shared custody of the couple’s treasured dog. A judge was asked by a daughter to make her father pay for college although he objected to her living with her boyfriend.

Crowded courts where judges apply general rules of law are not good places to work out the particular needs of people troubled by family or other interpersonal conflicts. The legal process costs too much, takes too long, and does not allow the people with the problem to talk to each other and to work out a solution they can live with.

The Advantage of Mediation over Arbitration and Adjudication

If you and a person you are in conflict with could agree on a neutral third party to help you talk about the problem without fear of consequences if neither of you are satisfied with any proposed agreement, you would be in mediation. This process is different from negotiating for yourself with no one else present, or having a representative, usually a lawyer, but maybe your mother, talk for you. Mediation also differs from arbitration, because to arbitrate means to decide if the disputants cannot agree for themselves. You may behave differently if you know that the third person you asked to referee your dispute will make a binding decision if an agreement is not reached. This sounds more like adjudication, a decision by a judge, except you may get to choose the arbitrator.

California has mandatory mediation of child custody disputes. However, some judges there instruct court-based mediators to make a recommendation as to which parent should live with the children if mediation is not successful. As a result, lawyers have advised clients to be cautious during the mandatory sessions and not to reveal unflattering information. In true mediation, a parent is free to say that she was intent on building her career for the next few years and would be willing to share custody without jeopardizing her position in court if no such agreement can be worked out. It would be up to the court-appointed child custody investigator, who is not a mediator, to discover this fact and report it to the judge with a recommendation.

Who Can Benefit from Family Mediation?

What is a family today? The Family Service Association of America defines a family as people who provide each other with emotional and economic support, protect one another, and intend to continue to do so permanently. This is a broader view than traditional notions of family ties being created only by marriage or birth. We will stretch this idea even further to include neighbors and colleagues at work to define who we may mediate.

Divorce Mediation

Divorce breaks up families. Mediation has proven particularly helpful with families through this painful period. The emotional connection between the spouses and the possibility that they may need to continue contact after divorce because they have children makes mediation a good choice. If you have heard of mediation with families it probably was divorce mediation. While I am going to devote part of this book to divorce mediation, I am also going to focus on mediating other personal relationships. First, though, a preview of two controversies facing divorce mediators.

Children and Money: Who Should Decide?

Divorce mediation is offered by courts in an increasing number of states. However, only child custody and visitation disputes can be mediated in most of these programs. Yet we know that all four issues to be decided when parents divorce—property settlement, spousal support, child support, and child custody and visitation—are emotionally and legally linked. Remember the Treadwells at the beginning of this chapter?

Whether or not mediation should be comprehensive or limited to child custody is related to the second controversy about divorce mediation. Who should mediate? Social workers, psychologists, and others with graduate degrees trained in family therapy may only talk about children because they are working in a court-based program. Mediators in private practice with these credentials may feel they do not know enough about law or financial planning to resolve money matters. Mental health mediators may fear being charged with the unauthorized practice of law if they help to settle financial aspects of the divorce. Attorneys who also mediate are concerned about possible conflict with the state bar’s provisions for the practice of law if they are mediating impartially rather than representing only one of the divorcing parents in an adversarial manner.

Shared Custody

The greatest benefit of divorce mediation may be that parents who are going through a terrible time in their lives can be helped to preserve their relationships with their children. Sharing custody of children after divorcing is not easy. It is worth doing. Research suggests it may be the best decision you can make for children. States tend to pass a joint custody law first and legislation offering mediation later. If mediation is provided first, parents have a guide to help them at the time they need expert assistance most.

Family mediation can help parents reach an agreement to share caring for their children that has a good chance of lasting. There are problems with sharing custody that need discussing at the time of divorce. Other problems come with remarriage of one or both parents or the possibility of one of them moving beyond commuting distance. Sometimes sharing the rights and responsibilities of parenting after divorce just will not work for a particular couple.

Mediation After Divorce

Child custody and visitation may change any time after the divorce until the children are eighteen. This change may evolve gradually and informally to meet the needs of all members of the divorced family. However, if the parents cannot talk to each other well enough to work out these adjustments, the unmet needs may result in a costly court battle, years after the divorce, seeking to formally amend the marital settlement agreement by shifting legal custody to the other parent or providing for different visitation. Then the loser begins to gather information for the next round in court. How can you stop this cycle?

Successful mediation agreements assume that raising children is a process. The future needs of both the parents and children will indicate changes must be made in the arrangements made at the time of divorce. Parents are probably not thinking about private schools or bar mitzvahs when they divorce with a one-year-old, even if the mediator tries to introduce planning for these future decisions. One or both parents may swear that they will never marry again, so the mediator’s stating that 75% of women and 80% of men remarry within six years after divorce, half of them within three years, may provoke incredulous comments.

Courts retain the power to change the amount of child support for children after the divorce. Parents cannot make any agreement that forfeits this right of the court. Child support all too often is set too low at the time of divorce. Worse, many parents, usually fathers, stop paying child support within a year or two after the divorce. Even when payments are made, they seldom increase to account for inflation or the greater expenses for older children. Remarriage or loss of a job affects the amount of money available to the children.

A good mediator teaches parents techniques for settling future custody and financial issues themselves. This good mediator also assumes that the parents may not be able to work out all future disputes. The parents may again need to consult with a third person sometime in the future in order to keep talking to each other and avoid resorting to court to solve problems they know most about. A good time to tell parents this is when they are happy about having worked out their initial custody and financial arrangements while divorcing.

The draft of their agreement may include an agreement to mediate future conflicts, although this plan is not binding. Still, signing an agreement to mediate inclines many of us to keep our word unless the changed circumstances preclude mediation. I will give examples of how to tell parents to consider mediation in the future. Situations where parents should not feel bound by such agreements to mediate are also described.

Mediation After Remarriage

Divorced people often remarry. New spouses as well as ex-spouses may have painful reactions to the complicated roles they must play if children are involved. The new wife may either urge her husband to take sole custody of his children from a former marriage—“I’m a better mother to them than she is”—or encourage him to think of his children with her as his real family. “That is your past. We are your family now.” Either choice can lead to a return to court. The mother of children from a previous marriage will fight competition from the stepmother and any attempt to change custody or even visitation for that reason. Stepfathers may say, “I’m head of this family. Talk to me, not my wife.” Fathers who begin to think of their latest brood as their real family may stop paying child support, which could also lead to court. Since we know all this may happen, how can mediation help to prevent it?

Nobody has a good name for remarried families, who may have his, hers, and ours children. Reconstituted sounds more like orange juice than home life. Stepfamilies have a bad reputation all the way back to fairy tales. Blended has possibilities but still has a cooking connotation. Family arrangements without a clear positive name may reflect society’s ambivalence about the idea. These parents and children may lack guidelines for how to relate to one another as they work out living in different households.

Stepfamilies—at least we all know what this name means—can learn that mediation offers a forum for developing rules for living tailored to the needs of their particular situation. Emily and John Visher, whose book and Stepfamily Association provide help for stepfamilies, have noted the unique features of these families. Different expectations are based on previous parent-child relationships. Children may be living in two or more households on a frequent and continuing basis. Legal relationships either do not exist or are unclear. Do stepparents have a right to visitation? Do they have a duty to support stepchildren?

Mediation has the power to enable people to fulfill their expectations of what should be done when law and custom do not provide a model. I will offer examples of when mediation could help remarried families with children to resolve common causes of conflict.

Mediation with Intact Families

I do not even know what to call these families any more. How about ongoing families? The irony is that the reason they may need mediation could be that the problems they face are so troubling that they may break up.

Emotional problems lead some family members to consult with a third person. Neighbors, friends, and hair stylists know when a relationship is troubled. Some problems are present in every family. Some of these problems can be solved within the family. Others can be tolerated. If a family member feels compelled to make changes and enlists the help of a third person, how is mediation different from psychotherapy?

Parent-child mediation has been successful when the child is a teenager. Neither psychotherapy nor a command voice may work well for a single mother of a 6-foot-2-inch, 180-pound lad. Fathers who rule corporations have despaired at trying to prevent their daughters from seeing the “wrong” boys. Mediation recognizes that both persons in conflict have power, an essential point in working with adolescents.

When parents cannot control their children a community member may refer the children to juvenile court. Sometimes the parents themselves bring the child in, saying, “Make him behave!” or “You keep him, judge, I can’t do a thing with him.” Several juvenile courts have experimented with mediating these cases. Does mediation protect the child’s rights? What would a model program look like?

Mediation is also useful when termination of parental rights becomes necessary. This approach can help biological parents adjust to and support the adoption of their children (Mayer, 1984). Would mediation techniques differ in such situations from those used in other types of family mediation? Who would pay the mediator?

Some women’s groups have stated that mediation should never be considered when domestic violence is alleged. They feel that mediating this kind of dispute condones violence between family members. They also worry that mediation would fail to protect the victim.

Battering wives, children, parents, or anyone else is intolerable. The power of the law can halt this behavior. However, mediation in conjunction with court action has worked well in stopping family violence. We will review the recommendations of mediators involved with programs to stop domestic violence.

There are two reasons why mediation augments legislation barring violence against family members. One has to do with the reason for the violence. If the batterer suffers from the Billy Budd syndrome and resorts to physical threats because he cannot say what he means during family fights, being told to “stop that” does not give him a chance to tell his story.

The problem for the victim is that a “peace bond” telling a man to stay away from his spouse is not the powerful deterrent it’s generally thought to be. Such a court order does not mean two large deputies sit in front of her home and follow her to work to prevent him from accosting her. He may still harass her in person and by telephone. Mediation may give him a chance to tell his story. His dignity can be preserved. Court orders prohibit behavior. They do not typically provide a plan for what should be done. Mediation can help the disputants work out detailed behavior for the future.

Courts are hesitant to interfere in family life without compelling evidence of need. This is exasperating to potential victims, who are told by the police, “We can’t act until he does something.” Even after one family member hurts another, can it be proved in court? Child abuse cases demonstrate this difficulty even when the goal is to protect infants who have suspicious marks. Can a judge be persuaded that a husband’s threats against his wife go beyond normal family tiffs?

Mediation may prevent further physical or emotional violence. A safe place to talk with a mediator who models new ways to solve problems without threats to each other has promise. Written plans that are then signed are significant to many people, even if such behavioral contracts are not legally enforceable. Any agreement might be submitted to the court with the permission of the parties.

Contraindications for Mediation Between Family Members

This a good time to say when mediation should not be continued or even attempted. I do not recommend mediation for all problems that family members cannot solve themselves.

Some family members are so dangerous they can no longer be with their loved ones. Boundaries must be set and backed by the law. A husband may threaten his wife every time they see each other or talk by phone. He will not calm down. He drinks a quart of whiskey every day and has started carrying his pistol. She is so frightened she wishes he did not know how to contact her. Unless the mediator can control the process when all three meet and assure her that the negotiations are not making her plight worse the rest of the time, mediation should not be attempted.

Some people hear voices that most of us do not. They think we are out to get them. Sometimes they are right, but usually they are what one of my colleagues calls “nervous.” That’s his label for even the most serious mentally disordered behavior. These people do not respond well to a bossy mediator spouting rules.

Violent or crazy disputants may act that way partly because they take drugs. Maybe such self-medication masks the pain of their conflict, or maybe abusing substances is unrelated to the problem being considered for mediation. Mediation will not create binding agreements with chemically impaired clients. Workable settlements require alert participants.

A disputant may be under the influence of drugs both during and between mediation sessions and still be thought of by the other participants as being his usual self, or at least the way they have to deal with him most of the time. The mediator must make a judgment about whether to proceed if violence, irrational behavior, or drug abuse appear to be interfering with the process.

Mediation of Relationships Between Unmarried Cohabitants

More couples are living together without being married than ever before (Blumstein and Schwartz, 1983). Some are rehearsing marriage. Others reject marriage. Homosexual couples cannot legally marry. Whatever the reason, living together intimately often leads to sharing leases, stereos, and big dogs. Disputes may occur in these ongoing relationships that could benefit from mediation, especially if the decision not to marry was based on avoiding the general legal requirements imposed by marriage.

Just as marriage sometimes ends in divorce, a relationship outside marriage may end despite initial expectations of permanency. Decisions made together while things were going well may have created a legacy of shared property and feelings that needs disentangling. Without the guidance provided by divorce laws, unmarried cohabitants have no clear legal rules for making such a division.

Mediation can create a forum for the disputants to decide privately what is fair. What laws apply in such situations if the conflict cannot be settled out of court? Does the application of these laws depend upon whether or not the disputants have an intimate relationship or are simply roommates? Does it matter in mediation?

Community Mediation

Neighbors may know almost as much about us as our family does. A feud with a neighbor can sour being at home. Viewers of Judge Wapner’s “People’s Court” on television may not get the attention they expect if they file a small claim locally.

Community board programs, such as the pioneering work by Ray Shonholtz in San Francisco, have trained neighborhood people as mediators to assist in resolving local disputes. They have heard about blocked driveways, barking dogs, and overhanging trees. They have helped neighbors in conflict to work out opening a day care center on a street where most of the residents are old and fearful of increased traffic and tricycles. What problems are appropriate for a community board mediation? What training is needed? We will describe how it works.

Business and Professional Applications

A successful family mediator will find opportunities to practice in organizations. Two types of mediation occur. Family mediation may be sponsored by the organization. The other sort of mediation ranges beyond family problems to disputes concerning the organization.

Family mediation is a logical addition to an Employee Assistance Program (EAP) sponsored by an organization. These programs have evolved from alcoholism treatment to assessment and aid for family problems such as divorce, parent-child relationships, and financial difficulties. Mental health professionals are increasingly practicing in industrial settings or under contract with an organization.

The brief, results-oriented mediation process impresses management as a cost-effective benefit. Employees may view mediation as less stigmatic than psychotherapy. How can you make an effective presentation to receive referrals to mediate from an existing EAP? What would persuade an organization without an EAP to refer family problems to you for mediation?

Two kinds of disputes concern organizations directly. One has to do with internal conflicts. Management and employees may differ about salaries. Colleagues at the same level of the organization may argue about cigar smoking in a shared office.

Mediation has a successful history in resolving disputes in labor relations. I will give examples of how mediation may also be preferred as an alternative to grievance hearings that are choking many organizations without providing relief to the complainants.

What does a family mediator know about labor relations or quasi-judicial grievance hearings? if you have been providing family mediation for members of an organization you may come to know about the personality and life cycle of the organization itself. Knowledge of the values and mission of the organization as well as the needs of its members may be the most important factor in resolving internal disputes out of court.

Using mediation and other alternatives to court in settling disputes between organizations has captured the interest of major corporations. They are weary of paying the salaries of their in-house counsel, the fees of outside lawyers who specialize in the particular problem, and court costs, often for years without a decision as each side buries the other in legal documents.

The chief executive officer of each company may agree to meet with a mediator for a limited time to attempt to reach a settlement. This procedure has succeeded after years of litigation. Unlike family mediation, where knowledge of family therapy and relevant law provides guidance to the mediator, a business dispute may involve unfamiliar facts and allegations. How can objective criteria be established? Do they matter if the parties are happy to settle?

The family mediator may find that disputes within major companies resemble the conflicts that family members have. The roles may even be familiar, with the authoritarian father, nurturing mother, and jealous brothers and sisters all represented. These roles may especially characterize family-owned businesses. When the boss is also a relative, good business practice may conflict with personal relationships. What techniques from family therapy could the mediator use to help in this situation?

Business partners need to trust one another and have a way to solve problems that inevitably come up. Members of law firms may devote much more time to selecting future partners at work than spouses at home. Many business partnerships last longer than a marriage.

Similarities between a business partnership and a marriage include the fact that financial decisions made by either a partner or spouse may be binding on the other person. If your partner is believed to be acting for the partnership when making a financial commitment, the creditors may be able to seek payment from your personal funds if the commitment is not met.

Business partners may also know valuable or embarrassing information about one another. Such a personal relationship calls out for the private ordering mediation provides when settling conflicts. What do you need to know about valuing the type of business under dispute in order to mediate effectively? What are the indications that tell you to refer the disputants to specialists?

Mental health professionals may find the sort of hearings mandated by the Education for All Handicapped Children Act familiar. This federal law provides that parents of children who have been assessed as needing special education may appeal the decision. A hearing that features due process protections must be held if the parents so choose.

Gallant’s (1982) pioneering work suggests that mediation of special education disputes between parents and school officials is more effective than an adversarial hearing. The parents do not feel that the school personnel are ganging up on them. The people who know the child best, the parents and teachers, talk about a workable educational plan.

Peer review in mental health and legal professional associations often takes the form of mediation. The tension between protecting the public from incompetent practitioners and avoiding publicity that would damage all members of the group leads to a search for a private solution. The San Francisco Bar Association recently began a mediation service for clients and attorneys involved in fee disputes. Should such mediators be lawyers themselves in order to fully understand the issues? Should there be a rule against attorneys mediating the fee disputes of their colleagues with lay clients?

Family mediators may act as consultants and trainers. Sometimes the topic is mediation. Often the subject is unrelated to mediation. In either case, I have sometimes found that the reason I am asked to consult or train has to do with a hidden agenda. Somebody hopes that I will resolve a dispute.

Mediation is hard enough when all the parties acknowledge the dispute and agree to conform to certain rules. How do you determine that you are expected to mediate although hired as a consultant or trainer? When do you get the conflict out on the table? When is it better to try to improve the situation without acknowledging the dispute? When should you carry on without addressing the secret problem?

Can You Mediate Between Unequal Strangers?

We have expanded the range of family mediation to business, community, and professional applications. Just as with some kinds of family disputes, there are other categories of conflicts that may be difficult to mediate. Auerbach (1983) suggests that unequal strangers who disagree may require the courts to balance the power enough to reach a fair resolution.

Do the disputants know each other? Are they apt to continue their relationship? Do they share values? Are they reasonably equal in power? The more of these questions that must be answered “no,” the less effective mediation may be.

Auerbach’s review of the history of alternative dispute resolution indicates that mediation may be advocated by powerful groups in society when oppressed people start getting favorable court decisions. How can you assess requests to mediate in order to empower both participants rather than contribute to injustice toward one of them? Disputes in business, community, and professional settings may require access to courts in order for mediation to work. However, disputants may not need to share values in order to reach an agreement according to the experience of community dispute resolution programs (Shonholtz, 1984).

Techniques of the Family Mediator

We have described the range of disputes that family mediators may try to resolve. Whether you are learning to mediate or seeking a way to choose the right mediator to help you with your problem, the next question is “How do you mediate?” What knowledge and skills do you need to master? What techniques do successful mediators use?

The certification committee of the California chapter of the Association of Family and Conciliation Courts has recommended a knowledge base and set of skills for court-connected mediators (Baker-Jackson et al., 1983). Family law cases, legislation, and procedures are part of legal knowledge considered to be essential. Knowledge about families generally and the special issues posed by divorce and remarriage is recommended. The child custody mediator knows about stages in the adult life cycle as well as about child development.

Theories of mediation and negotiation, cognition, communication, small groups, and crisis intervention are held to be vital to the development of mediation techniques. We will review how this information leads to practicing skills such as building trust, defusing anger, restating nasty comments, and moving toward an effective child custody agreement.

Knowledge and skills necessary for mediating the financial as well as custody issues facing divorcing couples are more extensive than for court-connected mediators. Koopman and Hunt (1983) developed a checklist of such knowledge that includes property division laws and standards for spousal and child support. They list income tax, real estate, family budgets, employment opportunities, insurance, and investments among the categories of financial information relevant for comprehensive divorce mediation.

Family mediation requires additional legal and psychological information about ongoing families and personal relationships between unmarried people. The family mediator in organizational settings needs still more knowledge relevant to the business, community, or professional issue under dispute. What are the universal approaches? What techniques work best with which kinds of disputes?

What role-play procedures work best in mediating with families? What developments in innovative uses of language in family therapy can be applied to mediation? What are specific procedures for reframing conflicts to help families resolve their disputes? How can a personal computer enhance both the mediation process and the business aspects of a private mediation practice? How might you use videotape as a technique in mediating with families?

Successful family mediators choose techniques that fit the situation; they develop practice principles based on their experience. Good family mediators act alike whether their background is therapy or law. Experienced psychotherapists have been found to be similar despite different paths from psychiatry, psychoanalysis, social work, or psychology (Henry, Sims, and Spray, 1971). Mediating techniques are drawn from law, psychotherapy, and labor and international negotiation. The common goal of these three professions is to reach effective written agreements with disputing people who are trying to structure a continuing relationship.

Exciting work is being done on negotiation techniques applied to personal, professional, and international disputes. We will consider how to adapt these approaches to mediation. Mediators are neutral third parties trying to aid the disputants, while negotiators may have the conflict themselves or be representing one of the disputants.

Family lawyers refine general negotiation theories in representing family members in the context of relevant law. Lawyers who devote a majority of their time to family law range from adversarially oriented representatives to more mediative types. Most divorces in which the parties are represented by family lawyers are successfully negotiated to settlement without a trial and “a full trial is often a result of a negotiating failure” (Smith et al., 1983, p. 254).

In a recent survey of the American Bar Association family law section, about three-fourths of the respondents listed inadequate negotiating skills and lack of communication skills with clients as reasons they had observed for lawyers showing less than adequate care in family law cases. About two-thirds mentioned inadequate drafting of documents as a problem they had observed (Smith et al., 1983, p. 254). Good family lawyers practice and value negotiation, as well as oral and written communication skills. We will see how mediators can adapt their techniques.

Family therapy techniques are used by effective mediators. Building upon insights from individual psychotherapy and behavior therapy, family therapists add knowledge about the way people act in small groups. Communication theories have provided specific techniques that have proven to be effective in reaching mediated agreements.

Family therapists advocate taking time to talk about the ramifications of divorce psychologically. A lot of time. Kressel and Deutsch (1977) report that divorce therapists (not divorced therapists, though divorce may lead family therapists and lawyers to become mediators according to Milne’s [1983] national survey) spend up to seven years talking with couples about their divorce. Family and child therapists deplore the few sessions available to clients ordered to mandatory mediation by courts in California. They recommend a much longer process of a year or more and say they do in fact mean psychotherapy rather than mediation. They seldom mention addressing financial matters at all.

Do professionals who gravitate toward mediation regardless of their original professions hate conflict so much that they urge “peace at any price, let’s make a deal”? Short-term arrangements that assume that the present situation is correct or at least unalterable are potential hazards for mediators. If I worked for a court-based mediation program I would expect that my effectiveness would be measured at least informally by the number of child custody trials avoided. Family court judges have been known to add a little muscle to such mediation by telling disputing parents that the mediator would be making a recommendation to the judge if no agreement was reached, and that recommendation would be made an order of the court.

Even allowing for a generous definition of success, such a procedure may provoke a desperate search for a settlement, any settlement. Critics of alternatives to the adversary process in settling disputes worry about the possibility that effective negotiators may violate the rights of weaker parties.

Again, most disputes in which a trial is threatened, including divorces, are negotiated by the parties or their attorneys out of court (Smith et al., 1983). So the major danger may be when a supposedly neutral mediator presses the weaker party to settle. Requiring each party to hire a skilled negotiator who would tell it to the judge may appear to be the best way to protect the rights of disputants. However, if the weaker party does not shape the agreement or learn to negotiate directly, any settlement reached may not work.

Establishing a Mediation Practice

What are the credentials of a family mediator? Should such mediators be generally recognized as good at helping people resolve disputes? Don’t laugh, they do it that way in Australia. A mechanic may mediate a divorce after supper. Community board mediation in this country operates this way, although usually divorces or conflicts involving lots of money are not accepted for mediation.

Fledgling fields of practice are uneasy with demonstrated competence alone. Competence is hard to measure. A profession has a specialized body of knowledge. Few universities offer a specialization in mediation. So, how do you learn to become a mediator?

The Academy of Family Mediators and a number of other groups require full members to either have at least a master’s degree in a mental health profession or a law degree. Forty hours of specialized training in mediation is then mandated, followed by supervision and continuing education requirements. Are these credentials appropriate? Excessive? Too little?

The unregulated nature of mediation leaves practitioners without clear guidelines. Just as television was first thought of as simply radio with pictures, mediation has been called “just good lawyering” or “what any experienced family therapist does.” Labor relations mediators and community board volunteers have their own views about the definition of mediation. Family mediation is interdisciplinary and is distinct from other professions while calling on their techniques.

If you want to mediate only child custody disputes, either as a court-connected employee or as a private practitioner, you may choose a mental health emphasis. If I am successful in persuading you that financial and psychological issues are related in divorce, you will also want to learn relevant law and financial planning information. Maybe a law degree would be an appropriate background. You will still need specialized training and practice in mediation regardless of which preliminary path you choose.

How do you choose the best training for you? How do private mental health mediators avoid the unauthorized practice of law while talking about money matters with clients? How can attorneys comply with their state’s version of the American Bar Association’s Code of Professional Responsibility?

We will assess recent attempts at ethical standards for mediators by various groups such as the American Bar Association and the Association of Family and Conciliation Courts. Situations where acting as a typical family lawyer or family therapist conflicts with the practice of family mediation will be emphasized.

What are typical fees for family mediation? How can you develop referral sources to build your practice? What are good ways to stay current about changing family law in your state? Why do you need liability insurance specifically covering mediation even if you already have liability insurance for your law or mental health practice? We will go step-by-step through establishing a family mediation practice in the last chapter, which deals with becoming a family mediator.






CHAPTER 2 The Mediation Process: Typical Stages and Techniques



“…The essence of negotiation is creativity….

—Zartman and Berman, 1982, p. 15



Why People May Choose to Negotiate with a Mediator’s Help

People negotiate when a relationship is changing. Negotiations sometimes precede a change and nearly always follow a change as a process of adjustment takes place. In daily life, small changes are negotiated almost without notice. However, when major changes are anticipated or are taking place, the accompanying negotiations take on increased seriousness as the consequences of decisions become apparent and more intense emotional responses emerge. It is during these times that mediators can be helpful to people who are trying to negotiate a change.

Family disputes may be appropriate for mediation because of the intimate relationship between the disputants and the possibility of an ongoing relationship. Divorcing parents of minor children are an example. Eisenberg (1976) notes that “the two great tasks of the legal system—the settlement of disputes that have arisen out of past actions, and the establishment of rules to govern future conduct—are also performed daily without resort to that system” (p. 69). The marital settlement agreement of divorcing parents with minor children may reflect both dispute settlement and rule-making without a trial.

Why are most disputed divorces negotiated out of court? There may be pressure from family and friends to negotiate, using power as the sole criterion for setting the rules for the future may cost too much even for the dominant party, for that person may fear that the balance of power may shift in the future, so a process not based only on power may be wise (Eisenberg, 1976).

Eisenberg offers an analysis of the reasons disputants generally prefer private negotiation to a trial. He refers to norms—“standards of conduct with ethical connotations” (p. 71)—as either being person-oriented or act-oriented. Person-oriented norms depend upon the personality of a particular person. “He seems like a good guy, let’s do what he wants.” Act-oriented norms, such as laws, are not supposed to take into account personal characteristics. “We are a government of laws, not particular people.” If several laws collide, one is typically chosen as most applicable to the situation and the other laws are rejected.

Eisenberg (1976) states that jury trials permit lay people acting in secrecy to take into account person-oriented norms and colliding principles. This may lessen an inappropriately rigid act orientation that would result from strict adherence to existing laws.

People seeking mediation have decided that they would be better off if they agree themselves than if they submit their dispute to arbitration or adjudication. Each party can walk away from mediation as if it never happened. Some potential solutions, such as joint custody, require the agreement of both parties in order for it to work. Either parent could veto such a proposal. Even in states where there are laws favoring joint custody, mediation can increase the success of such arrangements.

If an agreement is forced that absolutely ignores what one or both of the parties want, it will not work. Any attempt to create future rules for a continuing relationship must have the needs of both parties in mind.

Mediation may be appropriate for settling family disputes because it is person-oriented rather than act-oriented tionships that may continue—especially if minor children are affected—suggest the need for a solution that allows for the personal characteristics of the disputants.

The need for a continuing personal relationship may lead to a settlement partially to avoid further conflict, without relying solely upon principles (Eisenberg, 1976). However, precedent remains important. How have others solved similar child custody disputes? What have courts ruled in similar circumstances? Eisenberg reminds us that a stranger—the judge—is more likely to invoke act-oriented norms—“Here is the law”—and settle in favor of one such law and disputant as right. In contrast, negotiation by the disputants tends to be intimate and accommodative. “We can work it out.”

Much time is spent in a trial explaining to the judge agreed-upon facts as well as allegations under contention. Parties in private mediation may agree on many such facts. The judge seldom can order a person-oriented result. Creative solutions—maximizing tax advantages of a property settlement—or traditional remedies—“Why don’t the two of you just shake hands?”—usually are not permitted.

Submitting conflicts to a court may cause humiliation as well as loss of control. Persons in conflict are encouraged to hire an affiliate rather than represent themselves. They do not tailor the agreement themselves. They wait for a judgment by a stranger.

Yet despite all of these factors, attorneys are retained to file suits more often than mediation is attempted. There are a number of reasons that are seldom mentioned by proponents of alternative dispute resolution.

Clients may choose individual representation by a family lawyer rather than seeking a mediator because they are “too timid, unsophisticated, or emotionally unprepared to participate fully in mediation…. [S]ome may not want to take responsibility for the result” (Samuels and Shawn, 1983, p. 14) of their own decision making. Others may be seeking revenge rather than an agreement. Many potential mediation clients simply have never heard of such a process applied to divorce or other family disputes. If they first hear about it when under the stress of conflict, they may dismiss it as an overly risky option: “I need a lawyer to protect me.”


Most Cases Settle

Although disputants may initially hire lawyers to file their cases in court, in the end negotiation by the parties and their attorneys results in the settlement of about 95% of all civil cases without a full trial. So we should compare mediation with such attorney-directed negotiation prior to court rather than to the few cases that are litigated (Sander, 1983).

An individual engaged in a family dispute may find representation by an attorney useful in conducting constructive negotiations, not just in fighting to win. The attorney may be a better negotiator than the client, and may not be swayed by the need for a continuing relationship with the other disputant to avoid conflict and so overlook an important principle or realistic need. Also, the clients can each blame the attorney for nasty demands so they can remain friendly for the future. “I never wanted to ask for all that, my attorney made me.”

Attorneys can give clients information on precedents that may be helpful to them in decision making and negotiation. How have others solved similar child custody disputes? What have courts ruled in similar circumstances?

The threat of being forced into court often produces an incentive to talk about a resolution, rather than waiting for the two attorneys to describe the dispute to the judge and allowing the court to decide. Attorneys may encourage negotiations. Judges often ask before calendaring a hearing if the parties are attempting to settle. Once negotiations start, usually both sides develop an increasing interest in reaching an agreement. If they get to the point of truly deciding to bargain, they begin to exchange information that will weaken their position in court if they do not settle on their own. Now we will consider what often happens if disputants decide to negotiate using a mediator.

Typical Stages of Mediation

Acknowledging the Conflict

Before getting to the usual stages of negotiation, the first question is whether or not both parties think they have a problem that must be resolved. One person may like things the way they are and say there is no problem. The other person may have to escalate in order to get the attention of the person who is happy with the present situation.

GIVING THEM THE BOOT


I am often asked by participants in my mediation training seminar “What if the other person doesn’t think there is a problem?” “What if they won’t even talk to you?” Here is an example that involves a family service agency rather than a family. The agency was having trouble with tenants from a nearby apartment building parking in the family service lot. There was then no place for agency clients to park. A sign asking people not to park there was defaced. Attempts to ask people not to park there as they were getting in or out of their cars were met with obscene street gestures and suggestions that agency folks relocate in a warmer climate.

The agency people thought there was a problem. The people parking their cars in the lot without permission thought there was no problem, just free parking. What to do? Since the police were reluctant to try to tow cars that were miraculously moved by the time they got to the lot, the Denver Boot seemed the answer. This device clamps on the tire and keeps it from being moved. After the boot is placed on an offending auto, the driver who suddenly is immobile when trying to leave may decide there is indeed a problem with some urgency. Of course, there is always the danger that the driver will simply abandon the vehicle, placing the family service agency in the used car business. The first issue in mediating any dispute is to help each party to realize that if one person thinks there is a problem, then there is a problem.

Selecting an Arena

Whether a divorce or parking is the problem, the disputants have to decide if they are going to settle the matter in the street, in court, or around the bargaining table. In family mediation, once the dispute is clear to both parties, an action may be taken. The next question is “Where do we settle this?” It is at this point that mediation may be chosen or rejected as an alternative.


The First Mediation Session

When the mediator is first contacted by one of the parties it is not a good idea to gather detailed information about the dispute in order to avoid becoming biased or appearing to advocate for that person. All the disputants and the mediator are trying to decide in the first session is whether mediation seems to be be appropriate process for resolving the dispute.

A good general rule is to always communicate with all of the disputants together rather than separately beginning with the first session. They all hear the mediator’s information about the process at the same time. They each get to tell their view of the conflict and to hear the other disputants’ stories.

The mediator conveys basic information in the first meeting.


My role is to help you talk with each other so that you can work out an agreement. I think that you know more about what that agreement should consist of than I do, so I’m not going to act like an expert about what you should decide. I am an expert at helping people talk with each other and say what they really need to say. Since I’m not representing either one of you as an advocate, nor am I a psychotherapist for either or both of you, my interest is only in moving along the process of your exploring what this is all about and in seeing if you can solve it together. I believe that if you say what you really mean to each other, you will work out an agreement that suits each of you. You have committed yourselves to the outcome of resolving your conflict simply by coming here.

We are going to focus on the present and the future. I believe that saying what you want works best, so I’m constantly going to ask you tell me and each other what you would like to see happen in a positive way and how you will know when it does happen.

I want you to act as though the other person were someone you were meeting for the first time. You need to reach an agreement with this person in order to accomplish something important to you both. What I am looking for are your best manners. I expect you to be gentle with me and with my furniture. I also hope you will be kind with each other. Since I am a family mediator, I often see people who feel at first that even having a dispute with someone they have had a personal relationship with is a betrayal by that person. Conflict with people whom you care about and who care about you is bound to happen sometimes. Remember the old saying that love and hate sometimes seem close together, while indifference is their opposite.



If this family dispute is a divorce that involves where minor children will be living, the mediator may want to reassure the parents that although they are divorcing they will remain good parents. Mediation is a way to help them make decisions for their children. Once they decide how they will be taking care of the children in the future, the parents will want to tell them the plan together.

The mediator reminds the disputants that, if they decide to continue, future sessions will be for two hours at a time once a week. The mediator may tell the parties that they will be asked to pay at the end of each session. Each disputant will be asked to pay an equal portion of the hourly rate.

If the first session includes considerable hostility, the next session might be scheduled for two or three weeks later in order to give the disputants a chance to calm down. The mediator says emphatically that it is not clear when, if ever, the parties will reach an agreement. Consequently, it is not possible to predict how many times they will be meeting. If they are willing to consider mediation after the first meeting, the mediator may ask the parties to commit themselves to attending five sessions in order to give the process a chance.

The mediator may want to ask if any of the disputants have consulted an attorney concerning this conflict. If so, they may want to seek legal advice throughout the mediation process and ask their lawyer to review any tentative agreement reached. Parties should usually be advised not to go forward with any court proceedings while mediation is continuing in order to give the process a chance, unless the nature of the conflict, such as potential domestic violence or child snatching, requires immediate action.

The mediator may ask the disputants to sign an agreement stating that the mediator will keep all written and oral communication confidential. This form may also contain a statement that the disputants will not try to subpoena the mediator or any records from the mediation in any future court action. The mediator explains any legal constraints on confidentiality. For instance, suspected child abuse must be reported to social services officials in most states and to police in the remaining states.

Now that they understand the rules, the mediator will ask each disputant to describe the conflict as he or she sees it, without interruption from the other. The mediator may write on a flip chart—a large pad of paper clipped to an easel—those issues the disputants apparently want to address in mediation. This chart serves as the starting point for an agenda.

Speaking a Different Language

You may encounter clients who speak a language that you neither speak nor understand. If family members are politely describing the dispute to you in English but punctuating the session with animated exchanges in this other language, you may want to ask them to translate for you. If when one of the family members tells you what was said the disputant who is not speaking indicates by arched eyebrows, rolling eyes, snickers, deep breaths, or some other cue that the speaker has edited your version, you may want to say so: “I can do a better job of helping you if I understand everything that is being said between you in our sessions. I feel a little lost and I wonder what you are saying when you say things I don’t understand. Tell me what you are saying to each other. From that last reaction I seem to be missing the good parts.”

Ideally, the mediator should speak the primary language of the disputants. Realistically, in practicing in places like the San Francisco Bay area, many languages are represented and the mediator would not be conversant in most of them even if he or she is multilingual. Further, the distinction between speaking both languages, being bilingual, and having family members in both cultures, being bicultural—with a better chance of truly understanding the nuances of what is being conveyed—is important in addressing interpersonal conflicts.

Rather than attempting to carry on in car cassette Spanish, I prefer to say honestly that I do not understand either the language or the intent of the communication. Then the disputants can explain what they mean, which may actually enhance the process. When they slow down and make it simple for me, they are also educating each other as to what the conflict is really about.

If the disputants speak different languages and have no language in common with each other or the mediator, a translator is essential. The mediator may want to start the session in the nondominant language if one disputant is English-speaking and the other is not or if English is not their primary language (Davis and Salem, 1984).

Using the Same Language Differently

The emotional atmosphere during mediation and the intimate relationship between family members means that messages may be complicated. They may also be in code known only to family members. The mediator who notices the apparently unique meaning of certain terms may want to have them spelled out in order to have some sense of what is really happening. Otherwise, messages will fly back and forth and the mediator will only be dragged in to adjudicate informally by invoking principles previously derived by the parties: “There’s a slippage between the word and the experience and there’s also a slippage between my corresponding experience for a word and your corresponding experience for the same word” (Bandler and Grinder, 1979, pp. 16-17). Ask disputants for specific meanings of the words they use that seem important to their view of the conflict.

Determining the Impact of Gender

Patterns of language in which men use sports metaphors and action verbs—“Let’s hammer out an agreement” or “I’ll take my best shot in court”—while women choose the passive voice—“I was told to ask about this”—may reflect the disputants’ relative power. However, forceful talk can be bluster, while gentle hints prevail. Speaking in a soothing manner and suggesting ways to settle the conflict, which characterizes more women than men, is typically more effective than taking a hostile bargaining stance. The mediator tries to get the man to listen to the woman in such cases.

Mediators may play against the stereotypes of their gender in order to startle disputants into new potential solutions. Men may speak softly and avoid asking direct questions. Women may challenge attempts to digress or to hide information. At other times, conforming to gender stereotypes may enable the mediator to help the disputants reach an outcome that meets their needs.

Developing Trust in the Mediator and Each Other

People who sell suits and life insurance know that it is important to be liked and trusted first, then the client can be persuaded to buy the product for supposedly rational reasons. Mediation’s outcome is less definite than being able to read a life insurance policy or to see in the mirror that the suit does or does not fit. On the other hand, any agreement may be written down and perhaps submitted to a court of law, so that it is more accountable than informal negotiations or psychotherapy. We are still at the first stage where disputants are deciding whether to negotiate or to war on one another and whether or not to engage and stay with the mediator.

Zartman and Berman (1982) have developed guidelines on developing trust from their interviews with international negotiators. What can a family mediator learn from them? They suggest that trust is enhanced when negotiators show they understand the problems of the other side, state their own problems, and work on solving the two as though they were compatible.

Trust is also enhanced by avoiding wild threats or extravagant promises. A considered threat may have its place. Any promise that cannot be carried out damages the credibility of the person who made it.

This is related to having step-by-step agreements so that the parties can see that each side is keeping their commitments. The easiest items are not necessarily taken up first. If major problems are not included early on, one or both disputants may feel that the real issues are being purposely postponed and trust will be damaged. If a divorcing mother and father are so concerned about the temporary custody of their children that they cannot talk about anything else, that issue must be addressed, although not necessarily finally resolved.

Unilateral decisions to trust the other side encourages reciprocity. Agreeing to impose sanctions may also be effective. Putting teeth in an agreement to punish transgressors suggests that the agreement is being taken seriously. Tying together the disputants’ futures so that both will prosper or suffer also appears to be effective. An early benefit from having trusted enough to make an agreement reinforces such behavior.

Establishing Limits While Setting the Agenda

There are two aspects to limit-setting at this stage of mediation. The first has to do with the disputants learning to negotiate. Signing an agreement to mediate, as some mediators require before proceeding beyond an initial consultation, may require that the disputants will act civilly to each other and fully disclose all information requested. However, deciding to try mediation or even signing a detailed agreement to mediate is easier than actually beginning to risk by revealing information.

Typically, all disputants will be ambivalent about mediation in the beginning. Do they trust the mediator and each other enough to proceed? Establishing an alliance with all parties and a commitment to the process for at least this session is the goal of the mediator.

The other aspect of establishing limits has to do with setting the agenda for the time being. What is going to be talked about first? What will come later? What is being omitted permanently? Old disputes between the parties that are not relevant to the current issue will not be addressed. If they are divorcing, will mediation consider only child custody disputes, or will financial aspects of the marital dissolution be discussed as well? What is the wish of the parties? What is the stance of the mediator?

The mediator actively builds the trust of the disputants in order to keep them in the process. Items important to either party are allowed on the agenda. The order in which these items are addressed may depend upon the mediator’s assessment of their relative importance and other timing issues. One party may announce, “I won’t talk about that,” “That’s already decided,” or “We’ll let the court settle that.” I try to echo the response I gave to adolescents on the verge of running away from the residential institution where I used to work: “You control the outcome of mediation. You don’t have to talk about anything you don’t want to. You can leave any time. Since we all know that, why don’t we see what we can do to write down and try to clarify the issues. You can always go to court or just keep things the way they are now as if we never talked.”

The list of assumptions that Saposnek (1983) tells to his clients adds another dimension to the framework for mediation. He staunchly maintains that he will assume throughout the process that both disputants hate each other. He then goes on to assure parents who are seeing him about custody conflicts that they can “hate each other as spouses and still cooperate as parents in making important decisions about their children” (p. 39).

Assessing Personal Relationships

Sir Harold Nicolson (1964) saw nations as predominantly composed of either Shopkeepers or Warriors. Shopkeepers are easy to get along with and want to find a solution that helps the other party as well as themselves. Warriors seek to exploit the other side. This notion has its counterpart in family relationships. Evatt and Feld (1983) describe adults in intimate personal relationships as being either a Giver or a Taker. This idea—derived from Jungian psychological concepts—suggests that these two types of personalities seek one another out and complement each other. What is the role of the mediator trying to help a Giver and a Taker divorce when the Giver says she does not want any spousal support or interest in the pension and the Taker is happy to oblige? What is fair? Should the mediator try to change the way the parties have always related to each other? What if the law says she is entitled to these assets?


Balancing the Power

Davis and Salem (1984) suggested that by its very nature, the mediation process balances the power between disputants:


	
Respect for human dignity. Mediation is founded upon a respect for human dignity. Mediators role model respectful behavior. They treat the parties with dignity, listen with care, and project their interest in and concern about what each party says. Their example sets the tone for how the parties can listen to and treat one another.

	
Open exploration of options. The mediation process is designed to raise the issues underlying a dispute to the surface and to encourage the open exploration of options. This quality in itself can lead to settlements that transcend solutions which arise out of the sheer use of power.

	
Recognition of human emotions. Mediation gives recognition to the human need to express feelings. By providing the parties a safe place to display anger and rage, mediators also give the parties permission to tap into other feelings such as concern, understanding, and empathy. People are better able to see one another’s perspective once they have had a chance to express their own.

	
Recognition of human intelligence. Mediation assumes that the parties are competent to resolve their own disputes. Often people who have been socialized to feel powerless, rise to the occasion during mediation, especially with the gentle, but insistent reminders of the mediator that they are responsible for designing the agreement.

	
Impartiality of the process. Mediation provides an impartial, nonjudgmental forum to air and settle disputes. Throughout the process, the mediator conveys the message that the parties are viewed equally, including the way they are greeted, seated, addressed, listened to, and responded to. This treatment is a strong stimulus for the parties to treat each other as equals.

	
Confidentiality of the process. Mediation provides the parties with a private and secure environment in which to explore the underlying causes of a dispute. Confidentiality can act as an effective tool for surfacing the information needed to construct lasting settlements that respond to the needs of all parties.

	
Voluntariness of reaching a settlement. Many mediation programs require that entry into mediation be voluntary. This in itself has an equalizing effect in that it signals each party that neither alone has the power to bring about a settlement. The voluntary nature of mediation encourages the parties to adopt a cooperative frame of mind. On the one hand, no one can tell them how to settle, and on the other, unless they find a mutually agreeable way to settle, they will have to resort to other forms of dispute resolution which may be less voluntary and less satisfactory. (In programs where parties are mandated to try mediation, the mediator is doubly obliged to let them know that they can walk away from the table at any time.)

	
Openness of the process. Mediation is stripped of the mystique usually associated with the adjudicative process. Mediators describe the philosophy, the process, and the ground rules and encourage questions. By their openness, mediators convey the message that information is to be shared. [Pp. 18-20]



Davis and Salem also cautioned the mediator against making assumptions early in the process about the balance of power between the disputants.


Everyone has some power…. [I]t is equally important to consider how willing they are to use their power and the conditions that might discourage them from using it to the fullest extent. For example, a person might be physically strong and never resort to threats of violence, or a corporation with access to the best legal advice might wish to avoid the bad publicity involved in a lawsuit. [P. 18]



While certain sources of power, such as income or negotiating skills, may be obvious early in mediation, other resources, such as one disputant’s choosing not to act when the other one wants a resolution, or the emotional power that one disputant may have over another in an interpersonal conflict, may not become apparent until later in the process.

When to Terminate Mediation

Often, simply labeling my concern about a power imbalance based on the disputants’ behavior rectifies the problem. “Recognize the tactic, raise the issue explicitly, and question the tactic’s legitimacy and desirability” (Fisher and Ury, 1981, p. 135). Sometimes, a partial agreement can be reached and mediation can be continued later or the unresolved issues might be settled through another process. Davis and Salem (1984) proposed guidelines for terminating a case when:
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