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More Praise for The People’s Justice





“Few if any Supreme Court justices have been more maliciously smeared than Clarence Thomas. This big, bold-hearted man has borne the attacks with a quiet dignity while steadily protecting the rights of the American people. Now, Judge Amul Thapar sets the record straight with this can’t-put-down series of stories that reveal the courage, decency, and humanity of the man behind what many are calling the Thomas Court.”


—Megyn Kelly, journalist


“In The People’s Justice, Judge Thapar has written a unique and fascinating book that reveals the character and judicial conduct of Justice Clarence Thomas as found in his approach to a number of U.S. Supreme Court cases that involve the lives and rights of real people for whom the law has been a last resort. Often surprising, these stories show the reality and human side of judicial decision-making in a most interesting and entertaining manner.”


—Edwin Meese III, 75th U.S. Attorney General


“At a time of unrelenting assaults on both the Founding and the Constitution by academics, activists, and politicians, Amul Thapar gives us hope in the pages of The People’s Justice. In this compelling account of the judicial philosophy and pivotal opinions of Justice Clarence Thomas, readers will find a new appreciation of both the man himself and our Framers. Thomas’s life’s work embodies the keen understanding that the preservation of liberty requires vigilance.”


—Laura Ingraham, host of The Ingraham Angle on Fox News and former law clerk to Justice Thomas


“Amul Thapar’s The People’s Justice is two superb books in one—a breezy and accessible intellectual biography of Justice Clarence Thomas and a survey of some of the most important Supreme Court cases of the modern era. By the time Thapar’s done carefully laying out the facts, it’s impossible not to see the connection between the constitutional originalism expressed in his rigorous opinions and Thomas’s deeply felt desire to rectify the injustice ordinary Americans suffer at the hands of an unfeeling government.”


—Mollie Hemingway, editor-in-chief of The Federalist, senior journalism fellow at Hillsdale College, Fox News contributor, and co-author of Justice on Trial: The Kavanaugh Confirmation and the Future of the Supreme Court


“Amul Thapar’s The People’s Justice is really two books. The first one is a pleasantly accessible introduction to the legal philosophy that guides Justice Thomas’s approach to judging. The second one gives the reader every reason to believe that Justice Thomas will be remembered as a man of principle, courage, and compassion long after many of his detractors have been forgotten.”


—Jason L. Riley, Wall Street Journal columnist and author of Maverick: A Biography of Thomas Sowell


“Justice Clarence Thomas is deeply committed to the rule of law and the original meaning of the Constitution. At the same time, he is intensely sympathetic to the human struggles that play out in the cases that come before the Court. Judge Amul Thapar makes all this abundantly clear in this fascinating and immensely readable book.”


—Lillian BeVier, David and Mary Harrison Distinguished Professor of Law Emeritus


“Justice Clarence Thomas grew up in poverty and segregation in the tidelands of Georgia. Judge Amul Thapar is the son of working-class immigrants from India. It’s quite a testament to the transcendent appeal of the interpretive method of originalism that they are two of its leading proponents. In this engaging account of the stories that lie behind a dozen of Justice Thomas’s opinions, Judge Thapar illustrates why.”


—Edward Whelan, Antonin Scalia Chair in Constitutional Studies at the Ethics and Public Policy Center


“Carefully researched and innovative in format, The People’s Justice marks an important entry in the growing literature chronicling the life and career of Supreme Court Justice Clarence Thomas. For more than three decades, liberal scholars and analysts have willfully distorted the opinions of one of the Court’s most ideologically consistent and intellectually rigorous jurists. Standing athwart all that is Sixth Circuit Judge Amul Thapar, a rising star on the appellate bench whose selection of twelve cases through which to examine the justice’s jurisprudence offers lawyers and lay readers alike a fresh opportunity to understand the originalist approach to the law that Thomas, the Court’s longest-tenured justice, has stood for all these years, and continues to champion today.”


—James Rosen, chief White House correspondent for Newsmax and author of Scalia: Rise to Greatness, 1936–1986


“If you thought you knew Justice Thomas’s impact on constitutional law, think again. Through exclusive interviews and original research, Judge Amul Thapar reveals the human drama behind some of Justice Thomas’s most significant cases and showcases the ascent of originalism.”


—Carrie Severino, president of the Judicial Crisis Network, co-author of Justice on Trial: The Kavanaugh Confirmation and the Future of the Supreme Court, and former law clerk to Justice Thomas


“More than any other justice in the history of our Republic, Justice Thomas has—through his opinions—helped to unearth, recover, and restore the United States Constitution as it was originally understood. And for this project of excavation and restoration, he has rightfully earned a place among the greatest jurists to ever serve on the Supreme Court of the United States. But far too few know that Justice Thomas’s goodness as a man matches his greatness as a justice. By telling his story through the lens of his opinions, The People’s Justice illuminates both the mind—and even more important, the heart—of Justice Clarence Thomas.”


—Nicole Garnett, associate dean and professor of law, Notre Dame Law School


“The People’s Justice is a beautifully written, meticulously researched exploration of Justice Thomas’s jurisprudence. Through compelling storytelling and lucid legal analysis, the book makes a novel and persuasive case for how originalism often protects ordinary people over powerful special interests.”


—David Lat, journalist and author of Supreme Ambitions


“This ground-breaking book is a must-read for Americans seeking an honest account of our nation’s most misunderstood Supreme Court justice. In a cacophony of polarizing voices shouting about Justice Thomas’s legacy, Amul Thapar cuts through the noise. This riveting narrative of Justice Thomas’s jurisprudence will capture readers of every racial, socioeconomic, and political background. There’s only one qualification necessary to appreciate The People’s Justice: a desire to know the truth.”


—Jeremy Hunt, Hudson Institute Media Fellow and U.S. Army veteran


“This book is a must-read for anyone that cares about our court system, and frankly, our country. From the very beginning, the book brings to life twelve cases that came before the Supreme Court. Unlike most accounts, this book allows the reader to live alongside the litigants and decide for themselves who is right. For many, who have only read the willful distortions of Justice Clarence Thomas’s record, it will surprise. In these pages, the reader will find Justice Thomas championing Cleveland parents who are just trying to obtain a high-quality education for their children; an actress fighting to get her day in court to prove that her accused rapist, Bill Cosby, is not only a rapist but a liar; a working-class mother trying to stop a city from giving her home to a corporation; a Chicagoan battling to protect his home and family from rising crime; and many other riveting stories about inspiring Americans. The cases will highlight not only Justice Thomas’s principled originalist jurisprudence but his deep humanity. Justice Thomas applies the original meaning of the Constitution to the case at hand fairly and consistently—and Amul Thapar lets you judge the outcomes for yourself. The result is a gripping, inspiring read.”


—Mark Paoletta, co-editor of Created Equal: Clarence Thomas in His Own Words


“Finally, a book about a single Supreme Court justice written for every American who wants to understand the work of the whole Court and the lives of every man and woman who sit behind that raised bench and from there rule on the cases and controversies that come to define all of our lives.


“The People’s Justice by federal Sixth Circuit Court Judge Amul Thapar is that book, and it’s for everyone who has wondered from far away about our country’s highest court and the Constitution’s enduring direction for how a free people ought to govern themselves if they would preserve that plan and thus that freedom.


“If you want to know and really understand what the Court does and how it does it, here is the book for you. The most controversial and interesting justice since he was confirmed to his position in 1991, United States Supreme Court Justice Clarence Thomas is the central character in a remarkable telling of his three decades of service on the Court. Through the cases and controversies on which Thomas has ruled and written and, crucially, via the stories of the actual people whose lives those rulings helped define, The People’s Justice does more to pull back the curtains on the Court and, crucially, on how the Constitution actually works—through the published opinions of its members—than any book in decades. The People’s Justice is not a conventional biography and not a recap of the past three decades in American Constitutional law, but rather both and much, much more. This is an American story, about how we govern ourselves and trust nine justices and the scores of lower courts they supervise, to make sure that we continue to do so. It is also a deeply personal portrait of Clarence Thomas by a gifted judge and writer.


“Judge Amul Thapar’s own story is quite compelling, and the record of his own rulings, opinions, and career remarkable. What Thapar has done for the average American interested in the Court is nothing short of unprecedented. In this book, Judge Thapar has made the rulings of Justice Thomas accessible, his judicial philosophy understandable and even transparent, and the work of our Court inspiring.


“Forget—or push aside for a day or two—everything you know or think you know about Justice Clarence Thomas. Even if you have read and been moved by the justice’s inspiring 2008 autobiography My Grandfather’s Son or have been one of the thousands of Americans who have found themselves parked next to the justice and Mrs. Thomas’s RV somewhere in our country during the summer and found themselves deep in conversation and even sharing a meal with Justice and Mrs. Thomas on their annual summer trips crisscrossing our land in their home on wheels, set that view or memory aside and prepare to be surprised. Very surprised. Amul Thapar has done what even gifted law professors and professional ‘Court watchers’ often fail to do: Thapar has focused on the men and women whose lives are before the nine and on how one justice, Clarence Thomas, has carefully, consistently, and compassionately applied his understanding of the Constitution to those lives.


“Judge Thapar explains ‘originalism’ in The People’s Justice by expertly and compellingly retelling the stories of the people who have brought their legal battles—their literal and figurative “trials”—all the way to the Supreme Court. ‘Originalists believe that the American people, not nine unelected judges, are the source of the law that governs us—through the Constitution and statutes enacted by our elected representatives,’ Judge Thapar writes. ‘The judge’s role is to determine what the words of those documents meant when they were enacted and to apply them to the cases in front of him or her.’


“That’s ‘originalism.’ ‘Nothing more, nothing less,’ Judge Thapar concludes, and then he illustrates how that philosophy of judging and that understanding of the Supreme Court’s role in our Constitutional order drives Justice Thomas’s rulings, year after year and decade after decade, down through the longest tenure of any justice now serving, but always in an accessible, compelling, and fascinating retelling of the cases and controversies before the Court and Justice Thomas’s rulings on them.


“Justice Thomas has sometimes written for the whole Court and sometimes he has been a lonely dissenting voice. The most surprising chapter in this book of amazing stories is perhaps chapter 5, ‘Standing Alone,’ where Justice Thomas strongly dissented from his colleagues’ refusal to hear the case of a one-time West Point cadet raped by one her fellow soldiers yet denied the ability to have a jury weigh the facts of her case. I had never read anything that I could recall of Doe v. United States, and I had certainly never read Justice Thomas’s dissent from his colleagues’ decision. Judge Thapar’s book led me to find and read the brief but powerful dissent in its whole. No other book of the dozens and dozens of books I have read on the Court and its work, on the justices and their lives, has ever prompted me to do that: put the book down and go find the whole opinion to which it refers. It is a salute to Judge Thapar’s writing that this prompting happens again and again.


“Our understanding of the Supreme Court should not be limited to headlines and columns, with the opinions of its justices only read by ‘experts.’ The Constitution was written by brilliant men but intended to be read and understood by farmers, merchants, and tradesmen. It is not a black box surrounded by nine justices in black robes who then rule for mysterious reasons this way or that way. It is our governing document, the justices themselves explain in their opinions. Justice Thomas especially, and for the longest unbroken period of any justice now serving, has never lost sight of the Constitution’s promises to the American people or the peril presented to its design by activist judges with agendas.


“Most important of all, and as Judge Thapar has made so abundantly clear in this book, ‘Justice Thomas’s compassion and his deep understanding of the challenges Americans have faced throughout our nation’s history’ have defined Thomas’s record as a justice. What a deeply caring and compassionate man Thomas is—what a ‘People’s Justice.’ When you have finished this book, your understanding of Justice Thomas’s long and continuing battle to restore the Constitution’s and its Amendments’ original meaning to the Court’s deliberations will be focused and clear. Most memorable of all, you will have put yourself in the shoes of all justices, but particularly those of Justice Thomas, and seen the people who have come before that Bench not as case names but as Americans seeking justice.


“Read this book for yourself but also give it to anyone you know who doesn’t know the story of Justice Thomas or of the Constitution.”


—Hugh Hewitt, host of The Hugh Hewitt Show and professor at Chapman University School of Law


“This beautifully written book is a page-turner, bringing to life Clarence Thomas the man, as well as the pivotal cases that define his jurisprudence. There are stories in the book that will surprise readers, as they did me. Thapar’s skillfully woven portrait reveals Justice Thomas as a true hero dedicated to preserving our great Republic and the rule of law. For anyone concerned about the country’s future, this is a must-read.”


—William P. Barr, 77th and 85th U.S. Attorney General
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To my beautiful wife and three amazing children










Author’s Note


Writing this book has given me the opportunity to immerse myself in twelve cases featuring opinions by Justice Clarence Thomas. I’ve mostly relied on the legal records, including trial testimony, documents filed by the parties, oral arguments, and opinions of various courts. In addition, newspaper, magazine, and online articles about the cases and the surrounding circumstances were very helpful.


In several chapters, I’ve also relied on books written about or by central figures in these stories. These accounts allowed me to go beyond the facts found in court documents and share more about the individuals involved. I owe special debts of gratitude to Jeff Benedict, whose The Little Pink House: A True Story of Defiance and Courage is a deep dive into Susette Kelo’s fight to keep her home; to Don Yaeger and to Warrick Dunn, the oldest son of police officer Betty Smothers, the murder victim in the Brumfield case, who tells his own moving life story in Running for My Life: My Journey in the Game of Football and Beyond; to David Brennan and Malcolm Baroway, who in Victory for Kids: The Cleveland School Voucher Case recount Cleveland’s citizens’ battle to educate the city’s children; and to Frederick Jones and Sue Bowron, who wrote An Act of Bravery: Otis W. McDonald and the Second Amendment about the grandson of slaves who became a champion of Second Amendment rights.


Another great source of information for me has been Duke Law School’s Voices of American Law Project, run by Professor Thomas Metzloff. The case documentaries on this website are a rich source of information.


Finally, I’m grateful to the real heroes of this book: the parties, lawyers, and witnesses, many of whom graciously agreed to interviews. Several of them even shared photographs from critical moments in their lives and legal cases.


I hope the material drawn from all these sources will bring the stories to life and help you better appreciate not only Justice Thomas, but also originalism.










Introduction


Justice Clarence Thomas walked out of church after daily Mass on a crisp, clear morning in the fall of 1998. He descended the granite steps of St. Joseph’s Church on Capitol Hill in Washington, D.C., and began his walk back to the Supreme Court when a homeless man came running toward him. “Justice, Justice, I got another petition coming to you,” the man yelled.


Nicole Garnett, one of Justice Thomas’s law clerks, who had joined Justice Thomas at St. Joe’s, tensed. But the justice did not. Instead, he walked toward the man and soon became immersed in conversation. Nicole couldn’t hear what the man was saying, but he was certainly animated. The justice listened patiently, like he always did.


After a few minutes, Justice Thomas and the man concluded their conversation, and the justice rejoined the group of Supreme Court clerks on the church steps. “You know,” he said, “these are hard days for him. Last week was the anniversary of his mother’s death.”


Justice Thomas, it turned out, had known the homeless man for some time. When the two first met, the man had been addicted to drugs, and sadly, that addiction had driven a wedge between him and his mother. But over time, the justice had convinced the man to get clean, and in the process, he had reconciled with his mother before she passed.1


To Nicole, this story was more proof of what she and many others close to the justice already knew: Justice Thomas cares about people. His clerks aren’t the only ones who notice this about him. One of his colleagues on the Supreme Court, Justice Sonia Sotomayor, recently described Justice Thomas this way: “Justice Thomas is the one justice in the building that literally knows every employee’s name, every one of them…. [H]e is a man who cares deeply about the court as an institution, about the people who work there—about people.”2





Today, few dispute that Justice Thomas is one of the greatest originalist jurists ever. But sadly, stories like this, which show Justice Thomas’s true character, are rarely told. Nor are the stories of the people whose cases have come before him. That is the purpose of this book: to tell you what few others will; to give a face and a voice to those whose lives have been changed forever by the many cases that have come before the Supreme Court; to show how Justice Thomas champions our Constitution and the people it protects.


In the coming pages, you’ll learn of the quiet dignity of people like Susette Kelo, who fought to keep her beloved house when the government and a big corporation partnered to take it from her. You’ll meet the Cleveland parents who wanted their children to have access to effective education in safe schools. You’ll learn about Angel Raich’s valiant fight to keep big government out of her medical treatment. You’ll see how the people of Chicago battled to take their neighborhoods back from violent gangs. You’ll read about football star Warrick Dunn, who struggled to keep his family together after the brutal murder of his mother. And you’ll learn about cross-burning Klansman Barry Black—and David Baugh, the black lawyer who defended him. In these cases, you will also see how Justice Thomas, applying originalist principles of jurisprudence to the cases before the Court, responds to the struggles of everyday Americans.


By cherry-picking his opinions or misrepresenting them, Justice Thomas’s critics claim that his originalism favors the rich over the poor, the strong over the weak, and corporations over consumers. They have called Justice Thomas “the cruelest Justice,” “stupid,” and even “an Uncle Tom,” a traitor to his race.3 But as you’ll see in these pages, Justice Thomas’s originalism more often favors the ordinary people who come before the Court—because the core idea behind originalism is honoring the will of the people.


Originalists believe that the American people, not nine unelected judges, are the source of the law that governs us—through the Constitution and statutes enacted by our elected representatives. The judge’s role is to determine what the words of those documents meant when they were enacted and to apply them to the cases in front of him or her. Nothing more, nothing less.


As an originalist, Justice Thomas is committed to applying the law equally to all, come what may. Sometimes that will mean that the less sympathetic party triumphs. But more often, the opposite is true.


Reading these gripping stories, you will see for yourself what his originalist jurisprudence has to say about race, about corporations, and about the poor and downtrodden. You will see firsthand what originalism means in practice and what it has to offer the least privileged Americans. And I guarantee you, whatever you think you know about Justice Thomas and about originalism, something in the coming pages will surprise you.


You may be surprised by how often originalism counsels a result for the little guy. After all, as Justice Thomas knows and frequently reminds the Court, the Founders set up American law to protect the citizens from government—and to ensure that law-abiding citizens could protect themselves from predatory ones.


You may be surprised by how often Justice Thomas gives a voice to those forgotten. For years, he famously sat silent on the bench because he wanted to respect the advocates’ limited time to present their arguments. But Justice Thomas speaks forcefully in his opinions—not only about the original meaning of the law, but also about those who suffer from its misapplication. His opinions speak for the victims of violent crimes, who are often denied justice by legal innovations. He speaks for those who suffer from federal overreach and for those who are on the losing end of seedy government partnerships with wealthy corporations. Throughout his decades on the Court, Justice Thomas has repeatedly pointed out that when we actually follow the original meaning of the Constitution, the weak and the politically powerless stand to benefit the most.


Sometimes being that voice is not easy. “Finding the right answer,” Justice Thomas has observed, “is often the least difficult problem.” Rather, it’s “[h]aving the courage to assert that answer and stand firm in the face of the constant winds of protest and criticism [that’s] often much more difficult.”4 No one knows this better than Justice Thomas, who has been singled out for attacks from the academy, the legal world, and the media. Nevertheless, he finds the right answer and then sticks to it. Justice Thomas’s immense courage gives him the freedom to do what is right rather than worry about what might look right.


Courage is something he has practiced his entire life. Born in the tidelands of Georgia during the era of segregation, Justice Thomas knew what it was to be poor. People think “dirt poor” is a figure of speech. For Justice Thomas, it was a reality—the floor of the shanty he was born in was hard-packed dirt.


He was abandoned by his father as a young boy. Then, when his mother couldn’t afford to keep her boys—she was making only $10 a week—she sent them to live at their grandparents’ house, with not much more than the clothes on their backs.


There, Clarence Thomas’s grandfather, Myers Anderson, taught him two foundational lessons. First, there is nothing you can’t do if you put your mind to it. As his grandfather often said, “Old man can’t is dead. I helped bury him.”5 Second, he learned to believe in himself and “assert my right to think for myself, to refuse to have my ideas assigned to me as though I was an intellectual slave because I am black,… to state that I’m a man, free to think for myself and do as I please [and] to assert that I am a judge and I will not be consigned to the unquestioned opinions of others.”6


Justice Thomas’s grandfather, who could barely read or write, understood the value of an education. To him, education equaled emancipation. So he saved his money to send Justice Thomas and his brother to the local all-black Catholic school run by Irish nuns (like most schools in that time and place, it was segregated). His grandfather knew that the values instilled at home had to be reinforced in the boys’ education. Sister Mary Virgilius, the school principal and Justice Thomas’s eighth-grade teacher, had a formative impact on the young man—helping to shape not only the most powerful originalist voice of our day, but also a voice for those, like himself, who were left behind, unseen, unheard.


The upcoming chapters tell the stories of ordinary Americans struggling for justice in some of the hardest circumstances imaginable. See for yourself a justice who always has the courage to do what he believes the law, and therefore his duty, requires. See how he addresses the plight of these Americans.


You will find a justice who cares about the people behind the cases. You will find a justice who does not fit the stereotypes. You will find a justice who always tries his best to follow the original meaning of the Constitution. And you will leave these pages knowing that Justice Clarence Thomas truly is “The People’s Justice.”










CHAPTER 1 “The Wolves Are at Our Door” Kelo v. City of New London



It was in the spring of 1997, and with the last of her five sons soon to graduate from high school and her marriage souring, Susette Kelo was looking for a new place to live. The Long Island Sound seemed a natural fit: Susette was a paramedic, and each time she responded to a call on or near the Sound, she was enraptured by the views of the water.


Eventually, Susette spotted a house on the Sound with a “For Sale” sign, and she felt she had to have it. It was beautiful—complete with an amazing view of the water and a private boat dock. She loved the home, but she could not afford it alone.


Elated by her new dream, Susette approached her husband about selling their house and moving there together. But his answer was firm: No. No discussion. No acknowledgment that what she wanted might matter at all.


To Susette, this was the final straw; it was time to move on. If they parted ways, it would be better for them both. Still, she was stuck. The $170,000 price tag was too high for her modest salary as a paramedic.


A few weeks later, she found herself on another call, this time in the Fort Trumbull neighborhood of New London, Connecticut. Unlike most of the communities on the Sound, Fort Trumbull was a blue-collar neighborhood with more affordable housing.


Once a busy seaport, New London had lost much of its industry but kept much of its charm, so it is perhaps unsurprising that Susette fell in love with a house there. Granted, this one was not like the first one. It was a run-down, two-story Victorian. It looked abandoned—plagued by overgrown vines, ugly paint, and cracks running all over. Even the sidewalk was cracked. But the house checked one very important box for Susette: it had a view of the water. She knew she couldn’t buy an already perfect house on her own; she needed a home that she could afford—even if it was 107 years old. Asking price: $59,000.


Though the realtor was almost embarrassed by the home’s current state, Susette wasn’t worried. She knew what she could do with the place. When the realtor asked, “Are you sure you don’t want to see other places?” Susette immediately said, “NO.” Zero hesitation. This was the right place. She had a vision, and she made an offer on the spot. And after some haggling, the house was hers! This was the first home she had ever owned.


As soon as she could, she started working on it. First, the house needed a new paint job, so she turned to a friend who specialized in painting historic homes. This was a special house, and so Susette gave it a special color: a subtle shade of pink called Odessa Rose.


Susette had more improvements in mind, but she needed money. She looked for a second job and discovered that she could become a nurse right from the comfort of her new home through correspondence classes. The university would send her the books, and she could complete the classes remotely. Resolutely, she signed up. With the extra income from nursing, she could make the house perfect. In the meantime, until she could hire professionals, she would continue working on the house herself.


She dove right in, tearing down the overgrowth and fixing anything she could. As she toiled, the house looked better and better. Through her own blood, sweat, and tears, Susette worked wonders. But the repairs were not the only monuments to her work. Susette also had a round oval sign made for the front of her house. It was white with a pale green outline, and it read, “The Kelo House.” She had the sign placed right above the front door, below the center window. It was perfect.


After each hard day’s work, Susette enjoyed the thing she had wanted most in her new home: a view of the water. As she sat on her porch and looked over the Thames River one night, she thought to herself, This is true happiness.


But unbeknownst to Susette, there was trouble in paradise. While Susette was busy polishing her diamond in the rough, politicians were trying to find an occupant for the 24-acre parcel down the street, where an old industrial mill sat vacant along the Thames River.


Governor John Rowland and the local politicians dreamed of bringing in a Fortune 500 company, but they knew they couldn’t do it alone. So they turned to the New London Development Corporation (NLDC), a non-profit founded in 1978 to assist the city with economic development. In order to make it happen, the NLDC needed a dynamic project leader.


The politicians found one in Dr. Claire Gaudiani. She was the president of Connecticut College, the prestigious school that sat on the hill overlooking New London. Dr. Gaudiani was a natural leader, with the drive to make the politicians’ dream a reality.


The politicians and Dr. Gaudiani agreed that getting a Fortune 500 company to take the vacant lot would do wonders for New London. The corporation could take credit for replacing a run-down eyesore with a state-of-the-art facility. In the process, it would produce jobs and tax revenue for New London and beyond.


The NLDC had a leader. It had a plan. Now it needed a Fortune 500 company.


In Pfizer, it found the perfect candidate. For starters, Pfizer already had a facility right across the Thames River in Groton, Connecticut. Second, Pfizer was in the process of getting its new wonder-drug, Viagra, approved by the Food and Drug Administration. Once approved, the drug would make hundreds of millions of dollars for Pfizer, and Pfizer would need a facility to produce it.


But Pfizer immediately expressed reservations about the 24-acre site. Not every one of these reservations was necessarily a dealbreaker, but they would all be costly to address. For example, Pfizer knew it would have to do significant environmental remediation on the industrial mill site before it was even usable. More important, Pfizer questioned whether New London’s infrastructure—from the roads to the utilities—could handle the demands of a large research facility.


One problem, however, loomed larger than all the rest: the plot was simply too small. Twenty-four acres was not enough. Pfizer wanted enough land so that the facility could expand. It wanted at least a hundred acres.


As a proposed solution to this problem, Pfizer recommended that Dr. Gaudiani invite the State of Connecticut to join the venture as a partner. Dr. Gaudiani knew this was a reasonable request, so she called the governor to set up a meeting.


At the meeting, Pfizer outlined for the governor what had to happen to make the deal work: the city’s sewage treatment plant in Fort Trumbull needed to be upgraded and capped to contain the smell, the state needed to clean out the scrap metal junkyard by the site, and the nearby state park needed to be restored. But Pfizer made one final demand, and it was a big one. The NLDC would need to acquire more than ninety additional acres for a future luxurious hotel, office space, high-end housing and stores, and a top-notch conference center.1


How would they do this? Pfizer wanted the state to acquire not only the original 24-acre site and the nearby abandoned naval base, but also everything in between, including the residential properties in Fort Trumbull. In other words, Pfizer wanted the state to displace seventy-five to one hundred people. And not just any people. With an average family income of approximately $21,250, these were close to the poorest citizens of New London.


Pfizer and the NLDC recognized that the state couldn’t simply kick people out of their homes. So in light of this financial problem, they proposed a financial solution. They would send real estate agents to buy the residents out. With generous offers, how could they say no?


The governor and his staff were thrilled. Not only did they approve the proposal, with only minor modifications, but many of the politicians added their own requests. For example, the governor’s chief of staff, Peter Ellef, asked that one of the high-end housing units be reserved for him. He wasn’t the only one. After all, these units would be right near a new park with a great view of the Thames. Dr. Gaudiani started a list.2


Both the government officials and the Pfizer executives were aware that, in some ways, they were biting off more than they could chew. Pfizer wasn’t in the social experiment business; it was in the finance and pharmaceutical business—and yet the proposed plan was supposed to restructure Fort Trumbull’s society. The city, for its part, didn’t have much money to contribute, but this large-scale development project required a sizeable war chest. It was for this reason that the partnership between the state, city, the NLDC, and Pfizer seemed like a natural fit. Pfizer and the state would pay the bills; the city and the NLDC would handle the details of clearing out the residents. Pfizer committed to paying the lion’s share of the project: almost $300 million (over half a billion in 2023 dollars) while the State of Connecticut kicked in close to $80 million for the Fort Trumbull project. The NLDC promised to clear out the current Fort Trumbull residents.3


As all of this was taking place, Susette was finishing up her home. She worked two jobs and saved enough money to make her house truly her own. It was finally coming together.


Then she saw the news headline: “Pfizer to Expand into New London.” This shocked her. Why would the corporation want to come to New London? Then she received an even greater shock. A real estate agent knocked on her door.


The agent identified herself, and Susette, curious, let her in. The agent immediately complimented the house, and Susette could tell she was impressed with the renovations. But after pleasantries, the agent got down to business: $68,000. That is what the city and the NLDC would be offering to buy the property. The offer was not much more than what the home had been worth before Susette’s substantial investments.


Susette was offended. A year ago, she had unhesitatingly told another realtor that she wanted this home, not any other. Today, she even more quickly told this woman the same thing. She was not selling. This was her home, her dream.4


The agent persisted and warned Susette that if she did not sell her property, the city would take it through eminent domain. This upset Susette. How dare someone come into her house, undervalue the worth of her home, and then threaten to take it? After some discussion about the city’s plans, the agent left.5


Susette knew what eminent domain was—it is when the government takes your property for a public use. In essence, the government takes your property through condemnation-type proceedings and gives you “fair market value” for it. In this case, that amount would not be very “fair.”6


As the days passed and some of her neighbors were convinced to sell, Susette grew even angrier. She had just invested so much blood, sweat, and money in her house. Now that it was perfect, and truly her own as no other home had ever been, the city was threatening to take it. She was not going to give in without a fight.


A couple weeks later, Susette heard another knock on her door. The agent was back. This time, the offer was $78,000, but Susette’s answer was the same: No. It would take much more to convince her to give up her dream. So once again, Susette told the agent to leave. This time, she slammed the door behind her and told her not to come back.7


Susette’s opponents would not be deterred so easily, however. A few days later, she received a letter from the agent, telling her that real estate agents would exhaust all possibilities to purchase the house and “relocate the displaced persons.” Then came another letter, this time from Dr. Gaudiani, lauding the virtues of the project while implying that Susette’s home was relatively insignificant. Susette tossed the letters into a pile. She had no interest.8


Susette was not alone. Several families on her block also refused to sell. Some were so poor that they were worried they would become homeless if they sold for such a meager price. Others didn’t know how they could bring themselves to part with the houses that their families had built and maintained for more than a hundred years.9


Susette helped organize a group of neighbors to fight the NLDC’s and Pfizer’s efforts to kick them out of their homes. She even penned an opinion letter on her neighbors’ behalf, noting that while other neighborhoods around the country were fighting for speed bumps and better lighting, she and her neighbors were fighting to keep their homes. They paid their bills. They beautified and improved their neighborhood. And yet the NLDC was telling them they must leave so it could gentrify New London. Susette and her fellow residents were willing to welcome Pfizer and the renovated park as neighbors. But they didn’t want to lose their homes.


The politicians, meanwhile, were becoming tired of the homeowners’ resistance. In their minds, the NLDC had offered the residents more than their houses were worth. If they wouldn’t leave, it was time to pull out the trump card: eminent domain. They knew that not even one home could be left standing—otherwise, no developer would take on the property. But, fearing a negative reaction from their constituents, the city council authorized the NLDC to use the city’s eminent domain power instead of acting on its own behalf. The politicians wanted more taxpayer dollars, but they didn’t want to look like bad guys before election day, so they used the NLDC as a smokescreen.


Susette met with her neighbors. Some cried. Others despaired. One even had to check into the hospital. But Susette stood strong. They couldn’t give up now. They were up against some powerful opponents. They knew they were just a group of low-income residents the city saw as expendable. But they had to fight.


The residents needed a champion to stand up for them. Someone brought up a group in Washington, D.C.—the Institute for Justice. IJ, as it is known, had just made a name for itself in the eminent domain area, representing a widow in her fight with the State of New Jersey and casino magnate Donald Trump (you may have heard of him). In that case, New Jersey had planned to condemn the widow’s property along with a couple of others so they could convert those properties into a limousine waiting area near the Trump Plaza Hotel and Casino. But IJ fought the condemnation plan in New Jersey state court and won.10


While Susette and her neighbors doubted IJ would take their case, they didn’t see any harm in asking. Peter Kreckovic, a local artist and one of Susette’s neighbors, penned the letter, which ended up on the desk of a young but experienced lawyer at IJ—Scott Bullock. Scott is known not only as a brilliant lawyer but as a tenacious fighter for his client’s interests. His clients affectionately call him “Bull.”


But IJ routinely received hundreds, if not thousands, of letters asking for help. While Scott tried to read all the letters he received, he couldn’t help everyone. In fact, he wanted to help many more people than IJ’s resources allowed. But the New London letter struck a chord with him. Two key components made the case attractive: (1) an interesting legal issue and (2) an outrageous government action. But before IJ took on the case, Scott needed to make sure he had the right plaintiffs. So he visited Fort Trumbull.


Scott was shocked by what he saw. While there was nothing extravagant about the houses, there was no blight, no streets full of boarded-up windows. Instead, what he found was a proud blue-collar neighborhood where people took care of their houses and looked after each other. And the view of the Thames was indeed stunning. It was not what he had been expecting.


He started interviewing the neighbors. And he looked into what the government planned to build on their block. Though there were plans—for the hotel and conference center, for example—drawn up for most of the land, there were no plans yet for the area where most of these houses were located. Scott almost fell over when he realized this. Usually, the government plans to build something before it takes someone’s land. And these people were not harming anyone or adding blight to the city’s environs, so knocking their houses down served no real purpose at all.


Scott really liked their homes. They reminded him of quintessential blue-collar America, just like where he grew up. He didn’t want to see them taken as mere placeholders for the future parking lots of a powerful pharmaceutical company’s white-collar employees—or their buddies in city hall.11


So IJ took the case, but Scott wanted Susette to be the face of it. He knew Susette was a fighter and that she wouldn’t sell out. She was willing, and Scott and his colleagues got to work. Next, he started looking for a resident who had been there a long time.12


In Wilhelmina Dery, he found the perfect co-plaintiff. Wilhelmina had been born in 1918 in the very house she was still living in. She had met Charles, the love of her life, in that house. The couple had made the house their own after they got married in 1946.


As the Dery family had grown, so, too, had their stake in the community. When their son got married, they bought him the house next door as a wedding gift.13


Scott liked the Derys, and he enjoyed their company. But as he visited with them, he knew the shadow of the NLDC threat loomed over them. This family had such deep roots in this town. Scott had found another fighter. He thought to himself, How could anyone want to take this all away from them?


Now Fort Trumbull’s residents had a lawyer, but what next? They didn’t need to wait long to find out. On November 22, 2000, Susette returned home from working a long and hard shift in the hospital. As she walked up her front steps, she spied a condemnation notice taped to her front door. Her time had run out. It was the day before Thanksgiving.


She immediately called Scott and told him, “The wolves are at our door.” While Scott had known this day was coming, he was outraged by the timing. He spoke with his partner, Dana Berliner. Knowing what their clients were facing, the two of them spent most of their Thanksgiving weekend preparing to file a lawsuit against New London and the NLDC.14


They knew they faced an uphill battle. The Supreme Court had long ago strayed away from the original meaning of the Takings Clause, making it easier than ever for governments to use their eminent domain power. That clause, found in the Fifth Amendment to the United States Constitution, provides that “private property” shall not be “taken for public use, without just compensation.”


In their complaint against New London and the NLDC, Scott and Dana tried to bring the Supreme Court back to the original meaning of the Takings Clause by pointing out that their clients’ property was not being taken for a “public use,” but rather for private redevelopment. The property was destined for Pfizer’s and the other developers’ “use,” not the city’s. To make matters worse, the city did not even know to what use the plaintiffs’ property would be put; the politicians just wanted the properties so they could offer them to a developer as part of a potential package. For both these reasons, IJ argued that the Constitution did not permit the city to take its residents’ homes in this case.


They knew well, however, that Supreme Court precedent stood in their way. In the early 1950s, Congress had authorized the Redevelopment Land Agency (RLA) to hand over “blighted” areas or those with “substandard housing” in the District of Columbia to private developers.


What is “substandard housing” or “blighted housing”? According to Congress, any facilities lacking sanitation, ventilation, or light; dwellings that are overcrowded with “faulty interior arrangements”; or housing arrangements that negatively impact public safety, health, morals, or welfare. In other words, wherever the government might see potential for gentrification by taking over the homes of the poor and the underprivileged.


One of the D.C. residents affected by the legislation objected and filed a lawsuit that ultimately reached the Supreme Court. In that case, Berman v. Parker, the Court did not adhere to the original meaning of the Fifth Amendment. Instead of applying the “public use” language in the Constitution, the Court in Berman authorized the District of Columbia to take residents’ property for a “public purpose”—a term the justices did not define. The Court simply deferred to the legislature’s definition.


Berman v. Parker greatly expanded the power of the government to condemn property. After all, the government can conceive of a “public purpose” for almost anything politicians would like to do with someone’s property (like obtain higher tax revenues). That is a much lower standard than a true “public use” for the property, such as a street or a sidewalk. Many believed Berman gave cities and states free rein to do whatever they wanted.


With this green light from the Court, the RLA had taken almost 560 acres from D.C.’s poorest residents and given the properties to private developers. All told, the RLA displaced around 23,500 people in America’s capital, demolishing approximately 4,800 buildings in the process.


But Scott and Dana were undeterred by Berman and its progeny. They felt the time had come to minimize the damage Berman continued to inflict on poor and politically weak Americans.


While Scott and Dana were drafting the complaint, new problems surfaced for Susette and her neighbors. They each received a second notice—this one telling them they had no more than ninety days to get out of their homes. To make matters worse, since the homes had been condemned, the city and the NLDC were now the homes’ legal owners—and they wanted to charge the residents rent until they left. In Susette’s case, that was $450 per month, on top of the mortgage she was already paying.


This second notice kicked Dana and Scott into high gear. They polished the complaint, and five days before Christmas they filed Kelo v. City of New London in local court. Susette and her fellow plaintiffs did not ask for any money; they only wanted to stop the city from taking away the places they loved: their houses, their neighborhood, their home.


After the people of Fort Trumbull filed their complaint, the city’s tactics changed. Billy Von Winkle, one of Susette’s fellow plaintiffs, owned several rental properties in Fort Trumbull. These were his source of income, and city officials must have known it. The city entered one of his apartment buildings and evicted the tenants. Then the city padlocked the doors of each of the apartments—even with one tenant still inside. Rubbing salt in the wound, the city promised to demolish Von Winkle’s properties first. Billy was furious. How was he going to live without his income?


Scott called the city’s lawyer and asked that it delay demolishing the properties until the lawsuit could be resolved. The city’s answer: we will bring up your request at our board meeting next month. In other words, the city refused to discuss Scott’s request until after the waiting period for demolishing the properties had expired. Scott asked the city to reconsider. He received a firm no.15


Given that answer, time was of the essence. Scott and Dana raced to prepare a motion for a temporary restraining order and to file it with the court. Upon receiving the motion, the court set up a conference date at noon—twelve hours after the waiting period would end.


Scott and Dana worried that the city could begin demolition in that 12-hour window. But Scott knew that Von Winkle’s vacant apartment building still had furniture and belongings in it and was a solid brick structure that would take preparation to demolish. So he turned his focus to the homes, all but one of which were occupied. Another co-plaintiff, Rich Beyer, was renovating one of his rental homes. It had been stripped down to the studs, which made it an easy target. Scott feared that if the city bulldozed the Beyer property before the hearing, this would hurt the morale of his clients. Once one fell, they might understandably begin to feel like they had already lost.16


Scott scrambled to figure out a plan. His public relations person, John Kramer, volunteered to stay in the empty house overnight. Scott pointed out that there was no power and that the Connecticut coast was freezing in February. Kramer replied that he would brave the cold in a sleeping bag with his winter coat, gloves, and hat.


The plaintiffs, for their part, volunteered to man the house as well. After all, this was their neighborhood—they wouldn’t let someone else guard it alone.


But on the day of the conference, just after the demolition waiting period had expired, the city changed its tune. Before the judge, the NLDC and the city agreed to delay demolitions until he ruled on the injunction. In exchange, the city requested a speedy trial, which it received—the trial would be in three months. There was no trace of the aggressive tone they had taken with Scott.


In the lead-up to trial, the lawyers began the process of “discovery”—in which the lawyers on each side can obtain information from the other. Scott and Dana requested the correspondence between Pfizer and the city. Once they read the correspondence, it became clear to them: Pfizer, not the city, was driving this train. The letters described Pfizer’s plans to build its research facility, to demolish the Fort Trumbull neighborhood, and to replace blue-collar homes with an upscale conference center, hotel, health club, and a condominium complex.


Scott and Dana had found their smoking gun. The project had no public purpose, much less a public use. Pfizer’s letters spoke for themselves.17


By the time the trial began in the summer of 2000, Scott and Dana were prepared. The property owners testified the first day, and they did well. They pled to keep their homes and the neighborhood they loved so much. Pfizer was welcome to join their community, they said, but not at the expense of their homes.18


Then city officials and other witnesses testified about the benefits of the project. No one denied it was for private economic development.


At the end of the trial, the judge said he would issue a written decision. He had to decide whether the taking of the Fort Trumbull neighborhood for economic development qualified as a “public use.”


About seven months later, the judge issued a 249-page decision that surprised everyone. The judge had split the case. First, he found that the economic development did qualify as a “public use.” However, since the NLDC had no planned “use” for portions of the Fort Trumbull neighborhood, the city could not take the residences in those portions.


Unfortunately, he ruled that they could take the other plaintiffs’ properties since the city had a planned use for those areas. The judge then ordered a halt to any demolitions while appeals were ongoing.


Both sides agreed to bypass the intermediate court and appeal to the Connecticut Supreme Court, which agreed to hear the case. Approximately one year later, the Connecticut Supreme Court ruled, 4–3, that all the takings were proper. The city had won. The plaintiffs were devastated. Scott and Dana, however, promised to make one final appeal—to the United States Supreme Court.


The Supreme Court picks and chooses the cases it hears. In fact, it typically receives seven to eight thousand petitions per year and denies all but about eighty. So getting the Court to take this case would not be easy. Plus, the Berman precedent stood in the way. The Fort Trumbull team worked hard to prepare a petition pointing out that, in spite of Berman, the justices could rule for Susette Kelo and her neighbors. They knew it was a long shot, but it was worth a try.


When Scott received the news that the Court had accepted the case, they were all elated. Susette was surprised by all the support the case had received from the public, and now in the Supreme Court. It seemed to her that there were not many people on the city’s side. She felt confident that the Supreme Court would see what was really going on and let the people of Fort Trumbull keep their homes.


Several amicus or “friend-of-the-court” briefs were filed in support of Susette, but perhaps none was as compelling as that filed by the National Association for the Advancement of Colored People (NAACP). The NAACP’s brief highlighted the disproportionate impact eminent domain had on black Americans and provided a litany of statistics supporting its argument. But perhaps no evidence in the brief spoke louder of the abuses of the takings power than a quote from the attorney general of Minnesota in the 1950s: “We went through the black section between Minneapolis and St. Paul about four blocks wide and we took out the home of every black man in that city. And woman and child. In both those cities, practically. It ain’t there anymore, is it? Nice neat black neighborhood, you know, with their churches and all and we gave them about $6,000 a house and turned them loose on society.”19


The NAACP’s proposed solution to protect Americans from this kind of behavior? Return to the original meaning of “public use,” and maintain a higher standard for the government’s taking of private property.


With all this support, IJ’s lawyers felt good about their chances. Yet Scott and Dana didn’t take victory for granted. They prepped for argument, knowing they were still the legal underdogs at the Supreme Court. The goal was to convince the Court that if it allowed this land to be taken for private economic development, then homes everywhere would be at risk—especially the homes of poor and vulnerable Americans.


Argument day finally arrived on February 22, 2005. When the justices entered the courtroom, Scott felt like he was ready. Showtime. The questions were not easy. Justice Breyer asked why the Court should not say that “virtually every taking is all right, as long as there is some public benefit.” Scott pointed out that if this power were so unrestricted, no one’s home was safe. But Justice Breyer seemed unfazed. In response, he commented that private property “could only be taken if there is a public use, and there almost always is.”


This line of questioning continued throughout Scott’s arguments. Scott had his work cut out for him.


But the city’s lawyer, Wes Horton, did not have it much easier. Justice Scalia asked him whether the city could simply take property from the poor and give it to those who would pay more taxes? Surprisingly, Horton said yes. Stunned by his answer, Justice Scalia followed up with, “You can take from A and give to B if B pays significantly more taxes?” Horton doubled down.


In rebuttal, Scott emphasized what Horton had admitted: under the city’s reasoning, governments could play reverse Robin Hood. Nothing would stop cities from kicking out their poor citizens in favor of Fortune 500 companies. Every poor neighborhood in America would be in jeopardy of gentrification.20


With that, argument ended. All that was left now was the waiting.


Scott knew the opinion would not be released until near the end of the Court’s term, which is in June. As the time got closer, Scott grew more anxious. Finally, his receptionist informed him that a clerk from the United States Supreme Court was on the line. His hand shaking, he picked up the phone. The clerk told him the news—the Supreme Court had affirmed the Connecticut Supreme Court’s ruling. He could barely get out a thank you, nor did he feel very thankful. Susette had lost her case—and her house.


When Scott’s paralegal returned with a written copy of the opinion, he saw that the loss had been a very close one: a 5–4 vote. Not that that mattered to his clients. The city still got their homes.


Justice Stevens had written the opinion for the Court, joined by Justices Kennedy, Souter, Ginsburg, and Breyer. The majority had found that the takings qualified as a “public use” because the city had a “carefully considered development plan.”


According to the majority, “[p]romoting economic development is a traditional and long accepted function of government.” After all, economic development is a “public purpose.” And who were courts to second-guess the legislature?


This was especially clear after Berman, Justice Stevens said. Cities know better than courts what areas are “sufficiently distressed to justify a program of economic rejuvenation.” According to Stevens, it seemed, nobody was taking property from A and giving it to B. The city was just “rejuvenating” a neighborhood.


Justice O’Connor wrote the main dissent, joined by Chief Justice Rehnquist, Justice Scalia, and Justice Thomas. In her dissent, she distinguished Susette Kelo’s case from Berman: in Berman, the government had removed “blight” that was “inflicting an affirmative harm to society,” whereas in this case, not a single person claimed that the plaintiffs’ “well-maintained homes are the source of any social harm.” Thus, the majority was not simply following precedent, but expanding it. Justice O’Connor warned that “under the banner of economic development, all private property is now vulnerable to being taken and transferred to another private owner, so long as it might be upgraded.”
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