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The first edition of this book was dedicated to my mother, Natalie Wortman Sekulow, because it was a hardback. That was a family reference.

I dedicate this edition not only to my mother, but also to her grandchildren and great-grandchildren. So they can live and thrive in a free America.



INTRODUCTION



THE BUREAUCRATIC BLOCKBUSTER

Hollywood could not have written a better script.

In fact, for more than twenty years, Hollywood has been stealing ideas from the soap opera surrounding the Clintons, with movies like Primary Colors and shows like Madam Secretary and The Good Wife. And who can blame them? It makes for great drama. If it weren’t happening in real life, before our very eyes, the recent saga of Hillary Clinton would seem too fanciful, too outrageous for the silver screen or our flat screens.

And yet, our inept, incompetent, corrupt, partisan, and bloated bureaucracy has enabled and empowered Hillary Clinton to carry on—protecting her from the level of transparency and accountability required of public servants on the other side of the political aisle.

Don’t believe me? Let’s examine the script.

It’s the story of how our bureaucracy blocks justice and the rule of law.

It features leading lady Hillary Clinton, who has had perpetual political power for more than three decades, as First Lady of Arkansas from 1983 to 1992; First Lady of the United States from 1992 to 2000; U.S. senator from New York from 2000 to 2009; U.S. secretary of state from 2009 to 2013; and 2016 candidate for the Democratic nomination for president of the United States.

It involves the Clinton Foundation, a global network of charities and other international work that received nearly $2 billion in donations from the world’s wealthiest people, foundations, and even foreign entities since its inception in 2001 at the end of Bill Clinton’s presidency.1 Many of the donors were the same ones that bundled money for both Clintons’ political campaigns. Other donors were foreign individuals, companies, or nations that cannot legally give to U.S. presidential campaigns, but definitely had a stake in U.S. economic and foreign policy decisions that affected their political and economic power.2

It’s a story that meets at the intersection of big government, big business, and the bureaucracy that entrenches them all. Billion-dollar decisions. Life-or-death conditions. Top-secret, classified information about U.S. national security interests, and the actions of our allies and enemies around the world.

And it all centers on a private email server widely reported to have been stored and operated out of a bathroom closet in a loft apartment in Denver, Colorado.3

The conflict at hand is not the location of the server itself, but the recklessness with which Secretary of State Clinton operated her email. And the story only gets worse. It’s not even a political issue—it’s a legal one. Hillary Clinton could have violated numerous civil and criminal laws that are intended to do one vitally important thing: ensure our government operates effectively in its most important obligation—keeping our nation secure and safe—which Hillary Clinton failed to do.

It’s a story too farfetched to believe. But it’s better than Hollywood. It’s real life.


Dereliction of Duty in an Era of Cyberwarfare

In the twenty-first century, technology allows us to communicate with anyone, from anywhere, on nearly any electronic device. But enemies of freedom frequently target technological infrastructures to wreak havoc and collect any personal and classified information they can. For example, in 2014, millions of Americans faced the hassle of compromised credit when online hackers accessed the records of everyone who used a credit card at Target or Home Depot over the course of several weeks.

And now, due to the recklessness of the Obama administration and former secretary of state Hillary Clinton—the chief diplomat in charge of national security for President Obama’s first term—our national security is at risk.

While retail hackers steal personal information and cost consumers the inconvenience of several hours, it’s minor compared to what hackers accessed when they breached the U.S. government’s Office of Personnel Management (OPM) database in late 2014.4

The OPM hack—allegedly led by the Chinese government5—stole personal information from more than 20 million Americans and U.S. officials, information that could, at best, lead to identity fraud and, at worst, endanger the lives of U.S. intelligence officers and assets around the globe by providing our enemies with a spy-recruiting database.6 The hackers were in our system for so long that it will take our government months to figure out exactly what was stolen.7

One of the victims was me. I worked for the U.S. Treasury Department in the IRS Chief Counsel’s office right out of law school back in the 1980s. One of my former colleagues recently told me that our personnel records from more than thirty-five years ago were among the files hacked.

Sadly, this hack is yet another example of how our federal bureaucracy is incompetent at best and downright corrupt and deceptive at worst.

Information released by the government about the OPM hack has been contradictory and full of lies—all in a desperate attempt to downplay what really took place. In the coming months we will discover more about who and what is responsible for this incredible incompetence but right now, the answers are not easy to come by.

This is why Senator Ben Sasse of Nebraska asked OPM, the Department of Homeland Security (DHS), and the Office of Management and Budget (OMB) if information was stolen from the military or intelligence community. What does it mean for our national security? How does the government plan to respond now? How is it going to deter future attacks? Again and again, his questions went unanswered.8 But these are the questions we must continue to ask and our federal government must answer. Unfortunately, they have an incentive to remain silent. The bureaucracy’s playbook prioritizes waiting out the ever-faster-spinning news cycle, assuming another scandal will pop up and new questions will be asked. They assume this scandal will simply drift out of the public’s consciousness.

Just as other agencies in our bloated bureaucracy evade direct questions about their operations, these departments continue to deflect and downplay this hack, which some are calling the 9/11 of cyberattacks.9 By not paying attention and not enforcing proper protocols, the administration left our most valuable assets—defense secrets and personal information—vulnerable.

—

    It is against this backdrop that then–secretary of state Hillary Clinton used an unsecured, private e-mail server for classified and “top secret” State Department emails.

How is that even possible? How could our nation’s top diplomat, someone who has held power and security clearance for decades, make such a rookie and likely illegal mistake—one that could put our national security and millions of lives at risk?

The answer is simple: she is using our federal bureaucracy as partisan protection to ensure that a faux-inquiry is conducted instead of a full, thorough, and independent investigation.

How could the Department of Justice and the FBI possibly allow this when the stakes are so high?

Here’s how.

The Facts of the Case

The facts started to come to light when congressional investigations and various governmental transparency organizations and media entities made Freedom of Information Act (FOIA) requests.

Requests made under the FOIA, “often described as the law that keeps citizens in the know about their government,”10 along with congressional investigations, ensure that our government’s operations are efficient and effective in serving the will of the people. This is crucial to what our Founding Fathers envisioned for our nation. The process provides a transparency that is necessary for holding the government accountable to its citizens and safeguarding popular sovereignty in the United States.

We must not forget: information is vital so the people can rule. It positions the voting public to make informed decisions about which government officials should remain in power, which should be given the opportunity to rise to higher office, and which should be removed from authority once and for all.

So, congressional committees, media organizations, and public advocacy organizations asked the State Department for a wide range of documents related to Mrs. Clinton’s actions in office. The requests included:

• How decisions were made;

• How talking points were decided;

• How certain top aides to Hillary Clinton were allowed to serve in the State Department while also holding private sector jobs that could have raised conflicts of interest.11

Some of these materials were eventually given to congressional committees or gradually released through court order. But the documents were missing something vital: emails from Hillary Clinton’s private server. Not a single one was delivered.

It turns out that when the State Department was looking for the requested documents, it could not search the email account of former secretary of state Hillary Clinton.12

As the New York Times reported in early March 2014, because Secretary Clinton maintained a private server, it was shielded from State Department searches done in compliance with records requests—meaning the State Department couldn’t obtain emails housed there. This arrangement provided other benefits to Hillary Clinton as well. Whether the requests came from congressional committees or civil, criminal, or administrative proceedings, it meant Clinton and her lawyers could object on numerous grounds to any disclosure of the emails.13 And the State Department’s hands were tied because they had no way to access potentially classified and top-secret government data on her private server.

What did the State Department do? Did they enforce the rule of law? Did they demand that all state secrets be turned over immediately? Did they work with the Department of Justice (DOJ) to subpoena the email server to ensure national security and state secrets were protected and no laws were broken? No.

Instead, they issued a request to Secretary Clinton to turn over only the emails she was legally obligated to surrender, essentially allowing her aides, her lawyers, and who knows who else to sift through classified and top-secret material to determine what needed to be relinquished to the State Department and what could be deleted.14

Secretary Clinton and her spokespeople have repeatedly insisted none of the emails sent using her private server were classified when they were transmitted. Read that again. The former secretary of state—our nation’s top diplomat—asserted that no emails sent or received during her time traveling the world and conducting U.S. foreign policy were classified.15

Hard to believe, isn’t it? Do they really think the American people buy her assertions? Because they don’t.

And this raises another very important question: How does Hillary Clinton think she can get away with this?

I’ll tell you how. She believes the Obama administration’s State Department and the Justice Department would never dare fully investigate and, if applicable, indict her for breaking numerous civil and criminal laws.

In other words, Hillary Clinton is betting the bureaucracy will be on her side and that she will never have to be held accountable.

The scary and simple truth is, she may be right.

Here’s why. The bureaucratic and political machine to defend Hillary Clinton kicked into high gear. Her spokespeople and the State Department insisted that Secretary Clinton’s practice was not out of the ordinary, pointing to former secretary of state Colin Powell’s use of a personal email account as well. But new regulations passed in 2009 applied to Secretary Clinton and not Secretary Powell.16 Those regulations stated that any agency allowing employees to conduct official business on nonofficial email accounts had to ensure any records sent using private email systems are preserved “in the appropriate agency recordkeeping system.”17 Moreover, it is a fundamental principle of our legal system, and the rule of law, that potentially illegal activity unnoticed in the past does not justify illegal activity in the present.

—

Originally, in March 2015, Secretary Clinton said she had no intention of turning over the email server because she had already voluntarily handed in around fifty thousand pages of emails to the State Department, having deleted the rest and wiping them from the server because they were about personal matters such as wedding planning, yoga, and more.18

But then, at the end of July 2015, an internal government review found something important, and not that unexpected, among a small sample of emails Hillary Clinton had turned over to the State Department. The inspector general of the intelligence community concluded that at least four emails from her personal account contained classified information.19 Because of these findings, the inspector general referred the matter to the FBI’s counterintelligence division.

There are three levels of classified information regarding national security. The most recent order20 specifies that information whose release would cause “exceptionally grave damage to the national security” is classified TOP SECRET; information whose release would cause “serious damage” is classified SECRET; the lowest category of classified information currently in use is CONFIDENTIAL.21

For less than twenty-four hours, news reports alleged that there was an FBI criminal investigation into Hillary Clinton and the email server.22 But by the next morning, the Clinton machine alerted the New York Times and other publications that Hillary Clinton herself was not under inquiry and it was not actually a criminal investigation.23

The Wall Street Journal reported in July 2015:

As a result of the findings, the inspector general referred the matter to the Federal Bureau of Investigation’s counterintelligence division. An official with the Department of Justice said Friday that it had received a referral to open an investigation into the potential mishandling of classified information. Initially, a Justice Department official said Friday morning the investigation was criminal in nature, but the department reversed course hours later without explanation.

“The department has received a referral related to the potential compromise of classified information. It is not a criminal referral,” an official said.24

It seems the bureaucracy had come to Secretary Clinton’s rescue.

The investigation was ongoing. Information was still being collected. Emails were still being examined. How, then, could the Justice Department declare that the referral was not criminal in nature and instead only an investigation into “potentially compromised classified material”?

The FBI’s Role

In order to understand what happened, one must better understand the FBI’s authority.

A series of statutes and executive orders have established broad authority for the FBI to carry out investigations into not only criminal matters, but also threats to national security.

The FBI has a range of legal authorities that enable it to investigate federal crimes and threats to national security, as well as to gather intelligence and assist other law enforcement agencies;

The FBI has authority to investigate threats to the national security pursuant to presidential executive orders, attorney general authorities, and various statutory sources. Title II of the Intelligence Reform and Terrorism Prevention Act of 2004, Public Law 108-458, 118 Stat. 3638, outlines FBI intelligence authorities, as does Executive Order 12333; 50 U.S.C. 401 et seq.; 50 U.S.C. 1801 et seq.

This combination of authorities gives the FBI the unique ability to address national security and criminal threats that are increasingly intertwined and to shift between the use of intelligence tools such as surveillance or recruiting sources and law enforcement tools of arrest and prosecution.25

But this is where the bureaucracy comes into play.

It is the FBI’s job to conduct investigations into federal crimes and our national security. Because of the potential threat to national security, the Clinton investigation was referred to the FBI. Yet the DOJ—the executive agency that houses the FBI—continued to minimize the investigation while clearing Mrs. Clinton of any possible criminal wrongdoing.

Even as of October 2015, the Obama Justice Department continued to assert that the ongoing investigation does not involve Hillary Clinton herself, is not criminal in nature, and furthermore is merely looking into potential violations of handling classified information.

The Justice Department is lying.

Either that, or it’s conducting a faux-investigation with no intention of following the leads to their logical conclusions and prosecuting lawbreakers for violating civil and/or criminal laws.

It’s actions like this that prove the corrupt and unaccountable bureaucracy that is supposed to be responsible for enforcing our laws and maintaining fairness in our country. Instead this bureaucracy allows preferential treatment that undermines our Constitution and the very fabric of our nation.

But with each new development, the Obama administration has an increasingly difficult time justifying its ineptitude on this case.

—

In August 2015, Hillary Clinton finally turned over her email server to federal authorities.26 She had refused for months to do so, claiming it had been wiped clean of all personal emails. But the inspector general had subsequently contacted Congress and informed them that some emails contained “top secret” information.27 Certain reports indicated that some of this information potentially included satellite photos of North Korea’s nuclear program.28

Other sources have speculated that it could be data about U.S. drone strikes, undercover CIA agents, and any other number of highly sensitive topics.29 All classified—and potentially top secret—information. If Hillary knew she received and or sent these emails, then how could she have possibly said she never sent or received classified information through her private server?

There is only one reason Hillary eventually reversed course and handed over the supposedly wiped-clean server: she was given the option to turn it over voluntarily or else it would be subpoenaed. And yet the Justice Department still insisted there was no criminal investigation and Hillary herself was not being investigated. Meanwhile, as the State Department continued to examine and release more of Clinton’s emails, more of her lies were exposed.

She claimed that she started using the private server on March 19, 2009, but there are emails showing she used her private email address (hdr22@clintonemail.com) as early as January 28, 2009.30

Cheryl Mills, Clinton’s chief of staff at the State Department, emailed classified information to a staffer at the Clinton Foundation in 2012.31 Team Clinton maintained its unconvincing talking point that the information was not classified at the time it was sent but was marked classified by the State Department years later.

This reveals yet another way Hillary Clinton is continuing to hide behind our bumbling bureaucracy. Individual agencies have the authority to deem materials classified at various points in time, with each agency having different levels of classification, unique processes for declaring items classified, and full independence to do so. Hillary Clinton and others are using this bureaucratic loophole, stating it’s simply too confusing to determine what is classified and when.

Unfortunately for her, being secretary of state means more than just flying around the world on foreign affairs business. Being secretary of state brings along with it responsibilities and legal obligations.

But Hillary Clinton has nothing to fear because the Obama administration’s Department of Justice is responsible for investigating and potentially prosecuting any legal violations. Which means that Mrs. Clinton has very little reason to fear she will ever face any indictments.

The Surrendered Server

By the end of September 2015, the number of the former secretary of state’s surrendered emails containing classified information totaled more than four hundred, with three of them marked secret because their subject matter involved discussions about the Iranian nuclear program.32 Other classified topics discovered in the emails ranged from the NATO intervention in Libya and WikiLeaks disclosures, to the Arab Spring movement.33

Then, in October 2015, the FBI expanded its probe to a second technology company responsible for maintaining Clinton’s private server.34

For the sake of our national security, we must know if these technology company employees had access to this classified and top-secret information without security clearance.

The FBI also seized four computer servers from the State Department headquarters to reportedly analyze how top-secret information was sent to Clinton’s email servers by State Department aides.35 Again, this was to determine if classified information passed through unsecured personnel and servers.

And not surprisingly, news reports in October 2015 revealed that Clinton’s private server itself was targeted by the cyberattacks originating in China, South Korea, and Germany.36

With each new development, it’s ever clearer that our national security was put at risk by Secretary Clinton’s private email server setup. While the FBI is reportedly inspecting, we can’t be confident that it’s anything but a faux investigation to keep voters at bay while the 2016 presidential election cycle gets under way. Just as the bureaucracy has stalled and delayed any efforts to get to the bottom of Lois Lerner’s emails and the IRS scandal discussed later in this book, the FBI, DOJ, and other bureaucratic branches seem to be doing whatever it takes to ensure limited fallout for Mrs. Clinton’s presidential campaign.

Fortunately, we have both civil and criminal laws designed to punish individuals who put our national security at risk.

The Legal Case Against Hillary Clinton

As I’ve said all along, the question about former secretary Clinton’s emails is not a political issue. In fact, the only people with political bias are those preemptively declaring Hillary Clinton innocent without a thorough investigation. Yes, she is innocent until proven guilty, but far too many in the federal bureaucracy and the media have declared her innocent with no possibility of culpability whatsoever.

That is not how lawyers and lawmakers should act. They should stick to the facts, and then apply them to the law—where everyone is concerned.

Based on the facts, we must ask: Have any crimes been committed? Have any laws been violated? Should the Department of Justice and the FBI even be conducting a criminal investigation?

While there are at least a dozen regulations and laws that could be relevant as more facts come to light, we will focus on those statutes most connected to the facts presented above. As you’ll see, former secretary of state Clinton’s actions could be deemed felonious.

As secretary of state, Hillary Clinton’s private email server likely put our national security at grave risk. There are laws designed to defend such risks.

Leaders Must Follow the Law

There is a civil statute, more than half a century old, that all federal agency heads must obey. It’s intended to ensure proper recordkeeping of all government business for the purpose of transparency and accountability.

The Federal Records Act, 44 U.S.C. § 3101, was originally passed in 1950. It requires:

The head of each Federal agency shall make and preserve records containing adequate and proper documentation of the organization, functions, policies, decisions, procedures, and essential transactions of the agency and designed to furnish the information necessary to protect the legal and financial rights of the Government and of persons directly affected by the agency’s activities.37

The State Department itself made clear in 1995 that emails are considered records that must be preserved:

Another important modern improvement is the ease of communication now afforded to the Department world-wide through the use of E-mail. . . . All employees must be aware that some of the variety of the messages being exchanged on E-mail are important to the Department and must be preserved; such messages are considered Federal records under the law. (5 FAM [Foreign Affairs Manual] 443.1)38

In 2009, the National Archives codified a regulation that required any employees sending and receiving official emails using systems not operated by the agency to ensure those records were still preserved in the appropriate agency record-keeping system.39

If Hillary Clinton violated this law, civil suits in federal court could force public disclosure of her emails.

But the most significant concern is her potential criminal violation of numerous statutes designed to protect our national defense.

The top-secret information found in some of Hillary Clinton’s emails suggests that she violated 18 U.S.C. § 793. If Hillary Clinton knew, or should have known, that her private email server was not a proper place of custody for this information, then she committed a crime that could potentially indict her.

Statute 18 U.S.C. § 793 is intended to protect all information relating to our national defense. Violating this statute is a felony and carries with it fines and/or imprisonment for up to ten years.

(f) Whoever, being entrusted with or having lawful possession or control of any document, writing, code book, signal book, sketch, photograph, photographic negative, blueprint, plan, map, model, instrument, appliance, note, or information, relating to the national defense,

(1) through gross negligence permits the same to be removed from its proper place of custody or delivered to anyone in violation of his trust, or to be lost, stolen, abstracted, or destroyed, or

(2) having knowledge that the same has been illegally removed from its proper place of custody or delivered to anyone in violation of its trust, or lost, or stolen, abstracted, or destroyed, and fails to make prompt report of such loss, theft, abstraction, or destruction to his superior officer—

Shall be fined under this title or imprisoned not more than ten years, or both.40

Federal regulations (18 CFR 3a.11) define “Top Secret” as:

Top Secret refers to national security information or material which requires the highest degree of protection. The test for assigning Top Secret classification is whether its unauthorized disclosure could reasonably be expected to cause exceptionally grave damage to the national security. Examples of exceptionally grave damage include armed hostilities against the United States or its allies; disruption of foreign relations vitally affecting the national security; the compromise of vital national defense plans or complex cryptologic and communications intelligence systems; the revelation of sensitive intelligence operations; and the disclosure of scientific or technological developments vital to national security. This classification is to be used with the utmost restraint.41

It is perfectly reasonable for information of this kind to be sent to or from the secretary of state of the United States. It’s part and parcel to the responsibilities of the job. However, some reports have confirmed that spy secrets that should have been classified as top secret were sitting on the private email server.42 The fact that information that could cause “exceptionally grave damage to national security” was sitting on an unsecured server at Secretary Clinton’s house should be of concern to every American.

Statute 18 U.S.C. § 1924 is the most likely criminal statute of relevance because it punishes officers of the United States who knowingly remove classified information to unauthorized locations:

Whoever, being an officer, employee, contractor, or consultant of the United States, and, by virtue of his office, employment, position, or contract, becomes possessed of documents or materials containing classified information of the United States, knowingly removes such documents or materials without authority and with the intent to retain such documents or materials at an unauthorized location shall be fined under this title or imprisoned for not more than one year, or both.43

This is the same statute to which General David Petraeus pled guilty in April 2015 for improperly handling classified material in his journals by keeping them at an unsecure location at his home and providing them to his biographer instead of turning them over to the CIA or Defense Department.44

The first point of 18 U.S.C. § 1924 is clear: Secretary Clinton was an officer of the United States.

All the evidence also indicates the second element—whether or not the information was classified—has also been met. While Clinton continues to insist that none of the information was classified when it passed through her email server, unbiased observers looking at the facts should have a hard time finding this credible now—simply because classified information has already been uncovered in the few emails that were previously released.

The third element in the statute—“knowingly removes material”—begs the question: Did Hillary Clinton knowingly remove this material to an unauthorized location? Yes. Because emails containing classified information passed through this unsecured and unauthorized location. No amount of playing dumb, shrugging one’s shoulders, and blaming the vast right-wing conspiracy can get her out of this one.

And finally, the fourth element: Did she remove said classified material without authority? It certainly appears so.

Statute 18 U.S.C. § 2071 declares it a felony when a custodian of any official government “record, proceeding, map, book, document, paper, or other thing, willfully and unlawfully conceals, removes, mutilates, obliterates, falsifies, or destroys the same.”45 Violating this statute can result in fines and/or imprisonment for up to three years.

Most interesting is the final provision of the statute, which states that anyone found in violation of it “shall forfeit his office and be disqualified from holding any office under the United States.”46

My friend Shannen Coffin, a former senior Justice Department official, discusses this unique provision more in depth:

The crime is punishable by up to three years in prison. And interestingly, Congress felt strongly enough about the crime that it included the unusual provision that the perpetrator shall “forfeit his office and be disqualified from holding any office under the United States.” The requirement for specific intent in this criminal law—“willfully and unlawfully”—and the fact that Loretta Lynch [U.S. attorney general] would ultimately decide whether to bring prosecution, makes it doubtful that charges would be filed. But the better question is how could Hillary Clinton, in light of this prohibition, decide that this was a good (or legal) idea? Setting up a shadow e-mail server to conduct all official business as secretary of state is an action plainly undertaken for the purpose of evading federal-records laws. And Clinton was successful at that, avoiding congressional and citizen demands for review of her record during her term in office.47

Once again, why would the partisan establishment step in and enforce the rule of law if doing so could derail the historic election of the Democratic front-runner to be the forty-fifth president of the United States? The answer is clear: they want to maintain the status quo, a bureaucracy designed to give them unprecedented power and limited accountability.

The stakes have never been higher for our nation’s legal framework. Yet bureaucracy continues to undermine it at every turn.

James Madison famously wrote in Federalist No. 51, “If men were angels, no government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself.”

We know men are no angels and the law cannot be manipulated to shield the truth. Hackers try to undermine our national security every day. The mishandling of classified documents by a secretary of state is criminal. We have a right to know what happened and to hold those responsible to the fullest extent of the law.

—

As our nation’s unaccountable and unelected bureaucrats’ power continues to grow exponentially, the ability of the government to control itself and those in power continues to deteriorate. If we don’t do something about it before it’s too late, we risk a dangerous transformation—from a nation of laws into a nation of men and women corrupted by power and incapable of justice.

And that may just be a script that not even Hollywood wants written.
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ONE DAY IN MAY

I have a unique vantage point from my office in Washington, D.C. My building, in the heart of Capitol Hill, is directly across the street from the Supreme Court of the United States. The Justices literally drive by my office each day that the court is in session. From my window I can see the chambers where the Justices and law clerks spend their days crafting legal opinions that impact all of us. There have been many nights when I have seen the glow of the lights emanating from those chambers as the final touches are put in place. It is an awe-inspiring location. From the white marble columns on the exterior to the expansive courtroom where the oral arguments take place, the building represents power and stability. One of the most impressive aspects of the building is the depiction of great lawgivers carved into the marble. Each time I enter the courtroom, I glance up at those lawgivers, including Moses holding the Ten Commandments written in Hebrew.

For three decades I have had the privilege of arguing cases before the Supreme Court representing a wide range of legal issues including: religious liberty, prayer and Bible clubs in public schools, free speech, and defending the unborn’s fundamental right to life, and campaign finance reform. I even argued a case before the Supreme Court involving the Ten Commandments Monument in Utah. My team and I won 9–0. Admittedly, it is one of my favorite cases, as I was able to reference the Supreme Court building’s own depiction of Moses holding the Ten Commandments.

The judiciary, our third branch of government, is powerful. After all, the Supreme Court interprets the Constitution and that impacts each of us. It is not, however, the most powerful branch. From my office, I also have a great view of the Capitol dome. I have often taken guests up to the top floor of our building to view the Capitol. The lit dome in the evening sends the clear message that legislators are handling serious business. The Senate office buildings are just across the street from the front door to my building. In fact, after the terrorist attacks on September 11, 2001, the security perimeter was moved directly in front of our offices. When the anthrax attack took place days after 9/11, the surveillance devices and air monitoring equipment were placed just a few feet from our main entrance. The security in the area is still very tight, as it should be—these are the buildings that house our legislature, our second branch of government. This branch represents the people, and it’s where our laws are constructed. And yet, as powerful as the legislative branch of government is, it is not the most powerful branch.

I can hop into a cab and after a short five-minute drive I am at the White House. I have had the incredible privilege of being in the Oval Office, discussing major issues with President Bush, ranging from judicial nominations to terrorism. It is an experience that is hard to put into words. When you are seated next to the president of the United States, the commander in chief of our armed forces, you realize quickly that what takes place in that office not only impacts each of us, the impact is felt around the globe. The executive branch of government and the president are powerful. There is no doubt about it. But I submit to you that the executive branch is not the most powerful.

The most powerful branch of our government is located around the corner from the Supreme Court building, a few streets over from the Capitol, and a couple of blocks from the White House. These buildings are scattered around D.C. house agencies—the Internal Revenue Service, the Department of Justice, the Environmental Protection Agency, the Department of Health and Human Services, Veterans Affairs, the Labor Department, and many others. These agencies are run by bureaucrats. And these unelected, unaccountable bureaucrats destroy our liberty and threaten our democracy. We are in serious peril because of this—the most powerful branch of government we did not even learn about in high school civics class.

The problem is, the Constitution does not provide for a fourth branch of government. Yet we have one. We have created an unconstitutional, self-sustaining monster that is swallowing our democracy. Our constitutional republic hangs in the balance. I keep a diary with me where I note significant events in my legal practice. My entry on May 10, 2013, was a game changer.

The first email—marked “URGENT”—hit my inbox at 10:17 a.m., just minutes before my radio program goes live on air. The message was simple: Lois Lerner, then the head of exempt organizations at the Internal Revenue Service, had “apologized” to conservative and Tea Party groups for intentionally subjecting them to heightened IRS scrutiny.

My first feeling was vindication. More than a year earlier, dozens of Tea Party and other conservative groups had contacted me, all telling me the same story. The IRS was delaying their tax exemption applications and requiring them to answer—under penalty of perjury—appallingly broad questions, questions that violated the constitutional rights of American citizens.

The IRS delayed at least one pro-life group because the agency subjectively determined1 that the group’s “presentations make substantial use of inflammatory and disparaging terms and express conclusions more on the basis of strong emotional feelings than of objective evaluations”—as if the liberal nonprofit organizations like Planned Parenthood or the American Civil Liberties Union don’t make arguments “on the basis of strong emotional feelings.”

We took the cases, notified the IRS of our representation, and publicly called on Congress to take action, by holding hearings to investigate IRS abuse. In response, the IRS denied all wrongdoing, and the mainstream media of course backed the Obama administration’s taxing agency, with the New York Times even claiming that in scrutinizing the Tea Party, the IRS was merely doing its job.2

But with Lois Lerner’s apology, everything changed—for a few days, anyway. Every major network carried the apology, every major newspaper wrote articles and analyses, and even President Barack Obama went to the White House podium and expressed his deep outrage.

And the IRS’s actions were outrageous. In fact, they were criminal. And, for a time, the Obama administration seemed to agree. Within days of the IRS’s apology, Attorney General Eric Holder declared that the IRS’s conduct was “outrageous and unacceptable” and ordered a criminal investigation.3

The conduct of the IRS was, in fact, “outrageous.” Over a period of years, the IRS singled out conservative and pro-life individuals and organizations for extraordinary audits, unconstitutional questioning, years-long delays in processing applications, and selective leaks of private information.

Ultimately, we discovered the IRS went so far as to try to collude with the Department of Justice to prosecute conservatives, to attempt to “piece together” (to borrow a term from an actual IRS email4) prosecutions of American citizens without a single shred of evidence or a single specific complaint of illegal activity.

On May 10, we knew only part of the story, but we knew enough to know the IRS was out of control.

Our work on several IRS cases revealed that before approving conservative groups for the same nonprofit status long granted to large liberal organizations like Planned Parenthood, MoveOn.org, and the ACLU, the IRS was not only delaying applications for years, it was asking questions that were themselves unconstitutional.

• It wanted to know the names of children tutored by a constitutional education nonprofit.

• The IRS wanted log-in information and passwords for conservative websites.

• It wanted to know the identity of donors, even when the law allowed donors to remain anonymous.

• It demanded to know the details of all communications between conservative nonprofits and any elected official, demanding even details of “indirect” communications (whatever those were).

• It demanded an accounting of all the nonprofit work of even family members of Tea Party leaders, including their membership on church boards.5

It attacked pro-life speech as “propaganda,” and it demanded to know the content even of pro-life prayers.

And that was just the tip of the iceberg.

My first job out of law school was in the Office of Chief Counsel, Internal Revenue Service. My experience taught me that the IRS’s attacks on the conservative movement went straight to the top of the agency. In her apology,6 Lois Lerner claimed that the misdeeds were the fault of “line” workers in Cincinnati—low-level employees. But we had in our possession letters from IRS offices in California and in Washington, D.C. Some of these letters were signed by Lois Lerner herself.

Lerner also implied that the IRS’s wrongdoing had stopped, that when the agency learned what the low-level workers were doing, it called a halt to all improper activity.

Nothing could be further from the truth. In fact, even as Lois Lerner spoke, multiple conservative groups were still waiting for IRS approvals and continued to receive intrusive questions. Some are still waiting for approval years after the “apology.” For others, it took filing litigation in federal court to get the IRS to do the right thing.

Even worse, the very day before she spoke, emails revealed that Lois Lerner was plotting with the Department of Justice and chief of staff of the IRS commissioner to criminally prosecute conservatives for violating tax laws—even without any evidence that the laws had been violated.

This misconduct was not some minor annoyance for conservatives. It was so widespread—affecting every single conservative group that applied for nonprofit status—and so egregious that scholars from the American Enterprise Institute argued it may have had a material impact on the 2012 election.7

Writing for the AEI’s online journal, Stan Veuger explained:

The bottom line is that the Tea Party movement, when properly activated, can generate a huge number of votes—more votes in 2010, in fact, than the vote advantage Obama held over Romney in 2012. The data show that had the Tea Party groups continued to grow at the pace seen in 2009 and 2010, and had their effect on the 2012 vote been similar to that seen in 2010, they would have brought the Republican Party as many as 5–8.5 million votes compared to Obama’s victory margin of 5 million.

President Obama’s margin of victory in some of the key swing states was fairly small: a mere 75,000 votes separated the two contenders in Florida, for example. That is less than 25% of our estimate of what the Tea Party’s impact in Florida was in 2010. Looking forward to 2012 in 2010 undermining the Tea Party’s efforts there must have seemed quite appealing indeed.8

In other words, had the Tea Party continued its proportionate impact on Republican voting, it could have well made up the difference in key states. Instead it found itself under sustained assault from the IRS, an assault that had a real impact.

Veuger goes on to explain how the IRS targeting choked off funds that would have gone to Republican candidates:

As a consequence [of IRS targeting], the founders, members, and donors of new Tea Party groups found themselves incapable of exercising their constitutional rights, and the Tea Party’s impact was muted in the 2012 election cycle. As Toby Marie Walker, who runs the Waco Tea Party, which filed for tax-exempt status in 2010 but didn’t receive approval until two months ago, recounted recently: “Our donors dried up. It was intimidating and time-consuming.” The Richmond Tea Party went through a similar ordeal, and was only granted tax-exempt status in December, right after the election—three years after its initial request. Its chairman explained the consequences: the episode cost the Richmond Tea Party $17,000 in legal fees and swallowed time the all-volunteer network would have devoted to voter turnout, outreach in black and Latino neighborhoods and other events to highlight the constitution and “the concept of liberty.”9

The bottom line? A rogue IRS may well have helped keep Barack Obama in the White House. In fact, Lois Lerner in an infamous email said she had hoped to get a job with President Obama’s reelection campaign.

There is much more to say about this scandal later, but I raise it now to explain a deeply troubling reality, a reality that is shaking our American democracy to its foundations, a reality that could mean the end of American exceptionalism, an end to the concept of American self-government intended by our Founders and lived through our citizens for almost 240 years.

When the IRS scandal broke, my phone seemed to ring for days straight. I don’t think I’ve ever gotten as much email before or since. And there was one question that was on everyone’s lips: “What did the president know and when did he know it?”

In other words, the scandal was viewed through the prism of Watergate, the legendary scandal that ended the Nixon presidency, with the assumption that it was only truly “real,” only truly important, if it could bring down the president of the United States.

But I was more disturbed by a different thought, a concern that transcends the current occupant of the White House:

What if the IRS—arguably the nation’s most powerful domestic agency—didn’t actually need a presidential directive to engage in its nationwide persecution of conservatives? What if the IRS acted largely on its own initiative to target Americans, harass them, audit them, humiliate them, and try to prosecute them merely because the IRS disagreed with their political beliefs?

That is a much larger problem than the corruption of a single agency. That is the corruption of an entire system of government.

And that is the theme of this book.

While Americans have been robustly engaged in political debates—and participating in vast numbers in elections—a new branch of government has been growing in the shadows. A branch that is elected by no one, ignored by the media, protected by the courts and by a complex web of laws and regulations: with job security so great that some federal employees are more likely to die on the job than they are to be fired.

This new branch of government—personified not just by the IRS but by the entire array of federal agencies, like the Department of Justice, the Environmental Protection Agency, the National Labor Relations Board, the Federal Communications Commission, and many others—is the federal bureaucracy; it possesses a staggering amount of power, and it is not only increasingly partisan, it is increasingly corrupt and incompetent.

Imagine if Congress wrote and enacted far more laws than it does now, but you could never vote the lawmakers out of office.

You don’t have to imagine it. It’s happening.

Imagine if congressmen were systematically corrupt, abused their power, and demonstrated rank incompetence, but by law they never had to face the voters.

That’s our bureaucracy.

Imagine if a congressman, once in office, was allowed to hold power until death or retirement, whichever came first.

That’s our bureaucracy.

Imagine if elections mattered less and less because there existed a permanent, partisan political class that continually pushed the nation to the Left regardless of who occupied the White House or who held the House and Senate.

That’s our bureaucracy.

We are at a constitutional tipping point. If we wait much longer to introduce democratic accountability to the encroaching, vast federal bureaucracy we’ll lose the America we know, and our electoral politics will become a sideshow, a meaningless spectacle that entertains the masses while the anonymous but powerful bureaucrats do the real work—governing the United States of America.

In short, unless the American people take action, even the president of the United States will matter less and less. He’ll become a figurehead, someone not unlike the queen of England, a ceremonial leader presiding over a government that has no concern for the beliefs and opinions of the titular head of state.

Think that’s too dramatic? Too alarmist? Hardly.

A primary goal of this book is quite simply to educate, to teach you how the United States is actually governed and how that government can impact every aspect of your life. You need to learn how America is actually governed, how your freedom is threatened, and how your tax dollars are wasted or misused by a bureaucracy that is increasingly corrupt and partisan. You are paying for the permanent political class that is disrupting and endangering our constitutional republic.

But to understand why a growing bureaucracy represents such a clear and present danger to our Constitution, we must first recognize three critical truths about our government: there is no real gridlock, there is no real accountability, and there is nowhere to hide.

Truth 1: There Is No Real Gridlock

We’ve all heard the complaint. Our government does nothing. It’s gridlocked. When one party holds all or part of Congress, and the other party holds the White House, the cries of gridlock are especially loud. In fact, in May 2014, President Obama’s frustration with this apparent “gridlock” boiled over into critiques of the Founders’ “structural” design of our government.10

The claim has a certain surface appeal. After all, in a divided government, it’s much more difficult to pass new bills, and public fights—like the government shutdown battles of the past five years—occupy the headlines.

But that’s deceptive.

Let me be clear: if someone tells you our government is “gridlocked,” they typically mean that they can’t get everything they want.

Because our government is anything but gridlocked.

Consider this fact: from 2009 to the end of 2012, the federal government’s bureaucracy created more than 13,000 new regulations—each with the binding force of law.11

Even in 2012, one of the lowest rulemaking years of the last twenty (and the peak of the alleged “gridlock” in Washington, as President Obama battled a Republican House during a hotly contested election), the federal bureaucracy finalized 2,482 rules.12

That’s a staggering number of new laws.

And not one American voted for any of the regulators who drafted, evaluated, and approved those new laws.

Unelected regulators are now so powerful that Congress will often write laws that contain intentional gaps, allowing for regulators to come in and fill in the relevant details.

Case in point: the Department of Health and Human Services’ (HHS) abortion-pill mandate.

The two most egregious aspects of ObamaCare, the most contentious bill in modern American history, were the individual mandate—which required individuals to purchase health insurance—and the abortion-pill mandate, which required even religious employers to violate their religious conscience and purchase certain abortifacients (pills that can cause abortions) for their employees.

The abortion-pill mandate constituted the most grave threat to religious liberty in modern American history and represented the government’s effort to draft its Christian citizens into its radical pro-abortion agenda. Under the mandate, Christian business owners were forced to buy so-called contraceptives that were actually abortifacients, drugs or devices that kill children.13

Yet the HHS mandate wasn’t actually in ObamaCare. Our elected representatives didn’t vote for it or against it. Instead, it was the creation of unelected bureaucrats in the Department of Health and Human Services—handed down with the full force of law.

In 2010, Nancy Pelosi, then Speaker of the House, famously declared14—about ObamaCare—that “we have to pass the bill so that you can find out what is in it.” She was relentlessly mocked for the comment and deservedly so. Every legislator should carefully read a bill—especially one that purports to overhaul approximately one-sixth of our national economy15 and 100 percent of our health care. At the same time, however, she was right.

There was no way to tell what the bill truly meant until after it was passed and after the regulators had issued hundreds and hundreds of new rules—rules like the abortion-pill mandate.

In fact, given the length and complexity of this process, it’s entirely possible that Americans will still be confused about what ObamaCare truly means for several more years, as HHS writes and rewrites its rules and as doctors struggle to keep up.

ObamaCare as passed was more like a skeleton, providing the framework for the flesh and bones constructed by the regulators—far away from public debate and public accountability.

But our bureaucrats don’t need to pass rules to impact our lives. Sometimes they do so through a combination of incompetence and corruption.

In the spring and summer of 2013, Washington was rocked by a series of revelations that employees of the Department of Veterans Affairs were manipulating patient wait lists to conceal their own failure and inefficiency from the public. Even as the VA was touting allegedly decreased wait times, in reality even gravely ill veterans were put on much longer wait lists that were “off the books,” and several of these veterans died without receiving the care they needed.

Bureaucrats were taking action, but the actions they were taking were designed to hide their incompetence. Rather than thinking creatively to shorten wait times and improve patient care, a number of VA employees dedicated their time to “gaming” the reporting system so that they could receive bonuses even as veterans suffered.

Incompetence (unnecessarily long wait times) led to corruption (manipulating wait lists), and veterans paid the price.

Another example: the Department of Justice.

Did you know that we can blame rogue federal prosecutors for ObamaCare? Less than two weeks before election day in 2008, federal prosecutors secured a conviction on public corruption charges against Senator Ted Stevens, an Alaska Republican.16

Stevens—who had been popular in Alaska prior to the prosecution—lost a close race to Democrat Mark Begich.

Begich went on to vote for ObamaCare, casting one of the sixty Senate votes that gave President Obama the filibuster-proof majority he needed to pass his “signature” health-care law.

There is, however, one problem with this story.

Ted Stevens was innocent.

Prosecutors, intent on bringing down Stevens, failed to disclose evidence that vindicated Stevens. This failure to provide what’s called “exculpatory evidence” violated Senator Stevens’s constitutional rights, influenced the outcome of his trial, and thus strongly influenced the outcome of his election.

While a federal court corrected the individual injustice and exonerated Stevens, it could not undo the results of the election, and it certainly couldn’t undo the national consequences of the Democrats’ unjustly gained sixty-seat majority in the Senate.

And that’s just one example of prosecutorial misconduct and Department of Justice partisanship. There are many others that will be discussed later in the book, including instances where the Department of Justice made up crimes out of whole cloth, imprisoned Americans for crimes that did not exist, and circumvented Congress entirely to enrich its leftist activist friends and enact new laws without even the slightest pretense of a democratic process.
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