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Praise for The Law (in Plain English)® for Collectors

“Savvy art collectors who want to protect themselves and their investments would be wise to read The Law (in Plain English)® for Collectors. The book provides valuable guidance that collectors of all levels can rely on.”

—Dale Chihuly, artist

“To keep your collecting fun and protect yourself when purchasing or selling, you need the invaluable legal information contained in this book.”

—Stanley Wanlass, president, Renaissance International, Inc.

“As one of the largest collectors of post-WWII prints and multiples of American artists, I have found The Law (in Plain English)® for Collectors to be immensely helpful. Anyone interested in collecting and anyone who has a collection of art or anything collectible should know the legal rules about their collections.”

—Jordan Schnitzer
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Preface

It seems that people have collected items since the dawn of time. The process appears to cut across cultural lines and geographic boundaries. Even primitive societies, such as the people who settled North America, displayed their wealth and stature by exhibiting the spoils of war. In The Odyssey, Homer has an extensive discussion of the trophies collected as symbols of victory. Few collectors today are as dramatic in their methods of acquiring items for their collections as the Homeric heroes, yet they are probably just as diligent.

This book began as the logical extension of a progression of writings for institutions and individuals involved in the world of art, antiques, and cultural property. In 1974, I was privileged to chair the first multinational conference devoted to Art Law. Participants included leading museum professionals, international scholars, creative people, scientists, and a host of participants in the world of art, antiques, and cultural property. The conference proceedings were published as a book entitled Art Law: Domestic and International, which, with the assistance of a National Endowment for the Arts grant, helped lay the foundation for the field of Art Law.

Through my teaching and lectures as a professor of law at Lewis and Clark Law School, I was able to develop additional material and The Deskbook of Art Law (first published in the mid-seventies, revised and updated numerous times currently published by Lexis-Nexis in three volumes, and cited by courts, the US Congress, state legislatures, and professionals), emerged. The Deskbook was intended to aid professionals such as judges, lawyers, legislators, museum professionals, and the like with the emerging field of Art Law. Later, I wrote The Art Business Encyclopedia and The Crafts Business Encyclopedia for the creative person.

When law schools in the United States began offering Art Law for students, I wrote Art Law in a Nutshell for them. This book was then translated into Chinese and it is currently being used in law schools throughout China. As Art Law became more popular, many law professors made it clear that they needed an actual text, and so I worked with professor Michael Murray, currently at University of Massachusetts School of Law, as well as professor Sherri Burr, of the University of New Mexico School of Law, and the three of us wrote Cases and Materials on Art Law.

When the gallery professionals I worked with requested specific information to assist them in their activities, I wrote The Law (in Plain English)® for Art and Crafts Galleries, which is currently being revised and updated. I also wrote The Law (in Plain English)® for Crafts, now in its fifth edition, as another book in that series.

I believed that all aspects of the field had been provided for but, to my chagrin, I learned that the collectors, perhaps the most active participants in the marketplace, had not been served. I, therefore, wrote the Antique and Art Collector’s Legal Guide, which was published in 2005. That book has now been revised, updated, and published as another book in the Plain English series entitled The Law (in Plain English)® for Collectors with the subtitle A Guide for Lovers of Art and Antiques. It is intended to provide you, the collector, with a clear understanding of many of the issues that are important in your collecting activities.

—Leonard D. DuBoff

Portland, Oregon, February 2018
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Introduction

The material that appears throughout this book is applicable to all levels of collectors, as well as to all forms of art, antiquities, and other collectibles. Whether a collector is interested in acquiring an inexpensive collectible or a museum-quality masterpiece, the same rules and precautions apply.

The first section of this book is designed to provide an understanding of the fundamentals of being a collector and issues surrounding buying and owning art, antiques, and other collectibles. This book is meant to provide information helpful when purchasing, preserving, conserving, and selling your collection. Information on protecting your collection is included and specific advice is offered on the steps to be taken to secure your home as well as how to properly insure against any loss. Knowing what not to do is just as important as knowing what to do.

This book is also meant to point out legal issues to be aware of, to allow you to avoid problems before they occur. The second section of the book deals with specific legal issues. The saying that an ounce of prevention is worth a pound of cure is never more true than when dealing in art.


PART I

Acquisition and Protection


CHAPTER 1

Getting Started

While there are many considerations to being a collector, to take on that role you must begin collecting something. You may have already decided on what you like and want without even realizing it. Take a look at your home or office decor. Where do your tastes lie? Perhaps you have always liked a particular style or media, but have yet to make that first purchase. Either way, your first step is to research.

RESEARCHING

Read about the arts, crafts, antiques, or the categories of collectibles that you have decided on. Your local public library will have books on history, artists, craftspeople, studios, manufacturers, and the market, as well as dictionaries defining art terms. It will also contain books on all types of collectibles. Many museums also have libraries that are open to the public. (For museum lists, see appendix D.)

Read the arts section of your local newspaper, which will probably contain a calendar of events and reviews of local and regional exhibitions.

Arts, crafts, antiques, and collectibles magazines, available by subscription or at the library, are also useful resources. Most public libraries have a directory of magazines that will aid you in identifying the best magazine(s) for your interest area. If you have chosen a certain medium to collect, consider subscribing to specific magazines such as Metalsmith or Sculpture. (See appendix B for addresses, phone numbers and website addresses.)

The Web is also a great resource for researching collectibles. You should also surf the Web for similar information and perhaps buying opportunities. One of the best sites for determining the availability of all collectibles is eBay.

Museums, historical societies, libraries, auction houses, galleries, and associations have websites, which can be valuable research tools. Learning about your collectible is as easy as hooking up to the Internet. Many collectors participate in chat rooms and forums to discuss the availability, price, and characteristics of their collections.

Auction catalogs are another good resource. These catalogs provide information about available items, as well as current prices. Catalogs are generally supplemented by a post-sale sheet listing the price at which each item sold.

Television also offers learning opportunities. Public television and other stations devote programs to antiques and collectibles.

For example, PBS has developed a following for its popular Antiques Roadshow and its companion program, Antiques Roadshow UK, both of which provide viewers with information about antiques and collectibles. It also provides some viewers the opportunity to have their own items evaluated when the traveling show is in their locale or to view prior appraisals on the website: http://www.pbs.org/wgbh/roadshow/appraisals/.

There are also special programs about antiques and collectibles on cable television. Historical and other information with respect to a variety of collectibles can also be gleaned from watching Pawn Stars and American Pickers.

Aspiring creative people will probably not be discussed in national publications. Local gallery shows may be the only way for you to find out about these artists and craftspeople. In many cities, galleries coordinate openings to occur on the same evening, so that collectors can go gallery-hopping. You will not only see what is out there, but can also meet the creators and other collectors. Ask each gallery if it publishes a newsletter for its patrons and, if so, add your name to the mailing list. If you are interested in the work of a particular creative person, return to the gallery carrying that person’s work and request to see his or her portfolio. This will give you an idea of the range of work available.

These files often include press clippings about the person, as well. Ask for any available catalogs of the person’s work and be sure to find out whether he or she works in any other media. If paintings are out of your price range, you might consider purchasing drawings or prints by the same artist.

Visiting antique shops, malls, and secondhand stores can help you locate antiques and collectibles—often at fair prices. Frequent exposure to the vast array of available items will tend to refine your taste and make you a more discerning collector. It will also help you to establish a rapport with the staff, who may be willing to help you find specific items. In fact, many dealers will actually search for items that they feel will be of interest to their regular customers.

Most local museums and/or historical societies offer memberships that are well worth the cost. You will have access not only to the permanent collections and traveling exhibitions, but also to lectures, subscriptions, and institutional publications. Many museums and historical societies arrange tours for their members and other events that present opportunities to meet other collectors. Most museums and historical societies also sponsor special-interest affiliates such as, an Oriental study society or a Civil War arms study society. Try to visit museums and historical societies when traveling, as well.

LOCATING

Galleries and Shops

There are numerous galleries and shops to peruse and enjoy. Care should be taken, however, in investigating them before making a purchase. It is important to identify, as much as is possible, the reputation of each as well as the reputation of their owners. See the discussion below about how to identify a reputable establishment. Although the most obvious place to buy art is at a gallery or shop, many other possibilities exist.

Art and Craft Fairs and Expositions

You should consider attending art and craft expositions. These expositions are where many galleries pick up the works that they then offer for sale. Art expositions include Art New York, EXPO Chicago, several fairs and expositions in Los Angeles, and Fine Art Asia in Hong Kong. Many crafts expos have retail and wholesale days, some only have wholesale days.

Some larger craft fairs are: ACC (American Craft Council) Fairs and the American Made Show (formerly Buyer’s Market of American Crafts). An antiques and collectibles show in Portland, Oregon, is advertised as the nation’s largest antiques and collectibles show and is held yearly.

There are many collectors’ expos conducted throughout the country. These expositions are broad based, covering every type of collectible. You should check the appropriate section of your local newspaper and online for the dates and locations of these fairs and expositions.

Garage, Estate, and Rummage Sales

Antiques and art can be found in shops and antiques stores, but searching garage sales, estate sales, and rummage sales can be more exciting. Finding a heretofore undiscovered gem is both rewarding and fun.

Live Auctions

Auctions are another common place to buy art, antiques, and collectibles. Large auction houses, such as Sotheby’s and Christie’s (see appendix A), offer works in every category, from Old Masters to contemporary items—furniture, books, autographs, and virtually every form of collectible. Locally, check your telephone yellow pages or online for the names of auction galleries in your area. In addition, museums sometimes sell pieces from their collections through public auction. Try to meet local auctioneers known for handling impressive estate sales. It is well worth a dedicated collector’s time to ask to be kept apprised of potential opportunities. While you will not be offered a better price on items, you will be kept informed about upcoming sales and availability.

Direct from the Artist

If you are interested in buying the work of a living artist or craftsperson, consider buying directly from that artist or craftsperson. That person will be able to tell you more about the work than a dealer or auctioneer will, and you are assured of authenticity. An artist or craftsperson will occasionally offer you a better price on a direct sale, but most will not undercut their dealers.

Collectors may also find works of art and craft displayed for sale at banks, restaurants, hospitals, and hotels. Such work is customarily labeled with the creator’s name and address, along with its price. Keep your eyes open when you travel on business or vacation. In another city, you may find a better price on a certain type of collectible or an opportunity not available in your hometown.

The Internet is also becoming a widespread source for artists to market their works. Many artists have their own websites from which purchases can be made. The Internet can also be used to identify artists outside of your normal sphere of contacts.

Internet Sales and Auctions

The Internet is a valuable resource. Beyond merely finding an artist, you can, through online auctions and collectors’ groups, have access to virtually every category of art, antique, or other collectible. In addition, the Internet is an extremely efficient vehicle for researching prices, availability, and other information related to your chosen category of collectible.

By monitoring online auctions, you can conduct price comparisons. Since these auctions generally run for several days, research can be conducted in order to determine whether you wish to participate in a given auction. The pressure of a live auction is, thus, eliminated. It is not necessary to be spontaneous, since instant response is not required. The Web is also useful when you desire to upgrade your collection, by giving you a global marketplace to acquire better quality pieces and dispose of those pieces you no longer want. Many of the sellers online are not professionals, and are merely “trading for their own account.”

There are some risks associated with online transactions. Buyers cannot kick tires or bite coins in order to evaluate the merits of the item being sold. They are limited in their ability to evaluate the credibility of the seller. Sellers cannot normally evaluate the financial ability of the potential purchaser. Steps have been taken to deal with some of these obvious risks in online transactions. For example, eBay, the most popular online auction service, has established a rating program for its sellers. Additionally, online transactions have unique problems concerning the payment for the goods sold. It is wise to understand some of the payment options available, such as the ability to use PayPal, and what protections it or others may bring.

Another location of interest on the Internet is Pinterest. You can find and sell items here. Businesses can create pages promoting their companies and retailing items. User registration is required.

Meet in Person

If the buyer and seller are in the same geographic region, the parties can choose to meet and complete the transaction in person. This is possible, but not common.

HELPFUL PRECAUTIONS

Identifying Reputable Dealers

You might ask other collectors, as well as museum or historical society personnel, for the names of reputable dealers who specialize in the type of art, antiques, or collectibles in which you are interested. Newspapers and specialty magazines sometimes publish lists of highly regarded dealers, so you should also do some research at your public library. Check with your local Better Business Bureau, professional associations, and the consumer protection division of your state’s attorney general’s office, to determine whether any complaints have been filed against a particular dealer.

Another good resource is professional organizations. Contact these organizations in order to obtain lists of their members. Such associations include the Art Dealers Association of America, the National Antique and Art Dealers Association of America, the Association of International Photography Art Dealers, the American Numismatic Association, and the American Philatelic Society. (See appendix A for addresses, phone numbers, websites, and email links.)

Remember, however, that while these membership lists are a good place to start your search, membership does not guarantee a dealer’s integrity, and many reputable dealers are not association members.

Once you have compiled a list of dealers to consider, you should visit each one. Ask about the dealer’s return policy. Reputable dealers are willing to refund your purchase price if they sell you a fake or forgery. Some dealers will also allow you to trade in an item which, for whatever reason, you no longer wish to own. A dealer should also be willing to commit to writing any oral description he or she has given you about the work, and should be willing to allow you to consult experts before you make a purchase.

Escrow

Escrow arrangements can be established as a means of protecting both buyer and seller. An intermediary (trusted by both parties, because it is a professional institution with some credibility) can act as an escrow agent, agreeing to retain the purchase price in trust until the purchaser has had an opportunity to examine the item being sold in a secured setting. Only when the purchaser agrees to accept the item will the escrow agent release the funds to the seller and permit the purchaser to obtain possession of the item.

Of course, this type of arrangement is cost-effective only for “big ticket” items, and not every seller may agree. If the seller is reluctant to participate in this type of arrangement, it does not necessarily mean the transaction is flawed, but the buyer should always beware. It is appropriate for the buyer and the seller to share the cost.

Credit Cards

Another protection for purchasers is to pay by credit card. In this type of arrangement, an aggrieved purchaser may be able to obtain a chargeback (the reversal of a credit card transaction) but the customer must first try to work issues out with the seller. A buyer should check the alternatives available and what has to be done to successfully secure a chargeback under their card issuer’s policies and procedures.


CHAPTER 2

Purchasing and Reselling Your Collectibles

Purchases of art and collectibles can be made in a number of ways—from dealers, through auctions, or directly from an artist or a craftsperson. There are also different ways to sell items from your collection or your entire collection. The following topics provide information that you may wish to keep in mind when purchasing or selling.

DEALERS

Whether you intend to purchase work from, or sell work to, a gallery or other dealer, you need to understand the legal relationships existing between dealers and their suppliers.

Consignment Arrangements

Most often, dealers, alternatively known in some states as art merchants, take fine-art pieces from the creators or other owners on consignment and sell it to purchasers. Consignment means the dealer will not actually buy the work; but rather, the dealer will make the item available for sale on behalf of the owner or creator.

Consignment creates a special relationship between the dealer and the work’s owner in which the dealer acts as the owner’s agent. In some states a dealer may be described as a bailee of the seller rather than an agent. See Chapter 13 for more information on bailment. This agency relationship means that the dealer is required to forgo all personal advantage aside from being paid for his or her services.

Many states and the District of Columbia have passed legislation establishing a presumption of consignment on delivery of artwork by an artist to a dealer. Although these laws may not apply to works delivered by collectors to dealers, consignment is the norm in that situation as well. In addition, many of the laws cover crafts as well as traditional fine art. See appendix C for a list of and some provisions contained in some state legislation.

The definition of dealer or merchant varies from state to state but, in general, covers anyone who holds himself or herself out as having skills as a dealer. Remember this special relationship while negotiating the price for a consigned work. Many purchasers make the mistake of treating the dealer as the owner of the work or as an independent third party when, in fact, the dealer is the seller’s representative. In some states, a collector purchasing works from a dealer will be able to spot consigned works with ease, since these states require notice to the public that the work has been consigned. Notice is generally provided by attaching a sign or tag to the work or by posting notice to that effect in the exhibit space.

Consignment is not used only with respect to fine art, but is also common with respect to the sale of other valuable collectibles such as autograph collections, coins, stamps, antique and classic cars, and the like. A specific statute may not apply to such consignment and sales, but is likely covered more generally by other legislation.

Generally, when you are selling a work on consignment, the dealer is your agent and, as such, must act in your best interests and under your direction. In return, you must pay the dealer a commission when the work sells. A dealer’s commission is most commonly 50 percent of the selling price, but ranges from 30 percent to 60 percent. The amount is a matter of contract between you and the dealer. Remember that your property will be in the dealer’s possession before you are paid. An obvious risk is that the dealer could sell the work without paying you. There is also the risk that creditors of the dealer may seize the item if the dealer goes bankrupt.

If you deliver an item to a dealer to be sold, always obtain a written consignment agreement containing, among other things, a description of the work, the length of time that the consignment is to last, the price for which the item is to be sold, the method of payment, and whose insurance will cover the work. Be sure you consign items only to reputable dealers.

In order to protect yourself from the dealer’s creditors, be sure to comply with Article 9 of the Uniform Commercial Code as it has been enacted in your state. The Uniform Commercial Code (UCC) is a body of commercial law that has been developed by the Uniform Commission on State Laws.

There are several versions of the UCC currently enacted throughout the country since many states have modified the uniform law in order to have it conform to that state’s local rules, and different versions of this law were enacted at different times. It is, thus, impossible to provide the reader with an analysis of all versions of the UCC enacted throughout the country in a book such as this, but some general guidelines may be useful.

If you comply with the UCC’s requirements, including filing a financing statement with the appropriate government office (usually the secretary of state or county clerk), you will likely be protected from the dealer’s creditors. Contact a business lawyer the first time you consign an item, so that you can learn exactly what your state requires and the procedure for complying with the UCC or more specific legislation. As discussed above, some states have enacted artist-dealer consignment statutes that may be available for creative people who are covered by the law. Unfortunately, they may not protect collectors (see appendix C).

Remember that filing a financing statement will not protect you if a dealer sells a work and does not pay you.

Outright Purchases

In an outright purchase agreement, the dealer buys an item from the seller, then resells it. Although this gives a seller the advantage of payment up front, he or she may be giving up some of the potential return, as there is no way to know exactly what price the item will bring on resale. Dealers generally pay sellers a smaller percentage of the expected ultimate sale price when purchasing a work outright than when they take it on consignment. Outright purchase is more common when dealers acquire craft art directly from the craftsperson (as opposed to traditional fine art) and when dealers buy collectibles from their owners or from estates.

Whether you are purchasing a work that was consigned to the dealer or one that the dealer owns outright, first determine whether there are any legal obligations attached to your purchase. For example, you may be subject to resale royalties or other reserved rights on behalf of a living artist (see chapter 10).

Remember that if the work has been consigned to the dealer, the dealer’s bargaining leeway may be limited by the consignment contract. The dealer may have agreed to sell only at a specified price. But also, what appears to be a fixed price may actually be negotiable. Many dealers will discount an asking price by 10 percent or more. These discounts may be given to other dealers, frequent customers, to those who pay cash, or on items that have proved difficult to sell.

Although some dealers require immediate payment, many will permit you to pay over time. You will typically have to sign a contract stating that title remains with the dealer until your last payment is made.

PURCHASES FROM ARTISTS AND CRAFTSPEOPLE

A collector may wish to purchase a work directly from its creator. If you are able to buy directly from the creative person who is represented by a dealer, do not expect a lower price, since few are willing to undercut their dealer’s prices. Some artists and craftspeople have exclusivity contracts requiring payment of the dealer’s commission whether or not the dealer participated in the transaction. You will, however, have the advantage in a direct purchase of being able to talk with the creative person about the work and of assurance of the work’s authenticity.

Commissioning a Creative Work

Occasionally, a collector will commission the creation of a specific piece. Because a work exists only in the mind of its creator until it is actually completed, it is difficult, if not impossible, for you to know what the commissioned work will look like.

If you do commission a creative work, it is important to have an attorney draw up a contract providing that you do not have to accept the work unless you are satisfied with it. In this situation, most courts will allow you to reject the work even if any other collector would be satisfied, because the contract provides that you personally must be satisfied.

What if the artist or craftsperson refuses to create the work—can you sue to require its completion? The answer is no. Although you may be entitled to monetary damages, courts will not require the artist or craftsperson to complete the work. (See chapter 10 for more information on the artists’ rights.)

AUCTIONS

Auctions, both live and online, are a popular method of buying and selling art, antiques, and collectibles. Much of the art sold in the United States is sold at auction.

Because works of art, antiques, and other collectibles are subject to fluctuation in market price, auctioning is especially useful for these kinds of transactions. Auctioning establishes a market value for particular types of work, indicated by what competitive bidders are willing to pay.

The popularity of live auctions is aided by the wide variety of services offered by auction houses. Major auction houses often employ a complete staff of experts and have facilities available for researching, appraising, advertising, and selling any item. Catalogs advertising auction house sales are widely distributed and are often posted on the Web. Larger auction houses with galleries in several locations may transport a piece to the best place for its sale and often advertise sales on its website. Some houses even offer lectures or courses and sponsor worldwide tours of collections. Most auction houses also publish online presale catalogs and post-sale prices.

An auction house also may provide or facilitate financing. At one point, Sotheby’s financial policy allowed buyers to use property they planned to purchase as collateral on loans from the auction house. For instance, the 1987 sale of Vincent van Gogh’s Irises was made possible by a $27 million loan from Sotheby’s, with the painting itself used as collateral. This policy of extending loans to buyers against art being auctioned was subsequently modified. One criticism of the practice was that such arrangements inflated prices in the art market.

Many auctioneers act as independent contractors and their services can be procured for either a fixed price or a percentage of the amount of auction proceeds. They will conduct the auction at the seller’s residence, place of business, or anywhere else the seller may reasonably request. The services of auctioneers are commonly sought for estate sales and business liquidations.

Bidding at Auctions

Although the form of bidding varies from place to place, there are four particularly common techniques.


English or Ascending-Bid Method

In the English or ascending-bid method, the auctioneer first solicits a bid. If there is no response, the auctioneer suggests an opening bid, which is lowered until adopted. Once a bid is made, the auctioneer either allows free bidding or guides the bidding by calling out the next acceptable bid. The purchaser is the person who makes the last and highest bid.

Dutch or Descending-Bid Method

In the Dutch or descending-bid method, the auctioneer announces an opening figure and then lowers the price until a bidder accepts. Because the first rather than the last bidder obtains the item, you must accurately evaluate the competition.

Japanese or Simultaneous-Bid Method

In the Japanese or simultaneous-bid method, an auction is customarily a closed, invitation-only affair run by dealers for dealers. All bids are entered at the same time, using either hand signals or sealed bids. The auctioneer then determines who offered the highest bid during the short time period permitted for bid entry. The seller may either accept the highest bid or withdraw the piece.

Online Auctions

Online auctions are similar to the English auction style, but employ technology as the auctioneer. Bidders who have signed up with an online auction house post their bid. The bidding remains open for a prescribed period of time. The last highest bid that exceeds any reserve price will be accepted by the seller. The purchaser must then complete the transaction in an online or offline arrangement.
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