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1 The Crucible of Liberty


RAYMOND ARSENAULT

The year 1991 marks the two-hundredth anniversary of the Bill of Rights, the third in a series of national bicentennials that began in 1976. The first bicentennial, which commemorated the signing of the Declaration of Independence, was a lighthearted affair that produced a dazzling array of red, white, and blue souvenirs, several memorable fireworks displays, and a spectacular flotilla of tall sailing ships. Not surprisingly, an American public in need of a post-Watergate, post-Vietnam catharsis responded with enthusiasm. Eleven years later, in 1987, former Chief Justice Warren Burger presided over the bicentennial of the framing of the United States Constitution, an elaborate and expensive enterprise that combined serious academic inquiry and show-business hype. The result was an impressive number of scholarly conferences and monographs devoted to constitutional themes, and a dizzying series of public extravaganzas—including a Ben Franklin look-alike contest in Bluefield, West Virginia; a hot-air balloon race in Philadelphia involving thirteen balloons (one for each of the original states); the unfurling of the world’s largest flag in St. Louis; and a glitzy television production titled “The Splendiferous Wham-Bam Constitution Special.” Predictably, the 1987 bicentennial celebration received mixed reviews, even though the scholarly achievements of “Project 87” were undeniable. Despite the best efforts of Justice Burger and his colleagues, the bicentennial of the Constitution failed to capture the imagination of the American people. Most Americans, it seems, revere the Constitution and all that it stands for, but they do not find it very interesting. With the exception of a few clauses dealing with the electoral college, the original document of 1787 is not a subject for public or private debate; instead, like the Declaration of Independence, it is an icon in black and white.

This is not the case with the Bill of Rights. Two centuries after the ratification of the first ten amendments, the Bill of Rights remains a subject of controversy and compelling interest for millions of Americans. Historical experience tells us that the reinterpretation of rights and liberties is an inescapable part of American life. It also tells us that in a complex nation such as the United States, judicial review seldom results in consensus. Indeed, the most divisive domestic controversies of our time—from George Bush’s challenge to the card-carrying members of the American Civil Liberties Union, to the bitter struggle over Robert Bork’s nomination to the United States Supreme Court, to the movement to overturn Roe v. Wade—have revolved around conflicting interpretations of one or more of the first ten amendments. Abortion, women’s rights, gun control, capital punishment, the rights of criminal defendants and prison inmates, the protection of privacy, mandatory drug testing, the burning of flags and draft cards, radical political dissent and academic freedom, affirmative action and racial equality, prayer in schools and crèches in public parks, pornography and obscenity, government censorship and freedom of the press—all of these important issues require an ongoing consideration of the contemporary meaning and implications of the Bill of Rights.

For this reason, the metaphor of a crucible—a refractory cauldron in which ores and metals are melted down—seems appropriate. In a sense, the Bill of Rights is a constitutional cauldron, a vessel in which the contradictions and ambiguities of liberty are transformed into national law. The melting process which extracts individual and minority rights from the ore of majoritarian democracy gives off heat and sparks and requires careful supervision. But maintaining the crucible is well worth the effort; without it the materials of American democracy would remain raw and untempered, and the tyranny of the majority that James Madison and the framers warned us about would almost certainly become a reality.

The Bill of Rights has always served the difficult function of mediating between community interests and individual liberties, but in recent years the “crucible of liberty” has taken on a superheated quality. In the absence of a national consensus, an increasingly active judiciary has mobilized its powers of judicial and appellate review to address problems that no other governmental institution has been able to resolve. The courts have assumed this pivotal role largely by default, since from the late 1960s onward a persistent stalemate between a Democratic-controlled Congress and a Republican-controlled White House has limited the power and influence of the legislative and executive branches of the federal government. Some observers applaud the judiciary’s willingness to fill this void, while others, such as the historian Fred Siegel, are sharply critical of a “judicialized politics” that “bypasses public consent … by placing public policy in the private hands of lawyers and litigants.” But nearly everyone agrees that, for better or for worse, the courts have taken center stage in the determination of domestic public policy.

To the dismay of political and legal conservatives, this new wave of judicial activism has helped to foster a powerful movement known as the “rights revolution.” The intertwining of law and politics is as old as recorded history, but the translation of political debate into a discourse on fundamental rights is a relatively recent phenomenon. Though clearly foreshadowed in earlier times, the “rights revolution” that emerged from the cultural and political upheavals of the 1950s and 1960s has radically altered the relationship between constitutional law and civic culture. As Joel B. Grossman, a professor of political science and law at the University of Wisconsin, recently observed, “‘rights consciousness’ … is now probably the dominant form of interaction and perception between citizens and government.” This reality transcends divisions of class, race, gender, and geography, as every group from the homeless to the handicapped seeks inclusion in the widening circle of rights protection.

In this context, access to the levers of constitutional history represents a major source of empowerment. Indeed, since revisions and reinterpretations of rights are invariably grounded in legal precedent and historical understanding, a rudimentary knowledge of constitutional history is now almost a prerequisite for responsible citizenship. A citizen does not really know his or her rights until he or she has some sense of how and why these rights developed over time. Fortunately, the rich historical scholarship of the past three decades offers a wealth of insights and informed judgments on the origins and evolution of the Bill of Rights.

In Crucible of Liberty, eight scholars—seven historians and one journalist—have combined forces to create a thought-provoking volume on the history of the Bill of Rights. Organized chronologically, the seven essays in this book present a rough narrative of the past two centuries of American constitutional history. But it is not our intention to provide an encyclopedic treatment of that history. Instead, we have chosen to focus on the major themes and turning points that have punctuated the historical evolution of the Bill of Rights. Readers seeking a comprehensive knowledge of American constitutional history should consult some of the general works cited in the Selected Bibliography, especially Leonard Levy’s magisterial Encyclopedia of the American Constitution. The present volume also includes two appendices; the first provides the text of the United States Constitution, and the second offers an annotated chronology of important judicial and legislative decisions that relate to the Bill of Rights.

In the first essay, Kermit L. Hall argues that the Bill of Rights is a living document, a flexible set of principles that each generation must rework and clarify for its own purposes. The words of the framers remain the same, but the meaning and implications of the first ten amendments vary with changing social circumstances. Exposing the folly of basing constitutional interpretation on the doctrine of “original intention,” Hall reminds us that the Bill of Rights, as promulgated in 1791, was a creature of both philosophy and politics. In his words, “the history of the creation of the Bill of Rights leads us to one clear conclusion—the framers adopted broadly stated limitations on government, leaving to courts and judges the task of giving precise meaning to these majestic generalities.” The system by which judges and lawyers and ordinary citizens reshape constitutional law may be cumbersome and difficult to embrace without ambivalence. But there can be little doubt that this system of constitutional reinterpretation has become an essential element of American democracy. Without it, we might achieve security, but not liberty.

John Hope Franklin’s contribution focuses on the long constitutional nightmare visited upon African-Americans during the eighteenth and nineteenth centuries. The fledgling nation’s experiment in democratic constitutionalism benefited many white Americans, but this new calculus of freedom rarely applied to black Americans. Indeed, liberty for whites often depended upon the absence of liberty for blacks. In the South, the institution of chattel slavery and its attendant racial ideologies placed blacks, free or enslaved, beyond the reach of constitutional protection. And in the North, where blacks were nominally “free,” a culture of white supremacy created obstacles, both legal and extralegal, which few individuals could overcome. Prior to the Reconstruction Era, the Constitution was a slaveholders’ document that legitimized racial oppression. And even after the ratification of the Thirteenth, Fourteenth, and Fifteenth Amendments, constitutional protection of black rights was little more than a rhetorical hoax. By refusing to endorse the principle of incorporation, the Supreme Court of the late nineteenth century allowed and even encouraged state and local governments to treat blacks as second-class citizens. Thus, for more than a century the Bill of Rights was an empty vessel for African-Americans. Only in the twentieth century, through a long process of struggle and persuasion, has the Bill of Rights become a document in which all Americans can invest their hopes.

Samuel Walker’s essay traces the evolution of American civil liberties from the Progressive Era to the end of World War II. Focusing on the critical period between the world wars, he examines the emergence of “rights consciousness” as a national phenomenon. After the domestic and international crises of World War I and the first “Red Scare” forced Americans to reevaluate the limits of dissent and liberty, judicial and legislative interpretations of the Bill of Rights, and especially of the First Amendment, became a matter of national concern. A series of dramatic public confrontations, from the 1925 Scopes trial to the World War II debate over Japanese-American internment, revealed the salience and power of “rights,” nudging the American democratic ethos into a new stage of philosophical and legal sophistication. Though seldom acknowledged by historians, this foreshadowing of the “rights revolution” of the 1960s, in Walker’s view, ranks in importance with industrialization, urbanization, and immigration as a primary determinant of modern American life.

Stephen J. Whitfield extends Samuel Walker’s cultural analysis of constitutional history into the Cold War era of 1945-1965. His essay reveals the bitter irony of Cold War America: in attempting to counter the threat of Stalinist totalitarianism, a self-professed democracy jettisoned its own libertarian ideals. When a majority of Americans concluded that the Soviet Union had established a fifth column of spies and subversives in the United States, public commitment to the constitutional protections guaranteed by the Bill of Rights weakened. Goaded by the political demagoguery of McCarthyism, America’s major institutions, from government to religion, from education to the arts, joined forces to inoculate the nation against the Communist “virus.” This broad effort not only crippled the American Communist Party, placing radical political dissenters beyond the bounds of constitutional protection; it also disrupted the lives and ruined the careers of thousands of other Americans caught in the web of distrust and suspicion. As Whitfield demonstrates, from the novels of Mickey Spillane to the activities of J. Edgar Hoover and the FBI, the culture of the Cold War was a pervasive force, one that seriously threatened the openness and vitality of political discourse and cultural creativity in postwar America. Thanks to the Warren Court and the easing of Cold War tensions in the 1960s, the Bill of Rights survived. But the memory of what transpired during the 1950s provides fair warning to anyone who doubts the difficulty of sustaining civil libertarian values in a dangerous world.

David J. Bodenhamer’s essay examines one of the most controversial aspects of the modern “rights revolution”: protecting the rights of the accused, before, during, and after trial. In theory, due process of law—the right to a speedy public trial, the right to be judged by a fair and impartial jury, the right to adequate counsel, and the protection against double jeopardy, self-incrimination, and cruel and unusual punishment—has a long history in Anglo-American jurisprudence. But, in reality, due process has been an elusive commodity, especially for racial minorities and the poor. As Bodenhamer points out, the nationalization of the rights guaranteed by the Fourth, Fifth, Sixth, and Eighth Amendments has been a slow and uneven process. The Supreme Court did not apply the Bill of Rights to criminal trials in state courts until the 1930s, and even then it did so hesitantly and incompletely. Finally, in the 1960s, the Warren Court issued a series of landmark decisions that unequivocally incorporated specific due process protections into state law. Since 1969, the Burger and Rehnquist Courts have taken a more conservative approach to due process questions, but they have not overturned the basic principles established by the Warren Court. Due process guarantees are still in force, even though certain elements of the due process revolution—the exclusionary rule, Miranda rights, the extended rights of appeal for death row inmates, and other restraints placed upon police power and penal retribution—remain controversial.

The pivotal role of the Supreme Court in recasting the social reality of modern American law is also the subject of Paul L. Murphy’s essay. For Murphy, the Court’s attempt to balance the libertarian implications of the Warren Court’s rulings with the cultural and political conservatism of the 1970s and 1980s is the central theme of recent constitutional history. For better or for worse, the Court has assumed a mediating role in a complex national culture that is deeply divided over a number of important issues. To prove his point, Murphy examines several controversial issues that have come before the Court with increasing frequency in recent decades: racial equality and affirmative action; gender discrimination and women’s rights; political dissent and the right of free expression; campaign financing and commercial speech; freedom of the press; obscenity, community standards, and artistic freedom; and the separation of church and state. In most of these areas, the recent Court has proceeded cautiously and judiciously, resisting the temptation to disregard the daring precedents of the 1960s. Indeed, in the area of gender discrimination and women’s rights, Murphy finds that the Burger and Rehnquist Courts have exhibited considerable sensitivity and sophistication, “pushing far ahead of the Warren Court.”

The final essay, written by the noted journalist James W. Carey, places the Bill of Rights in the post—Cold War context of the 1990s. The renewal of democratic discourse in the age of glasnost almost compels us to evaluate the present condition and future prospects of American democracy. Undertaking such an evaluation is no simple matter, however. As Carey points out, the quality of liberty rests on more than legal and constitutional forms; it is also a function of public spirit and moral philosophy. Repeating Louis Hartz’s shrewd observation that “law has flourished on the corpse of philosophy in America,” he reminds us that institutionalized expression is no substitute for a true “marketplace of ideas.” Laws can control human behavior, and judges can provide instruction in civic virtue, but only free intellectual exchange and serious moral deliberation can sustain a culture of liberty. Regrettably, when measured by philosophical rather than legal standards, American democracy falls far short of Carey’s ideal of an open “conversational” society. We can take comfort in the knowledge that the libertarian values of the Western democracies have helped to inspire the regeneration of hope and freedom in Eastern Europe. But we also have much to learn from the spirit of democratic resistance that has swept across the Eastern bloc. The energy, exhilaration, and sense of purpose that surround acts of democratic creation are chastening to citizens of an established democracy that has accumulated two centuries’ worth of compromise and declension. The simple truths uttered by the survivors of the gulag and the police state are humbling reminders of the difficulty of achieving true freedom of expression in a nation dominated by technological and institutional sophistication. The two-hundredth anniversary of the Bill of Rights is a milestone worth celebrating, but it is also a time for sober reflection and renewed dedication.
 

2 The Bill of Rights,
 Liberty, and Original Intent

KERMIT L. HALL

Any consideration of rights in American history begins with the simple observation that we are deeply conflicted about them. Survey after survey has disclosed as much. Asked, for example, if an individual has a right to see or show a pornographic movie, or to send or receive lewd materials through the mails, a majority of Americans respond negatively. Time and again, when offered a choice between liberty and community control, many Americans select the latter. Yet these same respondents routinely insist—and insist in overwhelming numbers—that, of the Constitution’s provisions, the Bill of Rights is sacred. For example, recent efforts to amend the federal Constitution through a national convention have foundered because so many Americans worry that its delegates just might tamper with the Constitution’s first ten amendments. We love to hate, it would seem, those provisions of our fundamental law that we most cherish.

This tension is readily explained. Liberty is not an absolute; indeed, granting total freedom to any individual could theoretically result in the restriction of freedom for everyone else. Social control is essential if rights are to have meaning. The far more difficult issue is how liberty is distributed within the social order, and in what institutions we lodge responsibility for this task. This concern about the distribution of rights forms the very fabric of American legal culture.

Many Americans seem to feel somewhat as Daniel Webster did when a friend visited him on his deathbed. The friend said to the faltering Webster: “Well, cheer up, Senator, I believe your constitution will pull you through.” “Not at all,” Webster responded, “my constitution was gone long ago, and I am living on my by-laws now.” Like Webster more than a century ago, many Americans feel today that we live not so much by virtue of our Bill of Rights, as by its more pastel judicial interpretations. The by-laws promulgated by an unelected Supreme Court, we often hear, have replaced our original Bill of Rights.

Today, two centuries after the ratification of the Bill of Rights, we are being treated to the odd spectacle of public officials arguing about how best the Supreme Court can balance rights with community control amidst massive social change. Former Attorney General Edwin Meese and Chief Justice William Rehnquist, on the one hand, and Justice Thurgood Marshall and recently retired Justice William J. Brennan, on the other, have exchanged bitter comments about the devotion of the Court to the framers’ wishes when interpreting the Bill of Rights. Meese complains that, with the chief justiceship of Earl Warren in the 1950s and 60s, the Court became little more than a continuing constitutional convention, in which the justices rewrote our fundamental law to suit their own prejudices and redistributed rights in a way that favored minorities. The Court, they charge, has become an imperial judiciary awash in its own personal excesses and locked in a kind of rapturous fit of liberalism and welfare statism in which the rights of minorities have taken precedence over the rights of the majority, and in which reverse discrimination has replaced just plain old discrimination. If, the argument runs, the justices only heeded the wishes—the intentions—of the framers, the present mess—in which we find the courts supposedly subverting community control and unfairly redistributing rights—would cease.

Of course, liberals have praised the Court’s sensitivity to contemporary demands for social justice through law. Former Justice Brennan and Justice Marshall have ridiculed Meese and other conservative commentators for their commitment to the doctrine of original intent. Brennan has observed that “an awareness of history and appreciation of the aims of the Founding Fathers seldom resolve concrete problems of rights.” Justice Marshall has been more direct, factiously urging African-Americans and women to take the original-intent doctrine seriously and boycott the bicentennial altogether. After all, Marshall argues, the all-white male framers in 1790 respected neither blacks nor women before the law. More generally, liberals insist that, given the heavy emphasis in American politics on majority will, the judiciary is the only institution capable of making more equal in law those who are less equal in life.

Recently, this debate took a dramatic turn with the failed nomination of Judge Robert Bork’s to the Supreme Court. Bork’s Senate confirmation proceedings revealed the profoundly different visions that public leaders hold about how best to interpret what Justice Robert H. Jackson once aptly described as the “majestic generalities” of the Bill of Rights. These same proceedings also raised the perennial question of whether there are liberties protected by the Bill of Rights that are not explicitly provided for in the first ten amendments. For example, even though the Constitution nowhere mentions it, is there a right of privacy? Can the universe of liberties expand beyond those enumerated in the Bill of Rights? If so, what branch of government is to determine what they are and how they are to be distributed? Courts and judges? Legislatures and legislators? Or, should such changes come only through the amending process?

These questions have special urgency today because of the startling social and cultural changes that have generated them. It is self-evident that the Constitution and American society have changed enormously since 1791. Just in this century, for example, great changes can be discerned in patterns of parental authority; in attitudes toward treason, patriotism, and national defense; and in the rights of women, ethnic and racial minorities, students, and various other categories of persons previously at the bottom of the social pecking order. There have been profound and rapid changes in public and official attitudes toward so-called victimless crimes, such as prostitution, and striking shifts in the standards of permissible conduct governing dress, sexual habits, and styles of cohabitation. All of these have made issues of pornography, obscenity, and—most recently—nude cocktail-lounge dancers, subjects for constitutional scrutiny under the Bill of Rights. Changes in the field of law enforcement have been important as well. The right to be apprised of one’s legal rights and to be represented by attorneys has become part of the Fifth and Sixth Amendments. Courts are far more likely to question the use of evidence under the Fourth Amendment than was true even forty years ago. Groups that were once silenced or unorganized—the aged, homosexuals, prisoners, and the physically and mentally handicapped—have entered the constitutional arena demanding a share of the national wealth and fuller protection for their rights.

At no time in our own history have law and the courts figured so prominently in at once responding to social demands and nationalizing rights. We have come to rely on the law and judges in ways that would truly astound our forebears. We hear today of a litigation explosion, of “hyperlexis,” of excessive law, of everyone suing everyone else. We live in the era of the giant lawsuit—of the federal government, for example, pursuing from 1969 to 1980 an antitrust suit against the IBM corporation that resulted in more than 100,000 pages of testimony and over 7,000 separate documents being brought into the discovery process. The Pennzoil corporation has won a judgment of $11 billion against Texaco—a judgment larger than the gross national product of 75 percent of the nations of this earth. Awards are given in personal injury cases amounting sometimes to tens of millions of dollars. There is today one lawyer for every 350 people in the United States, a ratio unmatched in the rest of the world and unprecedented in our own history. By 1995, America will have one million lawyers.

The growing demands for the expression of rights that this law explosion represents, however, has not been universally welcomed. Commentators such as Bork, Meese, and Rehnquist characterize them as problems, attributable in part to excessive governmental interference in the operation of the marketplace for rights, with the resulting consequence that we are over-lawyered and over-judged, and that the federal government has simply gained too much power over our day-to-day lives. Others, such as Brennan and Marshall, explain these developments not as problems but as responses to unprecedented racial, gender, economic, and technological demands. The so-called law explosion, in this view, is not a sign of any impending breakdown in the system, but rather a healthy manifestation of its functional response to an underlying culture which has come to enshrine an ideology of rights consciousness and given priority to the quest for total justice.

These are powerful cultural assumptions, far different from those posed by our ancestors. Medical, technical, and social developments have so profoundly raised our expectations about the quality of life that we have generated demands for rights far in excess of anything we have previously known. In this century, we have moved toward the idea of recompensing all injuries and losses that are not the victim’s fault, and even of making the government itself into an engine to protect rights, through programs such as affirmative action. Such notions were alien to the generation that framed the Bill of Rights. And as courts expand rights and give government a greater role in their maintenance, their judges, in turn, create fresh expectations for even greater rights. Yet it is our inability to deliver total justice that spurs demands for greater community control of the pornographer, the political dissenter, and the social outcast who seem to threaten the system.

Digesting all these social changes, while attempting to balance freedom and control, renders us a bit schizophrenic. We are at once proud of the gifts of freedom in a bountiful land, yet deeply introspective. Some of us brood about our rights in an indeterminate future in which community control is threatened and in which the only constant is change. Are we moving fast enough to fulfill the promise of the Bill of Rights, of equality before the law? Or have we broken from what Thomas Jefferson called the great promise of the Bill of Rights—that it would provide “equal rights for all, special privileges for none?” Does freedom of religion still have meaning in a country in which one million churches dot the landscape, but only one-third of the population regularly attends church? Aren’t we only inviting anarchy by coddling smut peddlers and drug dealers when we clothe them with rights? Some see in this resort to constitutional protections the evidence not only of a collapse of community authority but of moral authority generally. Others argue that, over the long haul, fidelity to the Bill of Rights will save us from ourselves.

The simple truth of the matter is that we live in a constitutional system that forces us repeatedly to reexamine the Bill of Rights in the light of social change. One of the simple lessons of the anniversary just beginning is that the Bill of Rights as it is, is always becoming—and so too is American society. We can grasp the indeterminate nature of the relationship between social change and rights in this country by placing both in a comparative if admittedly stereotypical perspective. Thus, as one sage has recently observed:
 
In Germany, under the law, everything is prohibited except that which is permitted.

In France, under the law, everything is permitted, except that which is prohibited.

In the Soviet Union, under the law, everything is prohibited, including that which is permitted.

In Italy, under the law, everything is permitted, especially that which is prohibited.

And in the United States, under the law, everything is both permitted and prohibited, because Americans are forever deciding the law but nothing ever seems to get decided.



There are many reasons for this peculiar turn to the relationship between rights and social change in our culture, but the most important, and most controversial, is judicial review. This is the practice by which judges—unelected judges in the case of the Supreme Court—review the merits of state and federal legislative enactments in the light of the Bill of Rights. This process has emerged as the chief means by which the federal Bill of Rights has been adapted to social change, making it an instrument of social reform and reconstruction.

There are two points to make about this development. First, judicial review has been important historically to the Bill of Rights because the United States does not have a social constitution, as many Third World countries do. What distinguished the social constitutions of such nations as the Philippines, Nigeria, and Brazil, are the extensive commitments of governments to guarantee economic rights, equality for different ethnic groups, and the rights of the urban poor. These lengthy documents make the allocation of rights explicit. The problem with such social constitutions is that if the explicit promises go unfilled, the people lose faith in the constitution itself. The American scheme is different, because it has come to leave to courts the task of giving substance to, and adapting to, those “majestic generalities” of the Bill of Rights.

Second, while judicial review has many virtues, it has also stirred great concern about the power of unelected judges to readjust the balance between liberty and community control. A recent poll published in the New York Times indicated the depth of public concern about the Court and its powers. That poll revealed that Americans revere the Bill of Rights, but that they are deeply troubled by what seems to be the unaccountable nature of the Supreme Court. More than 60 percent of the respondents concluded that the present system of tenure during good behavior should be changed to make the justices less independent. The polling data revealed, as well, that the decisions in matters of school prayer, busing to achieve racial balance, and abortion have promoted social division and even outright hostility to the Supreme Court.

Much of this hostility stems not just from political differences about the appropriateness of judges mandating a redistribution of rights, but also from concerns about who is benefiting as a result. The doctrine of original intent has appeal because it promises to limit judicial discretion while promoting stability amid unrelenting social change. Its proponents insist that by invoking it we can link the present to a seemingly stable and secure past, while simultaneously restoring genuine liberty by reemphasizing community control.

Yet even the most casual reading of the history used by judges ought to give us pause. Too often, what judges do with the past brings to mind a cartoon that recently appeared in the New Yorker magazine. This cartoon depicts two Puritans who are all decked out in black—they have black hats, black cloaks, and black buckles on their shoes. They are standing on the deck of a sailing ship in Boston Harbor. In the background behind them, one sees the modern-day skyline of Boston. One Puritan looks at the other and asks, “What brought you to the New World?” The other Puritan answers, “I came in quest of religious freedom.” There are a few dashes, followed by “I hope someday, however, to get into the real estate business in Boston.” Or, to put the matter another way, Mark Twain’s comment about the stock market is something like the way liberals as well as conservatives on the Court have abused the past. Twain observed: “Buy low and sell high. And if your stocks do not go up, don’t buy.” The invocation of history by judges from either end of the political spectrum is merely a way of indicating how, with 20/20 hindsight, one side or the other would have liked the world to be.

Bluntly put, the idea of original intention as a way of understanding our rights carries with it problematical methodological assumptions, and the potential to abuse the past; as a result, it raises profound ethical problems. As Justice Oliver Wendell Holmes, Jr., observed at the beginning of this century: historical continuity in the law is “not a duty, it is only a necessity.” We root answers to contemporary disputes about rights in historical terms because our legal culture, with its common law roots and its emphasis on precedent, requires as much. But we should, at the same time, be alert to the limits of doing so.

What ought to make us worry about the doctrine of original intention is the realization that the Supreme Court is the only institution in our national experience that has the power to declare history: that is, to articulate some understanding of the past and then compel the rest of society to conform its behavior based on that understanding. No Ministry of State Security, no Thought Police, has ever succeeded in establishing such authority. This power exists irrespective of the degree to which judicial perceptions of the past conform to reality or even to a consensus of trained historians. Even where the Court’s history is at odds with the past, that judicial history, as absorbed into a decision, and then into a doctrine, becomes the progenitor of a rule of law. So without belaboring Justice Robert H. Jackson’s concession that “judges are often not thorough or objective historians,” it is worth reiterating that judicial history has had an impact on the evolution of our rights in the form of constitutional doctrines that govern us all.

The selective use of historical facts and interpretations, while doubtless suitable to writing a legal brief, is often disastrous in judicial opinions. Moreover, this use of history has often been undertaken to break precedent and enable a justice to get around established law. The famous Dred Scott case of 1857, which involved the Fifth Amendment to the Constitution, found Chief Justice Roger B. Taney declaring that, as a matter of history, persons of African-American descent had no rights that white persons were bound to respect. Since, Taney concluded, the framers had not intended for African-Americans to be covered by the Bill of Rights, then there was no way they could share in those rights—ever.

More recently, Justice William Rehnquist, in Carey v. Population Services International, provided us with a nice example of this form of history when considering whether a New York state law limiting access by persons under sixteen years of age to contraceptives would have violated the wishes of the framers of the Fourteenth Amendment. Justice Rehnquist concluded that if the soldiers who fought at “Shiloh, Gettysburg, and Cold Harbor could have lived to know that their efforts had enshrined in the Constitution the right of commercial vendors of contraceptives to peddle them to unmarried minors through … vending machines located in the men’s rooms of truck stops, it is too difficult to imagine their reaction.” One has to agree with Justice Rehnquist: it is difficult to imagine their reaction, since it was probably the furthest thing from their minds with bullets whizzing about.

Conservatives, I hasten to add, have not been alone in such moral pontificating.

The past, unfortunately, reveals itself only ambiguously, and, once we recognize as much, there are real questions to be asked about whether sound public policy can actually rest on judicial interpretation rooted in original intentions. A few examples drawn from our early history will underscore how difficult it can be to apply the past to the present.

Proponents of original intent argue that judicial power is legitimate only as long as it remains faithful to the wishes of the framers of the Bill of Rights. Unfortunately, the framers’ intentions are insufficiently clear on a number of important matters.

Take, for example, the seemingly simple question of what were the origins of the Bill of Rights. There is no doubt that its framers believed that the power of government was and would continue to be a constant threat to individual liberty. They drew this lesson from several sources rather than from just one, including the Magna Carta of 1215, subsequent English constitutional history leading up to and then flowing from the Glorious Revolution of 1689, and the common law tradition. But the American framers of the Bill of Rights had more immediate experience to draw on, including lessons from establishing their own colonial governments, of protecting their rights within the empire, and of fighting, winning, and then securing a revolution. But which of these sources most influenced the framers of the Bill of Rights?

One way of answering this question is to ask another question: was a bill of rights necessary in the first place? The framers of the Constitution in 1787 did not think so. They worried incessantly about protecting liberty from encroaching governmental power, but most of them concluded that a separate bill of rights was unnecessary. James Madison, the single most influential person at the Philadelphia convention, argued that since the Constitution was one of strictly enumerated powers, the federal government was prevented from passing legislation that would trample individual rights. Madison was hardly alone; for most delegates to the Philadelphia convention agreed that a bill of rights was unnecessary. It became essential only when its absence complicated significantly the process of ratifying the Constitution. Within hours of the delegates’ signing the Constitution, George Mason, of Madison’s Virginia, published a pamphlet, the central theme of which was that the absence of a “declaration of rights” made the Constitution unacceptable. Without limitations, Mason believed, the federal government would infringe the basic rights of the citizenry. Because the laws of the general government, according to Mason, would be paramount to the laws and constitutions of the states, state bills of rights would provide no protection at all against that central government.

The Anti-Federalist opponents of the Constitution repeated these arguments in the state ratification debates over the next ten months. While the federal convention had withheld from the ratifying conventions the power to propose amendments, the delegates in the states nonetheless adopted the tactic of offering “recommendatory amendments.”

Madison was impressed by the strength of demands in his home state for the addition of a bill of rights, which was the one issue that seemed to coalesce the Constitution’s various opponents. Virginia and New York both voted to ratify the Constitution, but they did so with the proviso that the first Congress would consider the addition of a bill of rights. The Federalists in general, and Madison in particular, gained ratification by promising to address the issue of a bill of rights in the first Congress. Thus, Madison, who originally discounted the necessity of such a bill, quickly grasped how essential it was in order to preserve his handiwork in Philadelphia. At the same time, Anti-Federalist critics reversed field. They now worried that its adoption would secure the strong central government that they did not want.

The point is not to accuse Madison—or the Anti-Federalists, for that matter—of being unprincipled. Instead, it is to affirm that compromise and political sagacity, as much as constitutional principles, shaped the framers’ original reasons for adopting the Bill of Rights. Was the Bill of Rights necessary? Yes, but for reasons entirely different from those that the proponents of original intent would have us believe.

In discerning the original intentions of the framers, we need some idea of where they turned for authority. One of the most important problems presented by the doctrine of original intention is the matter of whose intentions we are speaking of: Madison’s, as the chief architect? Or the intentions of the members of the conference committee that redrafted Madison’s work? Or the intentions of the state legislatures that ratified only ten of the twelve amendments sent to them?

Madison borrowed conspicuously from several sources, and often what is most revealing is what he ignored. Of the twenty-six rights ultimately declared in the Bill of Rights, only four—due process, illegal seizures, fines, and jury trials—can be traced to the Magna Carta. While many present-day commentators point to our English inheritance of liberty, that connection was in fact quite weak.

Nor did Madison give much heed to the ninety-seven “recommendatory” amendments proposed by the ratifying conventions. His draft included only 17 percent of the rights they urged upon him. He purposefully ignored most of the proposed amendments because they seriously constrained the power of the new central government, something that even Madison, for all of his states’ rights sympathies, could not tolerate.

Where, then, did Madison turn? Existing state bills of rights were certainly an important source. More than 60 percent of the rights proclaimed in Madison’s draft were taken from these documents, and if one adds those rights that were ultimately put in the Bill of Rights—that is, the additions made to Madison’s initial nine-amendment proposal—then more than 75 percent were from the state bills of rights.

The most comprehensive body of authority for Madison, however, actually predated the Revolution itself. This important source consisted of the various charters, compacts, and governing documents drawn up by the colonists themselves in the century and a half before the Revolution. Everything that was included in Madison’s draft, in the revised draft of the conference committee, and in the federal Bill of Rights had previously been treated in these precursor documents such as the Mayflower Compact, the Massachusetts Charter of Liberties, and the Fundamental Orders of Connecticut. In short, the federal Bill of Rights summed up and encapsulated what colonial Americans had already taken to be their rights. There is, in fact, no single source to which we can turn today to discern these rights authoritatively. Instead, there are many sources.
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