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			Transliteration Table

			
				
					
					
					
					
				
				
					
							
							ا = a

							ء = ‘

							ب = b

							ت = t

							 ث = th

							ج = j

						
							
							ح = ḫ

							خ = kh

							د = d

							ذ = dh

							ر = r

							ز = z

							س = s

							ش = sh

						
							
							ص = ṣ

							ض = ḏ

							ط = t

							ظ = ẕ

							ع = ‘
غ = gh

							ف = f

							ق = q

						
							
							ك = k

							ل = l

							م = m

							ن = n

							ة,ه = h

							و = w

							ي = y

						
					

				
			

			Transliterations of Arabic expressions in this book are arranged according to the table above. In addition, (ū ī ā) are used for long vowels.

		

	
		
			Preface

			The religion of Islam aims to bring happiness to the life of humans both in this world and in the afterlife by offering them the most suitable lifestyle as decreed by Allah (God). Islam is not a religion that can be imposed on people; no one is forced to accept it, rather it leaves humans free, respects their decisions and is to be practiced by their free will. Sound and healthy worship is only possible with the benefit of sound knowledge. Muslims refer to two main sources to learn about worship and duty: the Qur’an and Sunnah (words and practise of Prophet Muhammad, peace and blessings be upon him). Islam is a set of rulings that have been conveyed to human kind from Allah and practiced by Prophet Muhammad, peace and blessings be upon him, in the most exemplary way. 

			Not all Muslims are able to have a detailed knowledge of the Qur’an and Sunnah therefore they must refer to the mujtahid (jurist) imams whose function is to know the religion at the utmost level. Legal schools were established by imams such as Abū Ḫanīfa, Mālik, Shāfi’ī and Ahmad ibn Hanbal to address this need. Their legal schools were based on the methodology and principles of Islamic jurisprudence. The mujtahid imams created their own unique uṣūl (methodology) and principles to extract the rulings from the sources which include the Qur’an, the Sunnah, ijma’ (consensus), qiyāṣ (analogy), maslaḫah mursala (considering the public benefit), istiḫsān (juristic preference), ‘urf (custom), and sadd dharā’ī (blacking the means), etc.

			This book deals with the sources of Islamic jurisprudence and their importance in deducing the religious rulings. It covers the concept of ijtihād (independent reasoning), its conditions and application and illustrates why it is a practice for experts rather than laymen. It also explains the differences in the levels of expertise of the mujtahids. In fact, there are seven distinct classifications of mujtahid. 

			The book also covers the communication of God as Lawgiver with regard to the conduct of liable persons. It details the difference in probative value of communication based on the extent to which it binds an individual be it absolutely binding, a recommendation or mere permissibility.

			The reader will be able to understand the difference between fiqh (law) and Uṣūl al-Fiqh (methodology of law). Fiqh is the law itself whereas Uṣūl al-Fiqh is the methodology utilized to extract the law. The relationship between the two disciplines resembles that of the rules of grammar to a language, or of logic to philosophy. Uṣūl al-fiqh in this sense provides the standard criteria for the correct deduction of the rulings of fiqh from the sources of Shari’ah (the Qur’an and Sunnah).

			The mujtahids follow a strict methodology in order to extract the rulings from their sources and scholars have produced some works to explain this methodology with two aims: 

			a) 	To be able to examine whether a jurist is qualified as a mujtahid and has the necessary qualifications to make ijtihād (producing new legal rulings based on Islamic sources) as the previous mujtahids did. 

			b) 	To provide a person who does not have the qualifications for ijtihād a source of reference from which they will be able to understand the evidences which the mujtahid used in their ijtihāds. As a result, they will accept the work of the mujtahids and follow their findings without hesitation.

			Uṣūl al-fiqh contains two types of rulings; aḫkām taklifiyya (defining law) and aḫkām wad’iyya (declaratory law). This book explains both categories and shows the differences between them. It also contains an in-depth explanation of the definition of legal capacity and the necessary conditions to be responsible for carrying out religious duties as well as identification of the ultimate sources of Islamic law. 

			I would like to thank those who helped me in the preparation of this book. May God make this book beneficial for those interested in learning Islamic law and its methodology. 

			Recep Doğan, PhD, Lecturer 
Centre for Islamic Sciences & Civilization (CISAC) 
Faculty of Arts, Charles Sturt University

		

	
		
			Chapter One

			INTRODUCTION TO 
UṢŪL AL-FIQH

		

	
		
			Introduction to 
Uṣūl al-Fiqh

			The religion of Islam is made up of two main categories: the theoretical and the practical. The theoretical aspect is the belief system, which is the topic of Kalām. The practical aspect mainly consists of two parts: worship and life. Islamic rulings, which liable Muslims are obliged to perform, are extracted from two main sources; the Qur’an and the Sunnah. These sources contain universal principles that serve to regulate people’s individual, familial, social, moral and religious lives.

			Any study of Islamic law must begin with the definition of uṣūl-al fiqh. The term has two components: uṣūl and fiqh. The definitions of these two terms help us identify the role and function of the specialists within the Islamic legal system. The terms also elaborate the relationship that exists between the fully empowered jurist and the person who is a pure layman, the nature of the rulings of Islamic law, and the nature of the sources from which the rulings are derived.

			The Literal Meaning of Fiqh

			Fiqh means understanding and discernment. It implies an understanding of Islam in a general way. It may also mean what a prudent person is likely to conclude from obvious evidence. The word has been used in the Qur’an:

			…Yet, when some good happens to them, they say: ‘This is from God;’ and when an evil befalls them, they say: ‘This is because of you.’ Say: ‘All is from God.’ But how is it with these people that they do not grasp the truth of anything said (or anything that has happened)!1

			In this verse, the Arabic word ‘yafqahuun’ means to grasp the truth and comprehend it. This word is derived from the letters f-q-h, which is the same root as fiqh.

			Surely, among the jinn and humankind are many that We have created (and destined for) Hell (knowing that they would deserve it). They have hearts with which they do not seek the essence of matters to grasp the truth, and they have eyes with which they do not see, and they have ears with which they do not hear. They are like cattle (following only their instincts)—rather, even more astray (from the right way and in need of being led). Those are the unmindful and heedless.2

			This verse condemns some human beings for not using their reason and therefore not grasping the truth. The Arabic word ‘yafqahuun’, which is derived from f-q-h, is used here to explain the same point. 

			He for whom God wills His blessings is granted the understanding of the religion.3

			In this hadith the word ‘yufaqqihhu’ is used, which is also derived from f-q-h, meaning to comprehend and grasp the religion. 

			The term fiqh came to be used exclusively for knowledge of the law. Abu Ḫanīfa defined fiqh as: a person’s knowledge of his rights and duties.4 Fiqh is to know what is for and against a person who is liable to carry out his or her religious obligations. Imam Shāfi’ī defined fiqh as: the knowledge of the legal rulings pertaining to conduct that have been derived from their specific evidences.5 Al-Ghazzalī defined fiqh as: an expression for the knowledge of legal rulings established specifically for human conduct.6 Fakhraddin al-Rāzī defined fiqh as: the knowledge of the legal rulings, pertaining to conduct with reference to their sources, when this knowledge is not obtained by way of necessity in religion.7

			The expression “not obtained by way of necessity” means that every subject must have some knowledge of aḫkām (legal rulings) by necessity, because without such knowledge a liable person will not be able to perform certain obligatory acts, or abstain from those that are prohibited. The knowledge of a liable person is not fiqh as it has not been derived from the Shari’ah sources; it is necessary for a person to possess this knowledge. It can be obtained from the jurists and madhabs (legal schools).

			As previously mentioned, fiqh is the law itself whereas Uṣūl al-Fiqh is the methodology used to extract the law. Uṣūl al-fiqh in this sense provides the standard criteria for the correct deduction of the rulings of fiqh from the sources of Shari’ah. An adequate knowledge of fiqh necessitates close familiarity with its sources. This is borne out in the definition of fiqh, which is ‘knowledge of the practical rulings of Shari’ah acquired from the detailed evidence in the sources.’8

			Scholars followed a strict methodology in order to extract the rulings from their sources. They produced works to explain this methodology, which served two distinct purposes. Firstly, they helped Muslims to understand whether a contemporary jurist was sufficiently qualified, as his predecessors had been, in order to make ijtihād and solve the problems of his day. Secondly, they established trust in the strict methodology of the jurists so that those unqualified would accept their work and follow the rulings without needing to question them. 

			For this reason, the leading mujtahids established the general principles and methodologies of Uṣūl al-Fiqh to enable ordinary people to understand how religious rulings are extracted from their sources. They mentioned the conditions that a mujtahid must possess in order to be fully qualified for this work, and they also mentioned the conditions for the imitation and its rulings. These principles, methodologies and conditions for being qualified as a mujtahid are incorporated in the study of Uṣūl al-Fiqh.

			Summary: The Literal Meaning of Fiqh

			1. 	Fiqh means understanding and discernment; it implies an understanding of Islam in a general way; it may also mean what a prudent person is likely to conclude from obvious evidence.

			2. 	The term fiqh came to be used exclusively for knowledge of the law. Abu Ḫanīfa defined fiqh as: a person’s knowledge of his rights and duties. Fiqh is to know what is for and against a person who is liable to carry out his or her religious obligations. 

			3. 	Fiqh is the law itself whereas Uṣūl al-Fiqh is the methodology used to extract the laws. Uṣūl al-fiqh in this sense provides the standard criteria for the correct deduction of the rulings of fiqh from the sources of Shari’ah. 

			4. 	Scholars follow a strict methodology in order to extract the rulings from their sources. Their works helped Muslims to understand whether a contemporary jurist was sufficiently qualified to make ijtihād and they established trust in the strict methodology of the jurists in those unqualified. 

			5. 	The leading mujtahids established the general principles and methodologies of Uṣūl al-Fiqh. These principles, methodologies and conditions for being qualified as a mujtahid are incorporated in the study of Uṣūl al-Fiqh.

			The Definition of Uṣūl al-Fiqh

			Uṣūl al-fiqh is the science in which a mujtahid extracts the religious rulings pertaining to liable Muslims from their detailed evidences based on specific methodology and principles. In other words, the rulings of fiqh are derived from the Qur’an and the Sunnah in conformity with a body of principles and methods, which are collectively known as Uṣūl al-Fiqh.9 For a better understanding of this definition, it will be explained further. There are many principles, a few of which are given below with some related rulings. 

			Each of the principles (qawā’id) includes many individual rulings. An example of a principle is: ‘Every command is used for demand and it is binding.’ There are many examples of this principle: 

			O you who believe! Bow down and prostrate yourselves, (thus performing the Prayer), and fulfil all your other duties of worship to your Lord, and do (all the other commands of your Religion, which are all) good, so that you may prosper.10 

			Establish the Prayer, and pay the Prescribed Purifying Alms.11 

			These verses are commands from God and binding on Muslims. The same principle can be used in many instances to determine whether the command is binding for Muslims or not. 

			Another principle: ‘Every prohibition (nahy) is used to indicate haram (forbidden-unlawful)’ can be applied when examining verses or hadiths that prohibit something. Examples of this include:

			O you who believe! Let not some people among you deride another people, it may be that the latter are better than the former; nor let some women deride other women, it may be that the latter are better than the former. Nor defame one another (and provoke the same for yourselves in retaliation), nor insult one another with nicknames (that your brothers and sisters dislike).12

			Do not consume your wealth among yourselves in false ways.13

			Do not kill any soul, which God has made sacred and forbidden.14

			The forbidden acts are extracted from these verses with the help of this principle which can be applied in many different instances. The methodology and the principles used by the mujtahid enable them to produce new rulings. This topic will be explained more fully later in the book.

			The expression ‘The rulings of fiqh’ (ḫukm pl. aḫkām) is explained as follows; the ruling is defining something positively or negatively. For example, when we say ‘The sun rose’ or ‘The sun has not risen yet’ we are giving information of the result, in this case, whether or not the sun has risen. 

			The Arabic word ḫukm (pl. aḫkām) literally means a command. Muslim jurists define ḫukm as a communication from God related to the acts of the liable human beings through a demand, an option and a declaration.15

			There are various ways that the aḫkām (rulings) can be established. The first method is through reasoning and the use of the intellect. These rulings are named as the reason-based rulings (al- aḫkām al-’aqliyya). Examples of this type of ruling are: ‘One is half of two’ and ‘Two contradicting things cannot be true at the same time.’ A second method is for the ruling to be understood by using the senses. These are named the sense-based rulings, for example; ‘The fire burns’ and ‘The sun set.’ In other instances, the rulings are extracted from the religious sources and are named religious-based rulings (aḫkām shar’iyya). Examples of this type of ruling include: ‘Five Daily Prayers are obligatory upon the Muslims’ and ‘Usury is forbidden.’ The principles of Islamic law are set up to extract these types of rulings from their sources. In order to exclude the reason-based and the sense-based rulings from the definition of Uṣūl al-Fiqh, the term ‘religious rulings’ (aḫkām shar’iyya) is used in the definition. 

			The religious rulings are further classified into different categories. The rulings related to the five Daily Prayers, fasting, trade, marriage, wills and estates, etc. fall under the category of practise-based rulings (aḫkām ‘amaliyya) as they are related to the deeds of the servants of God. The rulings about believing in God, the afterlife, the angels, the Prophets, etc. fall under the category of rulings pertaining to belief (aḫkām i’tiqādī). The rulings about truthfulness, abstaining from lies, helping poor people, etc. are classified as ethical rulings (aḫkām akhlaqiyya).

			The science Uṣūl al-Fiqh focuses solely on the rulings related to the conducts of a servant as is defined in the expression ‘rulings related to the liable Muslims.’ As a result, the rulings pertaining to belief and ethics are excluded from the scope of this science. 

			The expression ‘the detailed evidences’ refers to the specific evidence for each individual religious ruling. They are used to explain the rulings for each case. For example, the verse; “Forbidden to you (O believing men) are your mothers”16 is an individual piece of evidence for a specific case, because it is related to the specific case and explains its ruling as haram (forbidden) in Islam. Another example; “Do not draw near to any unlawful sexual intercourse”17 is also an individual piece of evidence, because it is related to a specific matter (unlawful sexual intercourse) and it explains the ruling (haram) for it.

			There are also brief, general evidences (ijmalī-kullī adillah), however, these are not only related to one specific matter and do not explain its ruling. For example, the Qur’an, Sunnah, ijma’ (general consensus) and qiyāṣ (analogy) are sources for the religious rulings and they are brief, general evidences. 

			Kamali holds that the methodology is separate from the sources of Islamic jurisprudence and he explains this as follows:

			Some writers have described Uṣūl al-Fiqh as the methodology of law, a description which is accurate but incomplete. Although the methods of interpretation and deduction are of primary concern to Uṣūl al-Fiqh, the latter is not exclusively devoted to methodology. To say that Uṣūl al-Fiqh is the science of the sources and methodology of the law is accurate in the sense that the Qur’an and Sunnah constitute the sources as well as the subject matter to which the methodology of Uṣūl al-Fiqh is applied. The Qur’an and Sunnah themselves, however, contain very little by way of methodology, but rather provide the indications from which the rulings of Shari’ah can be deduced. The methodology of Uṣūl al-Fiqh really refers to methods of reasoning such as analogy (qiyāṣ), juristic preference (istiḫsān), presumption of continuity (istiṣḫāb) and the rules of interpretation and deduction. These are designed to serve as an aid to the correct understanding of the sources and ijtihād.18

			 Summary: The Definition of Uṣūl al-Fiqh

			1. 	Uṣūl al-fiqh is the science in which a mujtahid extracts the religious rulings pertaining to liable Muslims from their detailed evidences based on specific methodology and principles.

			2. 	Each of the principles (qawā’id) includes many individual rulings. 

			3. 	The expression ‘the rulings of fiqh’ (ḫukm pl. aḫkām) is explained as follows; the ruling is defining something positively or negatively. 

			4. 	The Arabic word ḫukm (pl. aḫkām) literally means a command. The Muslim jurists define ḫukm as a communication from God related to the acts of the liable human beings through a demand, an option and a declaration.

			5. 	There are various ways that the aḫkām (rulings) can be established. The first method is through reasoning and the use of the intellect. A second method is for the ruling to be understood through using the senses. 

			6. 	In order to exclude the reason-based and the sense-based rulings from the definition of Uṣūl al-Fiqh, the term ‘religious rulings’ (aḫkām shar’iyya) is used in the definition.

			7. 	However, the religious rulings are further classified into different categories. The rulings about five Daily Prayers, fasting, trade, marriage, wills and estates, etc. fall under the category of practise-based rulings (aḫkām ‘amaliyya) because they are related to the deeds of the servants. 

			8. 	The rulings about believing in God, the afterlife, the angels, the Prophets, etc. fall under the category of belief-wise rulings (aḫkām i’tiqādī). 

			9. 	The rulings about truthfulness, abstaining from lies, helping poor people, etc. are classified as ethical rules (aḫkām akhlaqiyya).

			10.	The science Uṣūl al-Fiqh focuses solely on the rulings related to the deeds of a servant of God.

			11.	The expression ‘the detailed evidences’ refers to the specific evidence for each individual religious ruling. They are used to explain the rulings for each case. 

			12.	There are also brief, general evidences (ijmalī-kullī adillah), however, these are not only related to one specific matter and do not explain its ruling.

			The Differences between Mujtahid and Faqīh

			As mentioned earlier, the purpose of the science Uṣūl al-Fiqh is to provide the methodology and general principles in order to extract the religious rulings from the primary sources for Muslims who are religiously liable. If a scholar is knowledgeable in this science and has the necessary qualifications to perform ijtihād he can extract the religious rulings from their specific evidences. Necessary qualifications include a detailed knowledge of the Qur’an and the Sunnah, applying qiyāṣ to the different cases, the knowledge of the general purpose of Islamic Shari’ah and many more.

			A person who is not a qualified mujtahid but chooses to embark on the journey to gain knowledge of this science is called faqīh. There are some benefits in this: 

			1) 	A faqīh gains a full understanding of the process by which mujtahid extracted the rulings therefore enabling them to accept these rulings with confidence. In other words, on gaining knowledge of this science a faqīh understands that the mujtahids do not make rulings based on their own opinions; rather they produce them based on religious sources and they follow the general principles that are extrapolated from the Quran and the Sunnah. 

			2) 	If there are some cases on which the mujtahids remain silent, the faqīh can use their knowledge of the science to apply reason according to the methodology of the mujtahid. The same methodology of the mujtahid can be applied for new cases.

			3) 	They become capable of comparing the different ijtihāds on the same matter and can choose the strongest one from among them with the help of Uṣūl al-Fiqh. They can identify which evidence is the strongest and which methodology is most suitable for the application of ijtihād in the new case. In order to compare the ijtihāds that relate to the same matter, one must know the strength of the available evidences and the methods of preference so he can prefer the strongest ijtihād. This cannot be achieved without the knowledge of the methodology and general principles of Uṣūl al-Fiqh.

			Summary: The Differences between Mujtahid and Faqīh

			1. 	The science Uṣūl al-Fiqh provides the methodology and general principles in order to extract religious rulings from the primary sources.

			2. 	Necessary qualifications for a jurist include a detailed knowledge of the Qur’an and the Sunnah, applying qiyāṣ to the different cases, the knowledge of the general purpose of Islamic Shari’ah and many more.

			3. 	A person who is not qualified as a mujtahid but chooses to embark on the journey to gain knowledge of this science is called faqīh.

			The Development of Uṣūl al-Fiqh

			Uṣūl al-fiqh has been in existence for the same amount of time as fiqh. Fiqh could not have come into existence in the absence of its sources or in the absence of methodologies used to extract the rulings from these sources. Uṣūl al-fiqh appeared as a separate science at the end of the second century of the Hijrī calendar. At the time of the Companions and Successors, this science was not necessary, as they had learnt the rulings from the noble Prophet himself or from his contemporaries. Despite this, fiqh and Uṣūl al-Fiqh originated with and were taught by the Prophet together and the need to separate the two did not arise for a long time. 

			When the Prophet passed away the task for issuing fatwas (opinions concerning religious rulings) and applying ijtihād to new problems was undertaken by the well-known Companions. They knew the Arabic language—the language of the Qur’an and Sunnah, they had witnessed the occasions behind the revelation and the reasons behind the hadith of the noble Prophet and they had experienced the history of Qur’anic revelation. Moreover, they were very intelligent and had very strong memories. They were supreme examples of Islamic morality in the best way as they had lived with the Prophet for a long time and learned these values directly from him. 

			Whenever a need arose to extract the rulings for new cases related to worldly or otherworldly matters, the Companions and Successors checked the Qur’an first. If they could not find what they were looking for, they looked into the Sunnah of the Prophet. If this too was unyielding, they would make use of their own juristic opinion (ijtihād). During this process, they would compare the new issue to pre-existing cases in the Qur’an and Sunnah. In the event of similarities between the two cases, they would implement qiyāṣ (analogy) whereby they could apply the same ruling to the new cases. If there was no similarity between the two cases, they would make ijtihād based on the purpose and aims of Shari’ah whilst taking into consideration the needs of the Muslims. 

			Tabi’in, the generation following the Companions, followed the same process of ijtihād when generating solutions to new problems. Well-known mujtahids from this generation include Said ibn Musayyib, ‘Urwa ibn Zubayr, Qādi Shurayh and Ibrahim Nakhāī. 

			Muslims faced new issues after the first century of the Hijrī calendar. Non-Arabian and Arabian Muslims lived together and the intermingling of different cultures resulted in the significant weakening of the Arabic language. Muslim linguists addressed this issue by establishing grammar rules to protect Arabic from the influence of different cultures. Similarly, Muslim jurists established guidelines and methodology to protect Islamic law from corruption.

			Despite this, there were at the time many different mujtahids each of whom followed his own unique methodology. The profound mujtahids of this time recognised the threat of this situation in being able to cause disunity and conflict amongst Muslims. They identified the need to set general guidelines and proper methodology for the work of ijtihād to prevent both internal conflicts and baseless personal opinions of scholars appearing in legal rulings. These mujtahids established the rules, principles, guidelines and the methodology for Islamic jurisprudence. In their work, they benefitted from the expressive styles of the Qur’an, Sunnah and the Arabic language. They deduced the guidelines from these sources and established the science of Uṣūl al-Fiqh.

			Summary: The Development of Uṣūl al-Fiqh

			1. 	Uṣūl al-fiqh has been in existence for the same amount of time as fiqh. As a separate science, Uṣūl al-Fiqh appeared at the end of the second century of the Hijrī calendar.

			2. 	When the noble Prophet passed away the task for issuing fatwas and applying ijtihād to new problems was undertaken by the well-known Companions. 

			3. 	Whenever a need arose to extract the rulings for new cases related to worldly or otherworldly matters, the Companions and Successors checked the Qur’an first. If they could not find what they were looking for, they looked into the Sunnah of the Prophet. If this too was unyielding, they would make use their own juristic opinion (ijtihād). 

			4. 	Tabi’in followed the same process of ijtihād when generating solutions to new problems. 

			5. 	New issues were faced by Muslims after the first century of the Hijrī calendar. 

			6. 	Muslim linguists established grammar rules to protect Arabic from the influence of different cultures. Similarly jurists established guidelines and methodology to protect Islamic law from corruption.

			7. 	There were many different mujtahids each with a unique methodology. These mujtahids established the rules, principles, guidelines and the methodology for Islamic jurisprudence and established the science of Uṣūl al-Fiqh.

			The First Work in the Field of Uṣūl al-Fiqh

			Imam Shāfi’ī (d. 204 AH), was the first scholar to produce an inclusive and comprehensive work in the field of Uṣūl al-Fiqh. His work, ‘al-Risāla’ was commissioned by the hadith scholar Abdurrahman ibn Mahdi (d. 198 AH). Mahdi asked Imam Shāfi’ī to write a letter (Risāla) including the aspects and specifications of the Qur’an, conditions for the acceptance of the reports (coming from the noble Prophet, the Companions and the Successors), the validity of ijma’ and the abrogated and the abrogating verses (nāsikh and mansūkh) contained in the Qur’an. On completion, Imam Shāfi’ī’s work was named Risāla (letter) by the people of his time. 

			Ibn Nadīm holds that the first scholar to establish the principles and methodology of Islamic jurisprudence (Uṣūl al-Fiqh) as a separate science was Abū Yusuf (d. 182 AH), the student of Imam Abū Ḫanīfa (d. 150 AH). However, Ḫanafī scholars maintain that Abū Ḫanīfa collected all the principles and methodology of Islamic jurisprudence in his work ‘Kitāb al-Ray’ (the Book of Ijtihād).19

			In his book al-Risāla, Imam Shāfi’ī discussed the following topics: the Qur’an and its style for the explanation of the rulings, the Sunnah and its place as a source of ijtihād, the necessity of following the Sunnah, nāsikh-mansūkh (the abrogating and abrogated verses in the Qur’an), the problems in the hadith reports, khabar wāḫid (single source report), ijma’ (general consensus), qiyāṣ (analogy), the discussion around the proof value of istiḫsān (juristic preference) and the circumstances in which conflicts are permissible among the mujtahids. As a result, Imam Shāfi’ī’s book al-Risāla is accepted as the first major work establishing the science of Uṣūl al-Fiqh as a separate discipline. However, he was not the first to discover these principles and guidelines. In fact, these principles and methodology were established and used by early mujtahids before Imam Shāfi’ī. Previously, each imam followed his own unique methodology in his ijtihāds and used these principles respectively. They deduced these principles by studying the sources of Islamic jurisprudence and established their own unique methodology, but they did not write an inclusive work in the field of Uṣūl al-Fiqh per se, rather they simply applied them in their ijtihāds. Following Imam Shāfi’ī’s example, other scholars wrote books in this field and discussed its various components. For example, Ahmad ibn Hanbal wrote Kitāb Tāat al-Rasūl, Kitāb an-Nāsikh wal Mansūkh and Kitāb al-’Ilal. Later, Ḫanafī and theology (Kalām) scholars discussed the issues of Uṣūl al-Fiqh in detail and set sound rules for this science. 

			All the scholars agreed that this science was to be used for extracting the religious rulings from their sources. If there is a ruling relating to the liability of Muslims there is also evidence to support that ruling, identifiable through ijtihād by the mujtahid. For this reason the scholars of Uṣūl al-Fiqh focused on four topics;

			1)	The categories of the religious rules (aḫkām shar’iyya): fard, haram, mubah, makruh, etc.

			2)	The sources of Islamic jurisprudence: Qur’an, Sunnah, qiyāṣ, ijma’, etc. 

			3)	The methodology for extracting the rulings and their indications to them.

			4)	The scholar (mujtahid) who extracts the rulings.

			Due to the variance in methodology, focus and objective of the scholars, two different types of work were produced: 

			1)	The methodology of mutakallimīn (theologs): The majority of scholars producing this type of work were Kalām (theology) scholars, hence the name of the methodology. This methodology was also named as the methodology of (Imam) Shāfi’ī, after the author of the first book in this style. 

			2)	The methodology of Ḫanafī: this style was established by the Ḫanafī scholars.

			Summary: The First Work in the Field of Uṣūl al-Fiqh

			1. 	Imam Shāfi’ī (d. 204 AH), was the first scholar to produce an inclusive and comprehensive work in the field of Uṣūl al-Fiqh - ‘al-Risāla.’

			2. 	His book covers a wide range of topics and is accepted as the first work to establish the science of Uṣūl al-Fiqh on its own. 

			3. 	These principles and methodology were established and used by early mujtahids before Imam Shāfi’ī. 

			4. 	Following Imam Shāfi’ī, other scholars wrote books in this field and discussed its various components. 

			5. 	All the scholars agreed that this science was to be used for extracting the religious rulings from their sources. 

			6. 	Scholars of Uṣūl al-Fiqh focused on four topics;

			1)	The categories of the religious rules (aḫkām shar’iyya): fard, haram, mubah, makruh, etc.

			2)	The sources of Islamic jurisprudence: Qur’an, Sunnah, qiyāṣ, ijma’, etc. 

			3)	The methodology for extracting the rules and their indications to them.

			4)	The scholar (mujtahid) who extracts the rulings.

			7. 	Due to the variance in methodology, focus and objective of the scholars, two different types of work were produced in Uṣūl al-Fiqh: works which are produced by mutakallimīn (theologs) scholars and works which are produced on the methodology of Ḫanafī scholars.

			The Methodology of Mutakallimīn 

			The characteristic of this methodology was to establish its principles according to the sources of Islamic jurisprudence and the evidences. This is the theoretical approach to the study of Uṣūl al-Fiqh and it is mainly concerned with the exposition of principles. It is also inclined to engage in complex issues of a philosophical nature that may or may not contribute to the development of the practical rulings of fiqh. 

			Imam Shāfi’ī was mainly concerned with articulating the theoretical principles of Uṣūl al-Fiqh without necessarily attempting to relate these to the fiqh itself. He enacted a set of standard criteria that he expected to be followed during the detailed formulation of the rules of fiqh. His theoretical exposition of Uṣūl al-Fiqh did not take into consideration its practical application in the area of the detailed rulings.20

			The scholars who wrote according to this methodology were not inclined to any legal school and were not worried if there was a conflict between their methodology and the ijtihāds of their madhab (legal schools). Their concern was to identify the primary sources of Islamic jurisprudence and the evidences contained within them. If the principles contradicted these sources, they were rejected. For them, Uṣūl al-Fiqh is not in the service of the detailed rulings (furu’ fiqh), it is dominant over them. As a result, their books contain only a brief section of examples for the sole purpose of explaining these principles. 

			Summary: The Methodology of Mutakallimīn 

			1. 	Established principles according to the sources of Islamic jurisprudence and the evidences. 

			2. 	A theoretical approach to the study of Uṣūl al-Fiqh. 

			3. 	Engages in complex philosophical issues. 

			4. 	Imam Shāfi’ī enacted a set of standard criteria which he expected to be followed during the detailed formulation of the rulings of fiqh but did not take into consideration its practical application.

			5. 	The scholars who wrote according to this methodology were not inclined to any legal school 

			6. 	Their concern was to identify the primary sources of Islamic jurisprudence and the evidences contained within them. If the principles contradicted these sources, they were rejected. 

			The Methodology of Ḫanafī 

			The characteristic of Ḫanafī methodology was to discover the principles and the methodology of the imams in their ijtihāds. This methodology is related to the detailed rulings and tends to develop a synthesis between the principles and the requirements of a particular case. Ḫanafī scholars followed this methodology because Abū Ḫanīfa did not leave a comprehensive work containing all the principles and guidelines to produce a new law; rather he left many ijtihāds and solutions relating to many different issues. 

			When studying Uṣūl al-Fiqh, Ḫanafī scholars focused on the ijtihāds of Abū Ḫanīfa who followed his own particular methodology. If some were similar to each other, they deduced a general principle based on those examples. They collected the general principles and methodology of Abū Ḫanīfa with the aim of defending him and his fiqh against other schools.

			Ḫanafī scholars tried to expound the principles of Uṣūl al-Fiqh in conjunction with the rulings of fiqh itself. This methodology is more pragmatic in its approach to the subject. When a principle of uṣūl is found to be in conflict with an established principle of fiqh, the inclination is to adjust the theory to the extent that the conflict in question is removed, or else an exception is made so as to reach a compromise.21

			The two examples below clarify the differences between these two methodologies. The first example explains the methodology of mutakallimīn. The second example deals with the methodology of Ḫanafī and how Uṣūl al-Fiqh was deduced through the examination of Abū Ḫanīfa’s ijtihāds. 

			The first example deals with the rulings related to Daily Prayers. Prayer becomes obligatory upon a liable Muslim as soon as the specific time which is assigned for each Prayer begins. All the scholars are in agreement that each allocated time for each Prayer is the reason (sabab) for its obligation and is a precondition for its validity. The Noon (Ẕuhr) Prayer does not become obligatory before the time for Ẕuhr. Similarly, before evening time, the Maghrib (Evening) Prayer does not become obligatory. If a Muslim performs the Prayers before their due times, the Prayers are not valid. The scholars also agreed that the Prayers can be performed at any time within the allocated time frames. However, they differed in opinion as to which segment of time brings the absolute obligation that the person is responsible and has no excuse for not performing it. 

			The mutakallimīn hold the view that the commencement of the allocated time for Prayer brings with it the responsibility for performing the Prayer, but that Muslims are able to perform it during any part of the allocated time. Therefore, if a person is liable for the Prayer when the Prayer time starts, he has to perform the Prayer during its allocated time, even if he loses the condition of liability later during the Prayer time. For instance, if a person is liable at the beginning of the Prayer time but becomes insane during that time, but before he has performed the Prayer, he still has the responsibility of performing that particular Prayer. If however, he loses liability from the beginning until the end of the Prayer time, he is not held responsible for performing that Prayer. Similarly, if a person is not liable to pray at the beginning of the allocated Prayer time, however he meets the conditions of liability sometime during the allocated time, the responsibility for Prayer begins at this point and he is accountable for this Prayer. It has to be prayed before the allocated time ends. 

			Ḫanafī scholars differ from the mutakallimīn on this topic. They hold that the responsibility for performing the Prayer actualizes at the point that the person begins the Prayer. This can be at any time during the allocated Prayer time. Time is the reason (sabab) for the obligation of the Prayer and each Prayer has a specific period of time within which it can be prayed. After that time, the Prayer cannot be prayed. So, if a person performs the Prayer at the beginning of the Prayer time, the responsibility for praying it also begins at that time. If the Prayer is left until later in the allocated time, the responsibility also comes at that time. If a person postpones praying until the last part of the allocated time, the responsibility also actualizes at that time because there is no other time to perform that Prayer. If a person delays performing the Prayer and then loses the conditions of liability, he is not held responsible for that Prayer. This is because it is allowable to pray at any point of the Prayer time. Therefore, the responsibility doesn’t occur until the point at which the person begins to pray during that time. 

			The mutakallimīn scholars rely on the following verse for their opinion on this issue;

			Establish the Prayer in conformity with its conditions, from the declining of the sun to the darkness of the night, and (be ever observant of) the recitation of the Qur’an at dawn (the Dawn Prayer). Surely the recitation of the Qur’an at dawn is witnessed (by the angels and the whole creation awakening to a new day).22 

			God made ‘the declining of the sun to the darkness of the night’ a reason for the Prayer and the Sunnah explained its beginning and end. As a result, the liable person is afforded an option, as a means of leniency, to perform the Prayer at any time within the specified period. From this evidence, they established the following principle; ‘If a liable person is present in any part of the fixed time for the Prayer without any obstacle, the responsibility of the Prayer is prescribed upon them. However, if they meet with obstacles (whereby their liability is nullified) and this obstacle lasts for the duration of the fixed time of the Prayer, they are not responsible for the performance of this Prayer.’

			As well as studying the primary sources, Ḫanafī scholars also rely on the ijtihād of their imams on this issue. The ijtihād of their imams revealed a principle for this matter, according to which; ‘If a person is liable at the beginning of the Prayer time but loses the conditions of liability later and this obstacle lasts during the rest of the Prayer time, they are not responsible to perform this Prayer.’ The following reasoning was the basis for the fatwa; ‘The beginning of the allocated time for the prescribed Prayers does not necessarily bring the responsibility, if it does, performing the Prayers during the last part of the Prayer time wouldn’t be valid, because time is a precondition for the Prayer.’

			If the first part of the allocated Prayer time was a precondition for performing the Prayer it would not be legitimate to perform it in other parts of the allocated time. The fatwa is supported by the hadith; the noble Prophet said, “Whoever makes it to any rak’ah (cycle of Prayer) of ‘Asr before the sun sets his ‘Asr Prayer is valid.”23 This makes it clear that, although the time beginning 45 minutes before the sun sets is considered to be an unfavourable time for performing the ‘Asr Prayer, it is still valid to perform it at that time. As a result, the first part of the Prayer time does not bring the responsibility exclusively; the Prayer can be performed during any part of the allocated time. If the duty is delayed until the last segment of time, the reason (sabab) which brings the responsibility actualizes during that last segment. 

			The second example deals with the following principle that Ḫanafī scholars have in their uṣūl; ‘Homonym (mushtarak) words do not include all their meanings at the same time.’ Words that are homonyms have multiple meanings; they are initially used with one specific meaning but later gain other meanings and are classified as mushtarak. For example, the Arabic word ‘mawlā’ means a master who frees his slave, but it is also used to mean a freed slave. In order to separate one meaning from another the scholars used ‘mawlā a’lā’ for the master and ‘mawlā asfal’ for the freed slave. According to Ḫanafī fiqh, if a person makes a will to give some of his inheritance to his ‘mawlā’ and he has both types of mawlā, the master and the freed slave, this will is not valid, because it is impossible to know which one is intended in the will. From this fatwa, Ḫanafī scholars deduced the principle; ‘Homonyms do not include all their meanings at the same time.’

			Later, some Ḫanafī scholars discovered that some of the fatwas of their imams did not comply with this principle. For example, the fatwa relating to oaths; ‘If one makes an oath not to speak to one’s mawlā’ and the intended person has both types of ‘mawlā’ (the master and the freed slave), the oath is broken if he speaks to any of them.’ Here, the homonym includes both meanings, contradicting the previous principle. On recognition of this Ḫanafī scholars examined and changed the principle to avoid conflict between the fatwas and the principle; ‘Homonym (mushtarak) words do not include all their meanings at the same time unless they come after a prohibition.’ This amendment removes the conflict between the principle and the previous ijtihād because the homonym comes after the prohibition.

			The examples demonstrate that Ḫanafī scholars used many ijtihād examples to constitute the foundations of their uṣūl. They discovered the methodology of their imams through collating and examining their ijtihāds, which were scattered in different places.

			Summary: The Methodology of Ḫanafī 

			1. 	Scholars discovered the principles and the methodology of the imams in their ijtihāds. 

			2. 	This methodology is related to the detailed rulings and tends to develop a synthesis between the principles and the requirements of a particular case. 

			3. 	When studying Uṣūl al-Fiqh, Ḫanafī scholars focused on the ijtihāds of Abū Ḫanīfa who followed his own particular methodology. 

			4. 	Ḫanafī scholars tried to expound the principles of Uṣūl al-Fiqh in conjunction with the rulings of fiqh itself. 

			5. 	As well as studying the primary sources, Ḫanafī scholars also rely on the ijtihād of their imams as shown by the examples of the Prayer times and homonym words. 

			 The Books Written according to the Methodology of Mutakallimīn: 

			The classical works that were written according to the methodology of mutakallimīn are:

			1)	Qādi Abdul-Jabbār (d. 415 AH), ‘al-’Umda.’

			2)	Abū Husayn al-Basrī (d. 436 AH), ‘al-Mu’tamad.’

			3)	Imam al-Haramayn al-Juwaynī (d. 478 AH), ‘al-Burhān.’

			4)	Abū Hāmid Muhammad al-Ghazzalī (d. 505 AH), ‘al-Muṣtaṣfā.’

			Later works which were written according to this methodology were essentially a summary of these four books.

			The Books Written according to the Methodology of Ḫanafī:

			The famous works which were written according to the methodology of Ḫanafī include:

			1)	Abū Bakr Ahmad ibn ‘Ali al-Jassās (d. 370 AH), ‘al-Uṣūl.’

			2)	Abū Zayd ‘Ubaydullah ibn ‘Umar al-Dabūsī (d. 430 AH), ‘Taqwīm al-Adillah.’

			3)	Shams al-Aimma Sarakhsī (d. 483 AH), ‘al-Uṣūl.’

			4)	Fakhr al-Islam Ali ibn Muhammad al-Bazdawī (d. 482 AH), ‘al-Uṣūl.’ 

			Later scholars combined both methodologies in their books with the aim of achieving two benefits: 

			a)	To serve Islamic jurisprudence better by applying both principles of uṣūl.

			b)	To ascertain (and prove with evidence) that the principles of Uṣūl al-Fiqh rely on strong foundations. 

			The following scholars produced works that combine both methodologies:

			1)	Muzaffar ad-Din Ahmad ibn ‘Ali (Ibn as-Sā’atī) (d. 694 AH), ‘Badi’ al-Nizam al-Jami Bayn al-Uṣūl al-Bazdawī wa al-Iḫkām.’

			2)	Sadr al-Shari’ah, ‘Abdullah b. Mas’ud al-Bukhari (d. 747), ‘al-Tawdih.’ This book is a summary of Uṣūl al-Bazdawī, al-Maḫṣul (Rāzī’s book), and the Mukhtasar al-Muntaha of the Maliki jurist Abū ‘Umar Uthman b. al-Hājib (d. 646 AH).

			3)	Tājaddin al-Subkī (d. 711 AH), ‘Jam’ al-Jawāmī.’

			4)	Kamāladdin b. al-Humam al-Ḫanafī (d. 860), ‘al-Tahrir.’

			5)	Muhibbiddin ibn ‘Abd al-Shakūr (d. 1119 AH), ‘Musallam al-Thubūt.’

			The Sources of Islamic Rulings

			Humankind was created by God to fulfil a mission on earth and was given guidance for this in the form of the Qur’an and the Sunnah. These sources contain rulings pertaining to life on earth and the afterlife. The rulings are categorised as halal, haram and mubah according to their nature and responsibility. Evidence to support these rulings is contained in the sources and is used by Muslim jurists to extract and apply rulings to address the issues of their time. Scholars generally agree on the majority of this evidence although there are occasions when the evidence is disputed. 

			Evidences Agreed Upon (Sources)

			The scholars unanimously agreed on the four primary sources of evidence of Islamic jurisprudence;

			1)	Kitāb (the Qur’an)

			2)	The Sunnah

			3)	Ijma’ (general consensus)

			4)	Qiyāṣ (analogy) 

			It is a religious requirement for liable Muslims to carry out the rulings which are based on evidence or extracted from these sources. However, not all the evidences are of the same binding level and they do not all raise responsibility on the same scale. Another issue that differentiates these sources and their ability to create binding rulings is whether the evidences for rulings are definite (qat’ī) or probable (ẕannī). The sources of evidence are ranked as follows in order of strength; the Qur’an, Sunnah, ijma’ and qiyāṣ. 

			When a jurist acquires a new case and wants to ascertain the ruling for it, the first source of evidence to which he will apply is the Qur’an. This is the first place for searching and if the answer is found here, the search does not continue in any of the other sources. However if the answer cannot be found in the Qur’an, the jurist investigates the Sunnah. If unsuccessful here, he applies to ijma’ and so on. Qiyāṣ is the last of the sources to which the jurist can apply. The report of Mu’adh ibn Jabal proves the authenticity of the order of these evidences and the steps taken to determine the rulings for the new case; 

			When the Messenger of God intended to send Mu’adh ibn Jabal to Yemen, he asked: ‘How will you judge when the occasion of deciding a case arises?’ He replied: ‘I shall judge in accordance with God’s Book. He asked: ‘(What will you do) if you do not find any guidance in God’s Book?’ He replied: ‘(I shall act) in accordance with the Sunnah of the Messenger of God.’ He asked: ‘(What will you do) if you do not find any guidance in the Sunnah of the Messenger of God and in God’s Book?’ He replied: ‘I shall do my best to form an opinion and I shall spare no effort.’ The Messenger of God then patted him on the breast and said: ‘Praise is to God Who has helped the envoy of the Prophet to find something which pleases the Messenger of God.’24

			Abū Bakr applied the same method to find a solution whenever he encountered a new problem. When the plaintiffs applied to him to find a solution, he first searched for the solution in the Qur’an and if he found it there he would judge according to it. If a solution couldn’t be found here he would search for it in the Sunnah. If he couldn’t find it there, he would convene the well-versed Companions to discuss the matter. If the Companions reached a general consensus on this matter, Abū Bakr would judge in light of their decisions.

			‘Umar followed same methodology in legal matters as Abū Bakr. He also utilized the ijtihād of Abū Bakr. If he could not find a solution for a specific matter in the previous sources, he would convene the well-versed Companions to discuss the matter with them and if they reached an agreement on the matter, he would judge according to it. 

			Summary: Evidences Agreed Upon (Sources)

			1. 	Scholars unanimously agreed on the four primary sources of evidence of Islamic jurisprudence; the Qur’an, Sunnah, Ijma’ and Qiyāṣ

			2. 	Liable Muslims must carry out the rulings which are based on evidence or extracted from these sources but not all evidences are of the same binding level and they don’t all raise responsibility on the same scale. 

			3. 	When making rulings jurists apply to the Qur’an first. If the answer cannot be found, they apply to each of the other sources in order until the answer can be deduced. 

			4. 	Abū Bakr applied the same method to find a solution whenever he encountered a new problem. 

			5. 	‘Umar followed same methodology in legal matters as Abū Bakr. He also utilized the ijtihād of Abū Bakr. 

			The Disputed Evidences

			There are some types of evidence that are accepted by some of the scholars but rejected by others. These evidences are masālih mursala (the public benefits), istiḫsān (juristic preference), istiṣḫāb (presumption of continuity), ‘urf (custom), shar’u man qablanā (the law of previous nations), sadd al-dharā’ī (blocking the means which lead to evil) and the fatwa of the Companions.

			General Information about the Evidences

			These evidences will be discussed separately but it is important here to mention some of the common points between them. The aim of all the evidences is to provide the necessary information for the servants of God about their responsibilities. It is for this reason that God sent His Messenger, Muhammad, peace and blessings be upon him, to guide humanity by explaining to them their duties. Similarly, the common mission for all the sources of Islamic jurisprudence is to define the nature of human responsibility. 

			The commonalities between the evidences include:

			First, the evidences are divided into two categories in Islamic law; shar’ī (religion based) and ‘aqlī (reason based). The shar’ī evidences are those which are achieved through the authentic reports without any involvement by the jurist. For example, the definite rulings from the Qur’an, Sunnah and ijma’ are found ready by the mujtahids and they are separate from their works. The case is the same for ‘urf (custom), shar’u man qablanā (the law of previous nations) and the fatwa of the Companions, because they are known through the reports and the mujtahids does not have a role in their derivation. 

			On the other hand, aqlī (reason-based) evidences are achieved through the work of the mujtahids. For example qiyāṣ (analogy), masālih mursala (the public benefits) and istiḫsān (juristic preference) are evidences which are achieved through the work of mujtahids. In this classification, the criteria is their origin and their nature, therefore they are classified as shar’ī and ‘aqlī evidences. However, from the perspective of extracting the rulings and utilizing the sources of Islamic law, each category needs the work of the mujtahids because there is a need to use reason and logic to extract the rulings from their sources regardless of the nature of the evidences themselves. 

			Ruling by reason is only permissible if it depends on divine sources and the general principles which are extracted from them. In other words, human intellect alone is not the source of Islamic jurisprudence but it works according to the objectives of the Qur’an and Sunnah.

			The second commonality between the evidences is that the shar’ī evidences do not contradict reason and logic. If there is a contradiction, it is because of one of the following;

			1)	The evidence may not be authentic

			2)	The evidence may not be understood as intended by the Shāri (Lawgiver-God) 

			3)	The reason might be afflicted by mental diseases, or the person uses his reason according to his whims, personal desires and corrupt ideas.

			The reason behind this principle is: ‘The shar’ī evidences do not contradict sound logic.’ God revealed His message to the Prophets and guided humankind through them so they can investigate if these verses are true. If people cannot understand the revelation or see the truth in it, there is no wisdom in holding them responsible through these evidences. For this reason, children and those who are mentally incapacitated are not deemed religiously liable in Islamic law because they do not have the capacity to be responsible. If the evidences were contrary to reason, human beings would not accept them and would not be able to carry out their duties. If it was the case, there would not be any wisdom in sending Prophets and informing people about their responsibilities. All would be in vain, but God is free from meaningless acts. 

			The third commonality between the evidences is that the shar’ī evidences are known as the primary sources of Islamic law and some of them are independent sources such as the Qur’an, Sunnah and ijma.’ Masālih mursala (the public benefits), istiḫsān (juristic preference), istiṣḫāb (presumption of continuity), ‘urf (custom), shar’u man qablanā (the law of previous nations) and the fatwa of the Companions are extracted from the Qur’an and Sunnah and can be included in the shar’ī evidences. In Islamic law, qiyāṣ (analogy) is not considered a source on its own. The first sources of evidence (the Qur’an, Sunnah and ijma’) are independent sources, because they do not need to refer to any other sources when making a ruling, however qiyāṣ relies on the primary sources. It also requires requisite knowledge of the original case (asl), the underlying reason (‘illah) behind the ruling in that case and the information regarding why the rulings were issued. As a result, qiyāṣ is not an independent source, rather it is evidence that shows that the Qur’an, Sunnah and ijma’ include the ruling of the new case as well. For this reason, the scholars said that ‘qiyāṣ discovers the ruling but it does not create a new one.’ The following examples clarify this statement: 

			a) God prohibited all kinds of business at the time of the Friday Prayer with the following verse:

			O you who believe! When the call is made for the Prayer on Friday, then move promptly to the remembrance of God (by listening to the sermon and doing the Prayer), and leave off business (and whatever else you may be preoccupied with). This is better for you, if you but knew.25 

			Ḫanafī jurists understood from this verse that it is disliked to perform business during the time of the Friday Prayer. According to the majority, it is forbidden (haram). The underlying reason for the prohibition of business during the time of the Friday Prayer is that it averts people from the performance of the Prayer. The jurists analogized the other things which avert from the performance of the Friday Prayer to this verse and gave the same ruling (prohibition) to them. If there wasn’t an original ruling (asl) about business during the time of Friday Prayer and the underlying reason (‘illah) for this ruling was unknown, the ruling of the original case could not be passed on to the new case (far’) through analogy (qiyāṣ). Through the use of analogy it can be discovered that the new case is also included in the ruling of the original case, because both have the same underlying reason, therefore we can determine that whatever prevents liable Muslims from performing the Friday Prayer is also included in the ruling for this verse.

			b) The noble Prophet said; “The murderer cannot be heir (to the one whom he killed).”26 Using this hadith as evidence, the Muslim jurists ruled that a murderer could not be heir to the one whom he murdered. The underlying reason for this rule is that the murderer wanted to gain rights to the inheritance before its proper time and used an illegal avenue to attain this purpose. As such, deprivation of the inheritance is a punishment for his illicit conduct. The jurists analogized the case ‘a bequeathed one kills the one who bequeaths’ comparing it to the previous case and issued the same ruling for it, because both cases have the same underlying reason. The jurists are able to pass on the ruling from the original case to the new case and judge so as to deprive the murderer from the inheritance. The ruling for the new case is not created by qiyāṣ; it is discovered because the ruling of the original case includes the new case as well. The mujtahid looks at the ruling for the original case first and learns the underlying reason behind this ruling. After that he compares the new case to the old one and, if they share an identical underlying reason, he passes the same ruling on to the new case through qiyāṣ. Without the original case and it’s ruling, qiyāṣ is impossible; therefore the mission of qiyāṣ is discovering the scope of the ruling of the original case. 

			Based on the previous evaluations it could be argued that ijma’ is prevented from being an independent source for the same reason that prevents qiyāṣ. The scholars of Uṣūl al-Fiqh state that the Qur’an and Sunnah are necessary for the mujtahids in order to come to a general consensus on a ruling. At this point, the following question is raised; ‘should not ijma’ be accepted as a dependant source of Islamic jurisprudence rather than independent one?’ The answer relates to the two-step process of ijma.’ 

			The first step is the occurrence and actualizing of ijma’ and the second step is using the ijma’ as evidence for other cases. Ijma’ is only dependent on the other sources in the step of actualizing but it does not need them when it is used as evidence for new cases. If ijma’ is valid and is already established through authentic methods, there is no need to mention the whole process of ijma’ when it is used as evidence for another case. In other words, if a mujtahid says, ‘The evidence for this ruling is such and such ijma’, and it is known that the ijma’ is real in that matter, it is permissible to make a new ruling based on this ijma.’ However, this is not the case for qiyāṣ. In both steps of qiyāṣ, its occurrence and its use as evidence, there is a need to mention the underlying reason (‘illah) for which the ruling is made. A mujtahid cannot say ‘The evidence for this ruling is such and such analogy’, this is not sufficient to make a new ruling. He has to mention the ruling of the original case as found in the Qur’an, Sunnah or ijma’ and the underlying reason (‘illah) of a ruling. 

			In conclusion, qiyāṣ depends on the other sources and an explanation of its process when it is used as evidence for other cases, but ijma’ does not depend on them in its use as evidence for new cases (in the second step). For this reason, qiyāṣ is accepted as a dependent source of Islamic law. 

			Summary: General Information about the Evidences

			1. 	The aim of all the evidences is to provide the necessary information for the servants of God about their responsibilities. 

			2. 	The evidences are divided into two categories in Islamic law; shar’ī evidences are those which are achieved through the authentic reports without any involvement by the jurist; aqlī evidences are achieved through the work of the mujtahids. 

			3. 	Shar’ī evidences do not contradict reason and logic. 

			4. 	Shar’ī evidences are known as the primary sources of Islamic law and some of them are independent sources such as the Qur’an, Sunnah and ijma.’ 

			5. 	Masālih mursala (the public benefits), istiḫsān (juristic preference), istiṣḫāb (presumption of continuity), ‘urf (custom), shar’u man qablanā (the law of previous nations) and the fatwa of the Companions are extracted from the Qur’an and Sunnah and can be included in the shar’ī evidences. 

			6. 	Qiyāṣ (analogy) is not considered a source on its own because it relies on the primary sources and requires knowledge of the original case and rulings and the reason for the rulings. 

			7. 	Ijma’ is only dependent on the other sources in the step of actualizing but it does not need them when it is used as evidence for new cases. If ijma’ is real and is already established through authentic methods, there is no need to mention the whole process of ijma’ when it is used as evidence for another case. 
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			Chapter Two

			KITĀB (THE QUR’AN)

		

	
		
			Kitāb (The Qur’an)

			Definition of the Kitāb

			The Kitāb (Qur’an) is already very well-known and does not need definition as such; however, it was necessary for the scholars of uṣūl to define it to identify important issues pertaining to belief, worship and Islamic law. For example, they needed to understand what makes a person an unbeliever when they deny it and what does not, what parts of it can be recited in the Daily Prayers and what can be used as a source to extract rulings in Islamic law. Their aim was to separate the Qur’an from the hadith (the traditions of the Prophet) and the mutawātir readings of the Qur’an from the other readings. 

			According to the majority of scholars, the word ‘Qur’an’ is an infinitive form of the verb ‘qa-ra-a’ meaning reading or reciting. Therefore, it literally means a thing recited by adding letters and words to one another. The verb ‘qa-ra-a’ has another infinitive form, ‘qar’u’, which means ‘to collect’ and, based on this form, some scholars are of the opinion that ‘Qur’an’ means ‘the thing which collects.’ Moreover, there are other scholars who affirm that the word ‘Qur’an’ was not derived from any word; it is the proper name given to the book which God sent to His last Messenger.27 The Qur’an has other titles, each of which describes one of its aspects and therefore can be regarded as one of its attributes; these include the Book, the Criterion, the Remembrance, the Advice, the Light, the Guidance, the Healer, the Noble, the Mother of the Book, the Truth, the Admonishment, the Good Tiding, the Book Gradually Revealed, the Knowledge and the Clear.

			We can define the Qur’an as being a book which was sent by God to Prophet Muhammad, peace and blessings be upon him, by means of the angel Gabriel over the course of 23 years. On receiving a verse, the Prophet would order it to be written by scribes as he recited. These scribes collectively wrote every single revealed verse of the Qur’an. It was transmitted by the most authentic narrations (mutawātir) and has been preserved up until the present day without any alteration. It is considered by Muslims as the direct speech of God which has multiple aspects and its recitation is considered worship in Islam. The Qur’an describes itself as follows:

			Alif. Lam. Mim. This is the (most honoured, matchless) Book: there is no doubt about it (its Divine authorship and that it is a collection of pure truths throughout). It is a guidance for the God-revering, pious who keeps their duty to God.28

			The noble Prophet used the following words to describe the Qur’an: 

			The superiority of the Qur’an over all other words and speeches is like God’s superiority over His creatures. The Qur’an is a definite decree distinguishing between the truth and falsehood. It is not for pastime. Whoever rejects it because of his or her despotism, God breaks his or her neck. It contains the history of previous peoples, the tiding of those to come after you, and the judgment on the disagreements among you. Whoever searches for guidance in something other than it, God leads him or her astray. It is God’s strong rope. It is the wise instruction. It is the Straight Path. It is a book which desires cannot deviate and tongues cannot confuse, and which scholars are not fed up with, never worn-out by repetition, and has uncountable admirable aspects. It is such a book that they could not help but say: “We have indeed heard a wonderful Qur’an, guiding to what is right in belief and action and so we have believed in it.” Whoever speaks based on it speaks truth; whoever judges by it judges justly and whoever calls to it calls to truth.29 

			Prophet Muhammad, peace and blessings be upon him, received the first revelation when he was forty years old in 610 C.E. The following verse makes it clear that this event occurred during the holy month of Ramadan: “The month of Ramadan, in which the Qur’an was sent down as guidance for people and as clear signs of Guidance and the Criterion (between truth and falsehood).”30 Over a period of just 23 years, the Qur’an instructed the polytheist people of the Arabian Peninsula the belief in tawḫīd (the unity of God) and saved them from their deviated pagan practices. As well as being the holy book of Muslims, the Qur’an also represents the finest example of Arab literature. Within its pages, the Qur’an itself proves the authenticity of the Prophethood of Muhammad, peace and blessings be upon him: “If humanity and jinn banded together to produce the like of this Qur’an, they would never produce its like, even though they backed one another.”31

			Regarding its style, parables, eloquence, information about the sciences, descriptions of the attributes, the qualities and names of God, guidance, knowledge of the unseen world and many other topics, the Qur’an is not comparable to any other existing work on earth. Bediüzzaman Said Nursi phrases this reality as follows:

			The Qur’an is an eternal translation of the great Book of the Universe and everlasting translator of it multifarious tongues reciting the Divine laws of the universe’s creation and operation; the interpreter of the books of the visible, material world and the World of the Unseen; the discloser of the immaterial treasuries of the Divine Names hidden on the earth and in the heavens; the key to the truths lying behind events; the World of the Unseen’s tongue in the visible, material one; the treasury of the All-Merciful One’s favours and the All-Glorified One’s eternal addresses coming from the World of the Unseen beyond the veil of this visible world; the sun of Islam’s spiritual and intellectual world, as well as its foundation and plan; the sacred map of the worlds of the Hereafter; the expounder, lucid interpreter, articulate proof, and clear translator of the Divine Essence, Attributes, Names and essential Qualities; the educator and trainer of the world of humanity and the water and light of Islam, which is the true and greatest humanity; and the true guide of humanity leading them to happiness. For humanity, it is both a book of law, and a book of prayer, and a book of wisdom, and a book of worship and servanthood to God, and a book of command and call to God, and a book of invocation, and a book of thought and reflection. It is a comprehensive, holy book containing books for all spiritual needs of humanity; a heavenly book that, like a sacred library, offers numerous booklets from which all saints, eminently truthful people, all discerning and verifying scholars, and those well-versed in knowledge of God have derived their own specific ways, and which illuminate each way and answer their followers’ needs.32

			Summary: Definition of the Kitāb

			1.	Scholars of uṣūl defined the Qur’an to identify important issues pertaining to belief, worship and Islamic law. 

			2.	Their aim was to separate the Qur’an from the hadith and the mutawātir readings of the Qur’an from the other readings. 

			3.	The word ‘Qur’an’ is derived from the infinitive ‘qa-ra-a’ meaning reading or reciting. The verb ‘qa-ra-a’ has another infinitive form, ‘qar’u’, which means ‘to collect.’ Other scholars affirm that ‘Qur’an’ is a proper name only used for this divine book. 

			4.	The Qur’an is a book revealed through spoken revelation from God to Prophet Muhammad, peace and blessings be upon him, by means of the angel Gabriel over 23 years. 

			5.	It is considered by Muslims as the direct speech of God which has multiple aspects and its recitation is considered worship in Islam. 

			6.	The revelation began during Ramadan in the year 610 C.E. when the noble Prophet was 40.

			7.	The Qur’an is not comparable to any other existing work in its style, eloquence, content, guidance and knowledge. 

			The Specifications of the Kitāb (The Qur’an) 

			The Qur’an is clearly different from the hadith of the Prophet and also stands out from the previous religious scriptures. It has its own unique aspects, outstanding qualities and distinguishing features. 

			The Qur’an is unique compared with all the other revealed books with regard to the time it was revealed, its effectiveness on the people of that time, its style, language and transmission. God blessed His Prophets with miracles that were the most suitable for their time and place. He gave the miracles of the staff and the bright hand to Moses, peace be upon him, whereas to Jesus, peace be upon him, he gave the ability to heal sick people and raise the dead. In 7th Century Arabia, eloquence was a most highly prized skill due to the illiteracy of the majority of the population, so God made the Qur’an the chief miracle of Prophet Muhammad, peace and blessings be upon him. Arabs preserved their tribal pride, history and proverbs in the form of poetry, thus it held a high rank in society alongside the poets who wrote and memorized it. Eloquence was extremely important; any meaningful or unique expressions were memorized for their poetic form and eloquence and handed down to posterity. Eloquence and fluency were in such great demand that a tribe treated its eloquent literary figures as national heroes. This articulacy was so esteemed that two tribes would sometimes go to war over a saying of a literary figure and then be reconciled by the words of another. They even inscribed in gold the odes of seven poets and hung them on the walls of the Ka’ba; they were called the ‘Seven Suspended Poems.’ With the revelation of the Qur’an came a challenge to these literary figures of Arabia: “If you doubt what We have sent down on Our servant, produce a surah like it.”33 It defeated and humbled all of them as no one was able to produce even a sentence of the same literary level as the Qur’an. 

			One of the unique attributes of the Qur’an it its ability to speak to all levels of people, from the layman to the profound sage, at the same time. This ensures its timelessness and universality. Without ignoring or causing injustice to anyone, the Qur’an addresses different people with different intellectual capacities simultaneously as it is a guide for everyone and the speech of God. The aim of the Qur’an is to guide all people to the truth. It has four main purposes; to demonstrate the existence and unity of God, to establish Prophethood, to prove and elucidate the afterlife with all its aspects and dimensions and to promulgate the worship of God and the essentials of justice. The verses of the Qur’an are mainly based on these themes. They deal with the principles of creed, the rules to govern human life, detailed information on the resurrection and afterlife, prescript for the worship of God, moral standards, direct or indirect information on some scientific facts, principles for the formation and decay of civilizations, outlines of the histories of many previous peoples, and so on. Additionally, the Qur’an is also a source of healing. Its application in life provides a cure for almost all psychological and social illnesses. It is also book of cosmology, epistemology, ontology, sociology, psychology, and law. As a book for all peoples for all of time, it was revealed to regulate human life on earth and is not limited to any time, place or people. It is both universal and timeless.34

			The most distinguished miracle of the Qur’an is in its letters, words and verses. Using the Arabic alphabet, the Qur’an brings together letters to form words, verses and surah (chapters). Despite the seemingly easy task of imitating the Qur’an, even the most eloquent Arabs in all of history such as Walid, Labīd, Ā’shā and Ka’b ibn Zuhayr were unable to produce even similar words, let alone similar chapters, attesting to its impossibility. The Qur’an was sent to an unlettered Prophet; “You did not recite before it any scripture, nor did you inscribe one with your right hand. Otherwise the falsifiers would have had cause for doubt.”35 

			Despite their lack of belief in the Qur’an, the polytheist leaders in Mecca could not resist listening to its recitation. They would visit the Ka’ba and secretly listen to the Prophet reciting the verses during his Prayers. On one particular occasion, ‘Umar ibn al-Khattāb was equipped to kill the Prophet yet upon hearing the recitation from Surah Ta-ha, his heart was illuminated with the words of the Qur’an and he consequentially converted to Islam. ‘Utba ibn Rabia set out to the Prophet’s house with the sole purpose of defeating the Prophet in a debate. The noble Prophet listened silently to all of ‘Utba’s arguments. When he had finished, the Prophet recited the first 13 verses of Surah Fussilat. ‘Utba listened in shock and awe. When he returned to his friends who were awaiting news of the outcome of the debate, ‘Utba responded: ‘I have listened to such words from him that I have never heard before. This is neither poetry, nor magic, nor the words of soothsayers. It is not like any of these. O Quraysh! Pay attention and listen to me, leave him alone. If he cannot be successful the Arabs will destroy him, but if he is successful, his success is your success.36 

			Once Tufayl ibn Amir went to Mecca and was told by the polytheist leaders: ‘O Tufayl, you’ve come to our land, where people who listen to Muhammad are separating from us. Our unity is being dissolved because of him. His words are very effective, like magic which separate the man from his father, his brother and even his wife. We are worried about you and your tribe. Be careful and never listen to him.’ Tufayl was alarmed by their warnings and whenever he went to the Ka’ba, he wouldn’t listen to Muhammad, peace and blessings be upon him. He would even cover his ears so as to not hear the words of the Prophet. One day he said to himself, ‘I am in false belief, what is the harm of listening to his words? If the words are true, I have the capacity to understand it.’ After listening to the Qur’an, he converted to Islam. He was the first Muslim guide in his tribe.37

			The eloquence of the Qur’an was such that sometimes one verse was enough for people to understand and appreciate its value. When Sa’sa the uncle of Farazdaq heard the following verse; “So whoever does an atom’s weight of good will see it, and whoever does an atom’s weight of evil will see it” he said, ‘It is enough for me’ and he became Muslim.38 The Qur’an enabled the Arabs to achieve deep levels of understanding, for example, when Asma’i heard a nice poem from a girl who lived in a village, he said ‘What a beautiful poem, how eloquent it is.’ Thereupon the girl said, ‘What a bad man you are, my words are not more eloquent than this verse; “We inspired to the mother of Moses, ‘Suckle him; but when you fear for him, cast him into the river and do not fear and do not grieve. Indeed, We will return him to you and will make him one of the Messengers.”39 This verse contains two commands, two prohibitions and two good tidings.’40

			Summary: The Specifications of the Kitāb

			1.	The Qur’an is unique. It is the main miracle given to Prophet Muhammad, peace and blessings be upon him, to prove his Prophethood. 

			2.	One of the miracles of the Qur’an it in its eloquence, a highly prized attribute in 7th Century Arabia. The Qur’an challenged the unbelievers to produce even a verse comparable to it but this challenge has never been met. 

			3.	The Qur’an speaks to all people of all levels of knowledge at the same time, without causing any injustice to anyone. It is timeless and universal.

			4.	The aim of the Qur’an is to guide all people to the truth.

			5.	The Qur’an has four main purposes; to demonstrate the existence and unity of God, to establish Prophethood, to prove and elucidate the afterlife with all its aspects and dimensions and to promulgate the worship of God and the essentials of justice. 

			6.	The Qur’an is also a source of healing. Its application in life provides a cure for almost all psychological and social illnesses. 

			7.	The most distinguished miracle of the Qur’an is in its letters, words and verses. Just listening to it could cause people to convert to Islam. 

			The General Features of the Qur’an

			As opposed to the other religious scriptures, the Qur’an was revealed in pure Arabic and is not considered to be the Qur’an in any other language. Other scriptures were translated into different languages, and subsequently re-translated, thus losing meaning and content in the process. In Islam, the result of the translation of the Qur’an is not changed if the translation is literal41 or in meaning.42 It is not permissible for the mujtahid to make rulings based on a translation of the Qur’an because a translation may not reflect the exact intended meaning and may also contain mistakes. Similarly, the recitations in the prescribed Daily Prayers must be in Arabic or the Prayer is invalidated. Every liable Muslim must learn in Arabic at least the minimum amount of the Qur’an that is necessary for the performance of the Prayers. 
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