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PRAISE FOR Justice, Justice Thou Shalt Pursue



“Ruth Bader Ginsburg was a feminist icon, a legal titan, and an inspiration to so many, including me. Her final work gives readers a glimpse at the person behind the accomplishments and shines a light on her life and legacy as she saw it, from her earliest efforts to dismantle gender discrimination to her unwavering commitment as Supreme Court Justice to fight for equality and a Constitution that leaves no one behind. Justice, Justice Thou Shalt Pursue is a gift to readers and a stirring call to continue the fights she waged.”

Hillary Rodham Clinton, former United States Secretary of State

“Every word Ruth Bader Ginsburg left us is precious, and this book is a treasure trove. Don’t live your days without it.”

Gloria Steinem, feminist activist and author

“Want to know what RBG’s favorite opinions were? Or hear about her repeated battles with cancer? Or read her message about how important it is for all Americans to play their part in helping to achieve ‘a more perfect Union’? Prior to Justice Ginsburg’s death, she and her onetime law clerk Professor Amanda Tyler managed to assemble this book that weaves together multiple aspects of Ginsburg’s life, both legal and personal, into a wide-ranging yet accessible volume that will leave the reader inspired.”

Nina Totenberg, Legal Affairs Correspondent, National Public Radio

“The inspiring and persuasive power of Justice Ginsburg’s voice emanates from every page of this book. Her reflections on her own journey as daughter, wife, mother, lawyer are as resonant as her powerful opinions—often in dissent—in telling the story of the struggle of American women for gender equality, and in articulating with penetrating clarity the uniquely stubborn persistence of racial inequality in American life.”

Sherrilyn Ifill, President and Director-Counsel, NAACP Legal Defense and Educational Fund, Inc.

“With Justice Ginsburg, Amanda Tyler has compiled a page-turning book that is the perfect tribute to her former employer and hero, the incomparable Ruth Bader Ginsburg. Anyone interested in how the ‘notorious’ RBG transformed American law to begin the still-unfinished journey toward the goal of securing equality without regard to sex must read this splendid road map through the great jurist’s path-marking work. Bringing a legend to life isn’t easy. With Ginsburg, Tyler has done that and more—lovingly and with deep understanding.”

Laurence H. Tribe, Carl M. Loeb University Professor and Professor of Constitutional Law Emeritus, Harvard Law School

“In this, her final project, Ruth Bader Ginsburg reflects on her life’s work—dismantling patriarchy and fighting for all to have the freedom to thrive regardless of gender. As this volume documents, she began this work in earnest during the eight years she spent as director of the ACLU’s Women’s Rights Project in the 1970s and continued as a Justice on the Supreme Court until her final days. We at the ACLU will use each day to carry forward the legacy built in these pages.”

Ria Tabacco Mar, Director, Women’s Rights Project, American Civil Liberties Union

“An invaluable volume by the most significant figure in this field that will serve as a reference for decades to come.”

Jenny S. Martinez, Dean, Stanford Law School
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To our families, and to all those who work to make ours “a more perfect Union”






PREFACE OCTOBER 2020 Amanda L. Tyler


On September 18, 2020, three weeks after Justice Ginsburg and I submitted this book to the University of California Press for publication, the Justice succumbed to complications from cancer and passed away at her home surrounded by her family and loved ones.

What follows is the book she and I assembled together before she passed away, with only a few annotations and minor introductory material added during the production process.

In the afterword, I reflect on the loss of Justice Ginsburg and the extraordinary legacy that she leaves behind. What follows here offers the reader a window into how the Justice thought of her legacy and hoped to be remembered.
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INTRODUCTION AUGUST 2020 Amanda L. Tyler


In 2017, when my beloved colleague at the University of California, Berkeley School of Law, Herma Hill Kay, passed away, another colleague and her spouse helped endow a lecture series in Herma’s memory.1 There was one very obvious choice to deliver the inaugural lecture—Herma’s longtime close friend and co-author of the very first legal casebook on gender-based discrimination, Justice Ruth Bader Ginsburg. To our collective great delight, Justice Ginsburg accepted the invitation to deliver the first annual Herma Hill Kay Memorial Lecture in October 2019. As the Justice and I planned her visit, we decided she would begin with remarks about her decades-long friendship with Herma and then we would sit down for a conversation about how the Justice has pursued gender equality through her life and work.

This book stems from Justice Ginsburg’s time in Berkeley that fall. Following her visit, she and I decided to assemble a collection of materials that tracked our conversation about her life and work in order to give readers a glimpse into how as a lawyer and federal judge she has worked tirelessly for gender equality and, more generally, achievement of our Constitution’s most fundamental aspiration—to build “a more perfect Union.”

When Joan Ruth Bader was born on March 15, 1933, the law viewed women very differently than it does today. A little over two decades before her birth, the very Court on which she would one day sit issued an opinion in Muller v. Oregon positing that even if a woman “stood, so far as statutes are concerned, upon an absolutely equal plane with [a man], it would still be true that she is so constituted that she will rest upon and look to him for protection.”2 This was the same Court that late in the nineteenth century upheld a state’s refusal to license a married woman to practice law, with one justice going so far in that case to assert that “[t]he natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life.”3 Through the 1960s, in fact, the Supreme Court upheld legislation drawing distinctions between men and women, declining to disturb, among other things, a law that prohibited women from bartending unless they did so under the auspices of a husband or father,4 and also laws that excluded women from local jury pools.5 Speaking to the latter issue, the Court’s 1961 decision in Hoyt v. Florida observed:


Despite the enlightened emancipation of women from the restrictions and protections of bygone years, and their entry into many parts of community life formerly considered to be reserved to men, woman is still regarded as the center of home and family life. We cannot say that it is constitutionally impermissible for a State, acting in pursuit of the general welfare, to conclude that a woman should be relieved from the civil duty of jury service unless she herself determines that such service is consistent with her own special responsibilities.6



Against this backdrop, perhaps it is unsurprising that a young Justice Ginsburg did not even contemplate a career in the law. As she told me in our conversation, “I didn’t think about the legal profession for me because women were not there.” But, as she and I also discussed, law became her chosen path based on her experience in college during the McCarthy era watching lawyers stand up for the First Amendment rights of Americans to “think, speak, and write as we believe and not as a big brother government tells us is the right way to think, speak, and write.” Another pull in her gravitation toward the law came when she chose as her partner in life Martin D. Ginsburg, “Marty,” who would be her beloved spouse for fifty-six years. As she described in our conversation, after they met at Cornell, the two decided they would enter the same profession. After a process of elimination, law won out and both eventually enrolled at Harvard Law School, Marty one year ahead of the Justice.7

Justice Ginsburg was one of only nine women in her Harvard Law School class of over 500 students. She was also a mother at the time, with a fourteen-month-old daughter at home.8 As she described this period of her life in our conversation, motherhood gave her life “balance,” ensuring that she would not be completely consumed by her law studies. As we also discussed in our conversation, there were also trying months when Marty was diagnosed with cancer in the winter of his third year and it was not at all clear he would survive. He did, and as the Justice told me, this—and her own more recent courageous battles with cancer—taught her that “if you have survived cancer, you have a zest for life that you didn’t have before, you count each day as a blessing.”

After taking her final year of studies at Columbia Law School and graduating tied for first in her class, she found job offers hard to come by. She was, after all, Jewish, a woman, and a mother. With the powerful backing of a favorite professor, Justice Ginsburg started her legal career in a clerkship with District Judge Edmund L. Palmieri of the Southern District of New York, after which she gained academic appointments. She joined the Rutgers Law School faculty in 1963, the nineteenth woman law professor appointed to an accredited law school in the United States.9 But, as she and I discussed in our conversation, even though her appointment occurred the year the Equal Pay Act became law, she was still paid less than her male colleagues. As her law school dean told her at the time, Rutgers could pay her less than her male counterparts because she had “a husband with a well paid job.” It was during her time at Rutgers that Justice Ginsburg’s path intersected with Herma Hill Kay’s and in 1974 the two, together with Kenneth Davidson, published the pathbreaking Cases and Materials on Sex-Based Discrimination, the very first casebook on the subject.10

Meanwhile, Justice Ginsburg had already begun a litigation career that would lead in time to comparison of her work for gender equality to the work Justice Thurgood Marshall had undertaken to dismantle segregation. One by one, Justice Ginsburg toppled the stereotypes and assumptions that had provided the foundation for cases like Muller v. Oregon and Hoyt v. Florida. It began, as those who have seen the 2018 movie On the Basis of Sex know, with a case she jointly litigated with Marty, Moritz v. Commissioner of Internal Revenue.11 As she and I discussed in our conversation, their effort began when Marty, a tax lawyer, handed his wife some pages from a Tax Court advance sheet after seeing a report of Mr. Moritz’s case. In short order, they prevailed on behalf of Mr. Moritz, a never married man, who had been disallowed a caregiver tax deduction his female equivalent would have been allowed. In time, as Justice Ginsburg noted in our conversation, Moritz offered her a roadmap for the series of cases she litigated in its wake as Director of the American Civil Liberties Union’s Women’s Rights Project, and later, as one of the ACLU’s four General Counsels. Throughout the 1970s, she briefed ten Supreme Court cases on behalf of parties challenging gender discrimination, presented oral argument in six of those, and prevailed in seven (with one becoming moot before the Court decided it).12 Justice Ginsburg also filed friend of the Court, or amicus curiae, briefs in at least a dozen more cases.

In one of those cases, the first she argued before the Supreme Court, Frontiero v. Richardson, Justice Ginsburg explained in her brief to the Court: “Historically, women have been treated as subordinate and inferior to men. Although some progress toward erasing sex discrimination has been made, the distance to equal opportunity for women in the United States remains considerable.”13

To close that distance, Justice Ginsburg successfully challenged in litigation before the Supreme Court and lower courts, among others: a statutory scheme that preferred men to women as estate administrators,14 the automatic discharge of pregnant Air Force officers,15 federal statutes granting disparate benefits to male and female members of the military,16 the automatic exemption of women from jury pools (effectively winning the overruling of Hoyt v. Florida),17 the denial of equal social security benefits to men and women caregivers,18 the denial of unemployment benefits to pregnant women,19 the denial of equal social security benefits to male surviving spouses,20 and the limitation of assignments available to women in the Navy.21 Mindful that her work was the continuation of efforts by many who had come before her, Justice Ginsburg included the names of Dorothy Kenyon and Pauli Murray on the first brief she filed in the Supreme Court, for the appellant in Reed v. Reed.

In 1980, President Jimmy Carter nominated and the Senate confirmed Ruth Bader Ginsburg to serve as a judge on the United States Court of Appeals for the District of Columbia Circuit. Then, in 1993, President Bill Clinton nominated her to serve as an Associate Justice of the Supreme Court. In the hearings before the Senate Judiciary Committee leading up to her confirmation, Ginsburg gave opening testimony in which she introduced her family and then offered this self-description:


I am… a Brooklynite, born and bred—a first-generation American on my father’s side, barely second-generation on my mother’s. Neither of my parents had the means to attend college, but both taught me to love learning, to care about people, and to work hard for whatever I wanted or believed in. Their parents had the foresight to leave the old country, when Jewish ancestry and faith meant exposure to pogroms and denigration of one’s human worth. What has become of me could happen only in America. Like so many others, I owe so much to the entry this nation afforded to people yearning to breathe free.22



Justice Ginsburg next credited Marty for supporting her choice to become a lawyer “unreservedly” and for believing “when we met, and… today, that a woman’s work, whether at home or on the job, is as important as a man’s.” Among many others she also thanked for the opportunity before her, she credited “the determined efforts of men and women who kept dreams of equal citizenship alive in days when few would listen,” specifically mentioning Susan B. Anthony, Elizabeth Cady Stanton, and Harriet Tubman.

Finally, in her statement, Justice Ginsburg discussed the role of the judge and more generally what it means to serve as a guardian of the Constitution. “[T]he Justices,” she said, “do not guard constitutional rights alone. Courts share that profound responsibility with Congress, the president, the states, and the people.” She continued: “Constant realization of a more perfect Union, the Constitution’s aspiration, requires the widest, broadest, deepest participation on matters of government and government policy.” As we will see throughout the pages of this book, striving for this aspiration—the “more perfect Union”—has always been at the heart of Justice Ginsburg’s life’s work. As she testified at her confirmation hearings, moreover, she believes that working toward a “more perfect Union” is also the responsibility of all of us.

Following Senate confirmation by a vote of 96–3, Justice Ginsburg took her seat on the Supreme Court on August 3, 1993. In only her third term on the Court, a blockbuster gender discrimination case came before the justices. The case involved the storied Virginia Military Institute (VMI) and its longstanding exclusion of female cadets from its student body. When the time came to assign the opinion, the senior justice in the majority camp initially turned to Justice Sandra Day O’Connor, the first woman to serve on the Supreme Court of the United States. Justice O’Connor, however, believed that Justice Ginsburg should speak for the Court in United States v. Virginia. Justice Ginsburg’s majority opinion rejected the state’s newly created separate military college offering training geared to women, holding instead that VMI, with its prestige and far more robust opportunities, must open its doors to male and female cadets alike. In so ruling, Justice Ginsburg highlighted the considerable progress made in the fight for gender equality by this time: “[G]eneralizations about ‘the way women are,’ estimates of what is appropriate for most women, no longer justify denying opportunity to women whose talent and capacity place them outside the average description.”23 Justice Ginsburg’s opinion in VMI would seem to be, in many respects, a capstone to her career. But she was only getting started.

Indeed, as I write this, Justice Ginsburg has just completed her 27th term on the Supreme Court, during which time she has authored hundreds of opinions, including many more seeking to dismantle various forms of discrimination and open up opportunities to broader segments of our society. In recent years, some of her most prominent opinions have been dissents. One of the best known—the opinion that garnered her the nickname “the Notorious RBG”—is her dissent, joined by three other justices, to the Court’s 2013 decision in Shelby County v. Holder.24 In that case, the Court struck down as unconstitutional the preclearance requirements of the Voting Rights Act of 1965. In a line that resonates today as powerfully as the day she wrote it, she objected that “[t]hrowing out preclearance when it has worked and is continuing to work to stop discriminatory changes [in voting laws] is like throwing away your umbrella in a rainstorm because you are not getting wet.”25

In another case, this one involving gender-based pay discrimination, Justice Ginsburg again found herself in a minority of four justices, unable to convince her colleagues on the other side that every time a woman is paid less than her male counterpart, the original discriminatory conduct on the part of her employer is renewed. Ever hopeful, she concluded her dissent in that case, Ledbetter v. Goodyear Tire & Rubber Co.,26 by observing that “the ball is [now] in Congress’ court” to correct the majority’s erroneous interpretation of Title VII.27 As she and I discussed in our conversation at the heart of this book, Congress wasted little time in taking up her invitation, enacting the Lilly Ledbetter Fair Pay Act soon thereafter.28

Another dissent, in Burwell v. Hobby Lobby Stores, Inc.,29 chastised the Court’s majority for permitting commercial enterprises that employ workers of diverse faiths to opt out of providing congressionally mandated contraceptive coverage based on the employers’ religious beliefs. Relying on the Court’s recognition two decades earlier that “[t]he ability of women to participate equally in the economic and social life of the Nation has been facilitated by their ability to control their reproductive lives,” Justice Ginsburg’s opinion, speaking for four justices, maintained that an employer’s asserted religious beliefs could not be wielded to the detriment of the rights of their employees.30

These opinions—which she has designated as favorites among those she has written while on the Court—are included here, along with her bench statements in which she summarized her position when the Court handed down its opinions in the cases.

In the opinions and the bench announcements that accompany them, one sees that Justice Ginsburg acutely appreciates how the decisions of the Supreme Court impact the everyday lived experiences of all persons. For example, in her dissent in Lilly Ledbetter’s case, Justice Ginsburg observes how difficult it can be for someone in Ledbetter’s position to uncover the fact that she is the victim of systematic gender-based wage discrimination. Justice Ginsburg’s dissent in Hobby Lobby, in turn, highlights how expensive it is for working women to obtain contraception coverage in underscoring the government’s interest in making contraceptive coverage more accessible. Then there is her Shelby County dissent, in which she walks the reader through the ongoing systemic discrimination and second generation barriers that continue to be erected to prevent minority voters from fully participating in the electoral process, making the case for the continuing need for a robust Voting Rights Act.

As already noted, throughout her tenure on the Supreme Court, Justice Ginsburg has remained a tireless advocate for the idea that our Constitution should leave no person behind. All along, she has celebrated, as she did in VMI, that “[a] prime part of the history of our Constitution… is the story of the extension of constitutional rights and protections to people once ignored or excluded.”31 Beyond the opinions included in this volume, Justice Ginsburg has written countless others advancing these ideals. In one 2003 opinion, for example, she recognized the continuing need to confront the fact that “conscious and unconscious race bias, even rank discrimination based on race, remain alive in our land, impeding realization of our highest values and ideals.”32 In another, she underscored the importance of the Americans with Disabilities Act and Congress’s recognition that “including individuals with disabilities among people who count in composing ‘We the People’… would sometimes require not blindfolded equality, but responsiveness to difference; not indifference, but accommodation.”33 There is also her vote to declare unconstitutional the Defense of Marriage Act, which limited federal recognition of marriages to those between a man and a woman. During the 2013 oral argument in United States v. Windsor, Justice Ginsburg labeled the Act as problematic for sanctioning “two kinds of marriage: the full marriage, and then this sort of skim milk marriage.”34 Two years later, in Obergefell v. Hodges, she joined her colleagues in the majority to hold that the Fourteenth Amendment requires states to license and recognize marriages between persons of the same sex.35 Meanwhile, Justice Ginsburg has consistently endeavored to increase access to justice. On this score, she has written several noteworthy dissents in procedure cases in which she believed her colleagues were putting up roadblocks undermining that principle.36 And of course, Justice Ginsburg has remained steadfast in her conviction that the law should not discriminate based on gender.37 Indeed, as I write this, her most recent opinion—the final opinion she issued in the 2019-2020 Supreme Court Term—was in a gender discrimination case. Finding herself once again in dissent, Justice Ginsburg chastised her colleagues in the majority for further limiting the reach of the Affordable Care Act’s contraceptive mandate and leaving potentially half a million women workers, as she put it, to “fend for themselves.”38



This book is a window into each of these aspects of Justice Ginsburg’s life and work. It begins with Justice Ginsburg’s remarks about Herma Hill Kay delivered at Kay’s namesake memorial lecture at UC Berkeley in October 2019. Kay was, as Justice Ginsburg tells us, an early and enormously influential woman in the legal academy who joined the Berkeley Law faculty in 1960. Their work together launching the field of gender discrimination law with their pathmarking casebook cemented a lifelong friendship. As the reader also will learn, Professor Kay spent the last decade of her life documenting the stories of the first women law professors in the United States, women who paved the way for her and Justice Ginsburg (and countless others, including myself) to join their ranks. Kay’s book, Paving the Way: The First American Women Law Professors, which includes a discussion of the life and career of Justice Ginsburg, will be published in 2021 by the University of California Press.

Following Justice Ginsburg’s remarks in tribute to Herma Hill Kay, the book provides the full text of the conversation I had with Justice Ginsburg on the occasion of her memorial lecture. Our discussion covered much of the Justice’s life, starting with how she came to a career in the law. We also explored at length her life partnership with Marty. She described the challenges they faced as he battled cancer while they were both in law school and how they teamed up to litigate and win that first case, Moritz. Our conversation also offered a chance to hear about the most important marital advice the Justice received (from Marty’s mother) as well as her own advice on choosing a life partner. As she told my students, “choose [someone] who thinks that your work is as important” as theirs. Our conversation also offered a window into Marty’s legendary sense of humor, about which I will have more to say below.

From there, Justice Ginsburg and I discussed the difficulties she faced launching a legal career as a woman and mother in the late 1950s and 1960s and how she, like so many other persistent women of her generation, confronted those challenges with determination and ingenuity. After discussing her time in academia, we then turned to her career as a litigator who worked case by case to dismantle institutionalized gender discrimination. Justice Ginsburg talked about some of her favorite cases, including her first Supreme Court argument in Frontiero v. Richardson, in which she quoted Sarah Grimké’s show-stopping line: “I ask no favor for my sex. All I ask of our brethren is that they take their feet off our necks.” She spoke before the Court uninterrupted for the entirety of that almost eleven-minute argument, educating the all-male bench about how laws that purport to protect women actually hold them back.

Justice Ginsburg and I next talked about the important work she believes remains to be done to combat discrimination in our society, including the need to confront unconscious bias. Finally, we discussed her time on the Supreme Court and her favorite opinions, which she was at first reticent to name. But in time, she shared that she is particularly fond of her opinions in VMI and Ledbetter. As I noted at the end of our conversation, I could have kept going with the Justice for hours. Indeed, I never had the chance to talk with her about other topics she and I had planned to cover, including (among other things) her love of opera, her steadfast hope that someday the Equal Rights Amendment will be included in the United States Constitution, whether, as the movie On the Basis of Sex depicts, she stumbled in her Moritz argument (of course, she did not), and which cases decided by the Court during her tenure she hopes one day to see reconsidered. As to this final point, I suspect one can infer that the dissents she has chosen to include in this book make the list; other cases that might have made that list likely include Citizens United v. Federal Election Commission,39 given her criticism of the decision in a speech included in the fourth section of the book and in other settings.40

After the conversation, the book collects a range of materials chosen by us together to give the reader a fuller understanding of Justice Ginsburg’s life and work. We begin with her time as an advocate. Included here is her very first brief submitted in a gender discrimination case, co-written with Marty, in the Moritz case, which has never before been published. In it, one sees the foundation laid for what would become one of the most successful advocacy campaigns ever waged through litigation. In their brief, the Ginsburgs argued that Mr. Moritz should prevail under existing standards while also pushing the appellate court to move beyond those standards and apply heightened scrutiny to gender-based distinctions in the law. Thus, they contended that (1) the exclusion of unmarried males from the caregiver deduction lacked “the constitutionally required fair and reasonable relation to the congressional objective” at issue, while applying the existing standard of review; and (2) distinctions predicated upon gender are inherently suspect and should receive “the most rigid scrutiny” from a court, no less than distinctions predicated upon race. The Ginsburgs likewise argued, as all of her work that followed stressed, that “[f]air and equal treatment for women means fair and equal treatment for members of both sexes.” In the follow-on cases she litigated before the Supreme Court, Justice Ginsburg continued to press for heightened scrutiny of gender-based distinctions, ultimately prevailing even if the Court did not go quite as far as she would have liked. Specifically, the Supreme Court in the 1970s came to view gender-based distinctions as warranting so-called “intermediate scrutiny,” or, as Justice Ginsburg prefers to emphasize, as demanding “an exceedingly persuasive justification.”41

We have also included transcripts of the Justice’s first and third oral arguments before the Supreme Court in Frontiero and Wiesenfeld, two of her favorite cases from her time as an advocate. Both established important precedents in the struggle for recognition that the equal protection components of the Fifth and Fourteenth Amendments to the United States Constitution guarantee equality to both genders and that gender-based distinctions should receive heightened judicial scrutiny. In reading the argument transcripts, one witnesses a masterful advocate with encyclopedic knowledge of the field opening the eyes of the justices so they could finally comprehend how gender discrimination holds back both women and men from realizing their full human potential.

From there, the book takes a deep dive into the Justice’s time on the Supreme Court. We begin by hearing Herma Hill Kay’s testimony at Justice Ginsburg’s Senate confirmation hearings, which offers a laudable summary of the Justice’s work as a scholar and advocate. Dean of University of California, Berkeley School of Law at that time, Kay stated that “[i]n Ruth Bader Ginsburg, the President has offered the country a Justice worthy of the title.” Next, we move on to the cases. Justice Ginsburg has chosen her favorite four opinions for inclusion here, along with the statements she read from the bench on the days the Court handed down its resolution of the cases. The first opinion should be no surprise—VMI. The other three are all dissents: Ledbetter, Shelby County, and Hobby Lobby, each discussed above.42 VMI provides a particularly strong window into the Justice’s life and work, for there, as a justice writing for the Court, she relies on the Court’s earlier decisions hard won by her as an advocate. Her VMI opinion likewise speaks of how the concept “We the People,” in whose name the Constitution was ratified, has expanded over time. Here, too, she emphasizes how the work to build a “more perfect Union” remains ongoing.43

The book concludes with several speeches the Justice has given in recent years, addresses that have not been published before and complement all that precedes them. In one, Justice Ginsburg reflects upon her litigation strategy in the gender discrimination cases and the influence of Justice Brandeis on her career both as an advocate and judge. In another, she speaks of the powerful influence of several Jewish women who have inspired her to be “steadfast in the service” of the “demand for justice, for peace, and for enlightenment [that] runs through the entirety of Jewish history and Jewish tradition.” Finally, the book concludes with a speech that affords a window into the Justice’s life and love of her country. In her remarks given at a naturalization service held at the National Archives, the Justice spoke once again of the American dream that drew her own family to this country:


As testament to our nation’s promise, the daughter and granddaughter of immigrants sits on the highest Court in the land. In America, land of opportunity, that prospect is within the realm of the achievable. What is the difference between a bookkeeper in New York City’s garment district and a Supreme Court Justice? One generation, my life bears witness, the difference between opportunities available to my mother and those afforded me.



As in her testimony before the Senate and in her VMI opinion, once again Justice Ginsburg speaks of the work that remains to be done, inviting the newest citizens of the United States to join her and all Americans to play their part in striving to achieve “a more perfect Union.”



I had the great fortune and privilege of serving as a law clerk to Justice Ginsburg for one year during the October 1999 Term. Looking back, I count my time as her law clerk to be one of the greatest honors of my life. Countless aspects of the job made it truly awesome, not the least of which was working with the Justice on pending cases. To her law clerks, “the Justice” (as we call her) is many things—a brilliant, thoughtful, and exceedingly fair jurist; a gifted teacher; someone who through her exacting standards and legendary work ethic brings out the very best in her clerks; a generous mentor who always makes time to offer helpful advice; a friend in good times and a source of comfort and wisdom in trying times; and an exceptional and inspiring role model at each and every turn.

A special perk of clerking for the Justice when Marty was still alive, moreover, was being able to observe firsthand their extraordinary partnership and devotion to one another. One of my favorite stories on this score took place during the summer of 1998, when, having just been hired to clerk for the Justice the following year, I was invited to my first Ginsburg law clerk reunion. It was an event I would not soon forget.

After entering the Court building and making my way to one of the two large, elegantly designed and proportioned conference rooms where these events typically take place, I spied the Justice, her back to me, talking with several of her clerks. Then, out of the corner of my eye, I saw Marty crossing the room toward her with an enormous grin on his face. He proceeded to put his arm around his wife in what I am sure she took to be a loving embrace. It was that, but it was also part of one of Marty’s legendary practical jokes, for in putting his arm around the Justice, Marty taped a sign to her back—a sign she wore unwittingly for the balance of the reunion, laughing when she later discovered it.

It read: “Her Highness.”

Now here is why I love this story so much: It provides a glimpse into the grand love affair and partnership that was at the center of the Justice’s life and shows that even the Notorious RBG can take a joke in stride. It was her marriage, moreover, that played a central role in Justice Ginsburg’s ability to argue to the Supreme Court in the 1970s—and later hold for that Court in the 1990s—that outmoded gender stereotypes should retain no place in this country’s legal framework. Indeed, no one was more supportive of the Justice’s career or prouder of her accomplishments than Marty Ginsburg. It was Marty, after all, who followed his wife to Washington from New York in 1980 because, as he put it, “she got a good job” there. And, as already noted, it was Marty we have to thank for handing the Justice the Tax Court advance sheets in the fall of 1970 and encouraging her to take on the case of Charles Moritz, thereby commencing the dismantling of gender discrimination in this country.

I should also note that Marty was the family’s “Chef Supreme”: He made the Justice’s dinners, baked cakes for the birthdays of her chambers staff, and prepared a feast at the end of the Court’s first sitting to welcome on board each new term’s law clerk team and their partners. He was also the preferred caterer for the lunches held quarterly for Supreme Court spouses and provided cakes for when the Justice invited clerks from other chambers each term to tea in her chambers. Indeed, Marty’s culinary feats were so exceptional that following his death in 2010, his fellow Supreme Court spouses published a collection of tributes to him along with many of his recipes in the book Chef Supreme: Martin Ginsburg.44

A second story from my time clerking for her says a great deal about Justice Ginsburg. I joined the Justice’s chambers as her law clerk in the summer of 1999. But the initial excitement of working for her soon turned to concern, for in the weeks leading up to the formal commencement of the Court’s term that year, the Justice had her first bout with cancer. I recall vividly how the press simply assumed that her surgery and extensive treatment regimen, begun just days before the formal start of the term, would keep her home and that she would listen to recordings of the arguments instead of attending them. As things turned out, I was fortunate enough to be the first to arrive in chambers on the morning of October 4, 1999—the first day of oral arguments for that term—and this meant I was the one who answered the phone when the Justice called chambers from her car that morning. “Amanda,” she told me, “call the Chief’s chambers and make sure he knows I’m coming.”

It was an assignment that I relished.

This story speaks volumes about the Justice’s courage, tenacity, and commitment to her life’s work. That same steadfast commitment has carried her through her subsequent bouts with cancer, during which she has hardly missed a day’s work at the Court. She even participated from her hospital bed in one of the Court’s teleconferenced oral argument days during the Covid-19 pandemic this past May.

Justice Ruth Bader Ginsburg is defined by her resilience and unwavering dedication to making our country a “more perfect Union.” It is my hope that those who read the materials she and I assembled here will be inspired to join her in that enormously important work.

NOTES


	
1. My colleague Berkeley Law Professor Pamela Samuelson, and her husband, Dr. Robert Glushko, were instrumental in launching the Herma Hill Kay Memorial Lecture series.

	
2. Muller v. Oregon, 208 U. S. 412, 422 (1908) (upholding a state law limiting the hours of women laborers). Justice Ginsburg discusses Muller in the first speech included in the fourth section of this book.

	
3. Bradwell v. Illinois, 16 Wall. 130, 141 (1873) (Bradley, J., concurring).

	
4. See Goesaert v. Cleary, 335 U. S. 464, 466 (1948) (“The Constitution does not require legislatures to reflect sociological insight, or shifting social standards, any more than it requires them to keep abreast of the latest scientific standards.”).

	
5. See Hoyt v. Florida, 368 U. S. 57 (1961).

	
6. Hoyt v. Florida, 368 U.S., 61–62.

	
7. As the Justice explained in our conversation, the two considered attending business school, but Harvard’s Business School did not decide to admit women until 1962.

	
8. Justice Ginsburg entered Harvard Law School in 1956, just six years after the school began to admit women students. The lives of Justice Ginsburg’s female classmates at Harvard are detailed in Dahlia Lithwick and Molly Olmstead, “The Class of RBG,” Slate, July 21, 2020, https://slate.com/news-and-politics/2020/07/the-women-of-harvard-law-rbg-1959.html. Justice Ginsburg’s memories of her female classmates are captured in Dahlia Lithwick, “It’s Amazing to Me How Distinctly I Remember Each of These Women,” Slate, July 21, 2020, https://slate.com/news-and-politics/2020/07/ruth-bader-ginsburg-interview-transcript.html.

	
9. As Justice Ginsburg’s remarks that follow highlight, Herma Hill Kay’s final project was a book chronicling the stories of the first fourteen women law professors in the United States. See Herma Hill Kay, Paving the Way: The First American Women Law Professors, Patricia A. Cain, ed. (forthcoming, University of California Press).

	
10. For more details on how the book came together and its reception, see Herma Hill Kay, “Claiming a Space in the Law School Curriculum: A Casebook on Sex-Based Discrimination,” Columbia Journal of Gender and the Law 25 (2013): 54. See also Kenneth M. Davidson, Ruth Bader Ginsburg, and Herma Hill Kay, Cases and Materials on Sex-Based Discrimination (West Publishing Co., 1974).

	
11. Moritz v. Commissioner of Internal Revenue, 469 F.2d 466 (C.A.10 1972), cert. denied, 412 U. S. 906 (1973).

	
12. The ten cases were Reed v. Reed, 404 U. S. 71 (1971) (won); Struck v. Secretary of Defense, cert. granted, 409 U. S. 947, judgment vacated, 409 U. S. 1071 (1972) (moot); Frontiero v. Richardson, 411 U. S. 677 (1973) (won); Kahn v. Shevin, 416 U. S. 351 (1974) (loss); Edwards v. Healy, vacated for determination of mootness, 421 U. S. 772 (1975) (vacated as likely moot but consolidated in the Supreme Court and argued in tandem with Taylor v. Louisiana, 419 U. S. 522 (1975), a win); Weinberger v. Wiesenfeld, 420 U. S. 636 (1975) (won); Turner v. Department of Employment Security, 423 U. S. 44 (1975) (per curiam) (vacated and remanded on winning terms); Califano v. Goldfarb, 430 U. S. 199 (1977) (won); Vorchheimer v. School District of Philadelphia, 532 F.2d 880 (C.A.3 1975), affirmed by an equally divided Court, 430 U. S. 703 (1977) (upholding the lower court’s decision as a result of a tie vote, a loss); Duren v. Missouri, 439 U. S. 357 (1979) (won). Justice Ginsburg presented argument in Frontiero v. Richardson, Kahn v. Shevin, Weinberger v. Wiesenfeld, Edwards v. Healy, Califano v. Goldfarb, and Duren v. Missouri.

	
13. Brief for Amicus Curiae American Civil Liberties Union in Frontiero v. Richardson, 411 U. S. 677 (1973), No. 71-1694, 6.

	
14. See Reed v. Reed, 404 U. S. 71 (1971).

	
15. See Struck v. Secretary of Defense, cert. granted, 409 U. S. 947, judgment vacated, 409 U. S. 1071 (1972). After the Supreme Court granted certiorari to review Struck, the Air Force changed its rule.

	
16. See Frontiero v. Richardson, 411 U. S. 677 (1973).

	
17. See Healy v. Edwards, 363 F. Supp. 1110 (E.D. La. 1973), vacated for determination of mootness, 421 U. S. 772 (1975), and consolidated in the Supreme Court and argued in tandem with Taylor v. Louisiana, 419 U. S. 522 (1975); see also Duren v. Missouri, 439 U. S. 357 (1979).

	
18. See Weinberger v. Wiesenfeld, 420 U. S. 636 (1975).

	
19. See Turner v. Department of Employment Security, 423 U. S. 44 (1975) (per curiam).

	
20. See Califano v. Goldfarb, 430 U. S. 199 (1977).

	
21. See Owens v. Brown, 455 F. Supp. 291 (D.D.C. 1978).

	
22. Justice Ginsburg’s testimony is recorded in S. HRG. 103-482, Hearings Before the Committee on the Judiciary of the United States Senate, 103rd Cong., 1st Sess., The Nomination of Ruth Bader Ginsburg, to be Associate Justice of the Supreme Court of the United States, July 20-23, 1993 (U. S. Government Printing Office, 1994), 46. Her testimony is also reprinted in Ruth Bader Ginsburg, with Mary Hartnett and Wendy W. Williams, My Own Words (Simon and Schuster, 2016), 181, as is her Rose Garden acceptance speech (see Ginsburg, My Own Words, 174).

	
23. United States v. Virginia, 518 U. S. 515, 550 (1996).

	
24. Shelby County v. Holder, 570 U. S. 529 (2013).

	
25. Shelby County, 570 U. S. at 590 (Ginsburg, J., dissenting).

	
26. Ledbetter v. Goodyear Tire & Rubber Co., 550 U. S. 618 (2007).

	
27. Ledbetter, 550 U. S. at 661 (Ginsburg, J., dissenting).

	
28. Lilly Ledbetter Fair Pay Act of 2009, codified at 42 U. S.C. § 2000e–5(e)(3)(A).

	
29. Burwell v. Hobby Lobby Stores, Inc., 573 U. S. 682 (2014).

	
30. Hobby Lobby, 573 U. S. at 741 (Ginsburg, J., dissenting) (quoting Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 856 (1992) (internal quotation marks omitted)).

	
31. United States v. Virginia, 518 U. S. 515, 557 (1996).

	
32. Grutter v. Bollinger, 539 U. S. 306, 344, 345 (2003) (Ginsburg, J., concurring).

	
33. Tennessee v. Lane, 541 U. S. 509, 535, 536 (2004) (Ginsburg, J., concurring); see also Olmstead v. L.C., 527 U. S. 581, 587 (1999) (writing for the Court, holding that the Americans with Disabilities Act “may require placement of persons with mental disabilities in community settings rather than in institutions”).

	
34. See Oral Argument Transcript, United States v. Windsor, No. 12-307, 570 U. S. 744 (2013) (argued Mar. 27, 2013).

	
35. Obergefell v. Hodges, 576 U. S. 644 (2015). Justice Kennedy wrote the majority opinion in Obergefell.

	
36. See, e.g., Lamps Plus, Inc. v. Varela, 139 S.Ct. 1407, 1420 (2019) (Ginsburg, J., dissenting) (disagreeing with the majority’s holding precluding class arbitration and forcing wronged employees and consumers to pursue arbitration individually rather than permitting them to band together); J. McIntyre Machinery, Ltd. v. Nicastro, 564 U. S. 873, 893 (2011) (Ginsburg, J., dissenting) (criticizing the majority for denying an injured employee the ability to sue in his home state the manufacturer of a product that caused his injury when the injury took place in that state); Wal-Mart Stores, Inc. v. Dukes, 564 U. S. 338, 367, 373 n.6 (2011) (Ginsburg, J., concurring in part and dissenting in part) (faulting colleagues for making it harder for Title VII employees to join together to bring class actions and overlooking “how subjective decision making can be a vehicle for discrimination”).

	
37. See, e.g., Sessions v. Morales-Santana, 137 S.Ct. 1678 (2017) (writing for the Court and declaring a statute unconstitutional that provided for different residency requirements for United States citizen-fathers versus citizen-mothers to transmit citizenship to their children); Safford Unified School District # 1 v. Redding, 557 U. S. 364, 381 (2009) (Ginsburg, J., concurring in part and dissenting in part) (disagreeing with the Court’s holding that school officials enjoyed immunity from suit for violating a thirteen-year-old girl’s Fourth Amendment rights when they subjected her to a strip search); Gonzales v. Carhart, 550 U. S. 124, 169, 183 (2007) (Ginsburg, J., dissenting) (criticizing the all-male Court majority for disregarding medical testimony in upholding a ban on a particular abortion procedure along with its untested assertion that “[w]omen who have abortions come to regret their choices”).

	
38. Little Sisters of the Poor Saints Peter and Paul Home v. Pennsylvania, 140 S.Ct. 2367, 2400, 2400 (2020) (Ginsburg, J., dissenting). Afterword: This dissent marked Justice Ginsburg’s final opinion before her death.

	
39. Citizens United v. Federal Election Commission, 558 U. S. 310 (2010).

	
40. Justice Ginsburg once said: “If there was one decision I would overrule, it would be Citizens United.” Jeffrey Rosen, Conversations with RBG: Ruth Bader Ginsburg on Life, Love, Liberty, and Law (Henry Holt, 2019), 154.

	
41. United States v. Virginia, 518 U. S. 515, 531 (1996) (quoting Mississippi University for Women v. Hogan, 458 U. S. 718, 724 (1982)) (internal quotation marks omitted).

	
42. Justice Ginsburg previously published these bench statements in Ginsburg, My Own Words, 150, 287, 292, 307.

	
43. The entirety of the Preamble to the U. S. Constitution reads:
We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.



	
44. Chef Supreme: Martin Ginsburg—Created by the Justices’ Spouses In Memoriam (Supreme Court Historical Society, 2011).
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