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I like a little rebellion now and then.

It is like a storm in the Atmosphere.

—letter from Thomas Jefferson to Abigail Adams, February 22, 1787








Introduction

We are living in an age of rage. It permeates every aspect of our society and politics. Rage is liberating, even addictive. It allows us to say and do things that we would ordinarily avoid, even denounce in others. Rage is often found at the furthest extreme of reason. For those who agree with the underlying message, it is righteous and passionate. For those who disagree, it is dangerous and destabilizing. It is a moment captured in Shakespeare’s The Tempest when Miranda pleads with her father Prospero to explain a storm that he has literally conjured up at sea to the danger of a floundering ship. She prays for her father to explain his reason “for raising this sea-storm.” To her, it is violent and malicious. Yet Prospero insists that his rage had a purpose and “the hour’s now come” so that his daughter would open “thine ear. Obey, and be attentive.” The inexplicable rage had a design, as it often does, to get others to focus, to listen. Thomas Jefferson made essentially the same point when, after counseling mercy in the wake of the Shays’ Rebellion, he explained that such riots, even rebellion, can have a positive, dialogic purpose. He would tell James Madison the same thing, that “a little rebellion now and then is a good thing.” Jefferson wanted the “rebels” pardoned not because he agreed with them but because “the spirit of resistance to government is so valuable on certain occasions, that I wish it to be always kept alive. It will often be exercised when wrong, but better so than not to be exercised at all.”

In any given age, it is often difficult to see beyond the “sea storm” itself. For many, rage rhetoric is low-value speech with high costs for society. The resulting line drawing has occurred for centuries without rendering a clear distinction of what is rage and what is rebellion. Indeed, this is a question that continues to occupy courts and commentators as political violence increases in the United States. Courts are once again facing claims of sedition by the government and new efforts to criminalize speech. Rage rhetoric is the ultimate stress test for a system premised on free speech. It is a test that we have often failed as the rage of dissidents has produced rageful responses from the government. It is state rage. This history is often dismissed as legal period pieces, unfortunate excesses of the government during times of war or great disorder. Alternatively, the abuses are personified as the acts of evil men. In this way, Jefferson could denounce the administration of John Adams and the Federalists as “the reign of the witches.” He would counsel a friend “[a] little patience, and we shall see the reign of witches pass over, their spells dissolve, and the people, recovering their true sight, restore their government to its true principles.” Yet it didn’t pass. It came back. Over and over again. It came back under Jefferson himself. The problem was never the witches but our own underlying faith—or lack of it.

In looking at our history of speech suppression, prior authors often focus on the historic periods or personalities. This can be a type of rationalization that ignores a common conceptual denominator in how free speech is defined. These periods of crisis are the catalysts but not the cause of that failure. The cause lies more deeply in the foundation for free speech in the United States. All three branches have abandoned protections for minority viewpoints due to a lack of a coherent and consistent theory of free speech. In fact, after rejecting the criminalization of speech in England, the new Republic would quickly reestablish prosecutions for seditious and dissenting speech under the same rationales. More recently, an anti–free speech movement has rejected greater protections as part of regressive “rights talk” or autonomy-based theories. As we witness the revival of American sedition, we need to ask why our body politic continues to be a carrier of this virus, a virus that returns with terrible consequences whenever our political temperature rises. It is a malarial condition that manifests in feverish times and takes hold of all three branches of government, inviting the same rationalizations for censorship and criminalization.

This legal relativism continues to undermine not simply free speech but many of our underlying institutions. While rage and reason may share the same spectrum of thought, rage often leaves only a residue of reason as people strike out at the manifestations of perceived social or political injustice. It is a recurring pattern that stretches back to the colonial times. We are living through another period of such public distemper where our most cherished institutions and rights are being questioned by both the left and the right. The attack on the Capitol on January 6, 2021, was the violent act of people who had lost faith in our institutions and, in its absence, filled that empty space with unrequited rage. Conversely, on the left, even legal academics have joined the call for radical change and portrayed the Constitution as the cause for injustice and inequity. In a 2022 New York Times essay, Harvard law professor Ryan D. Doerfler and Yale law professor Samuel Moyn called for the country to “reclaim America from Constitutionalism.” The Nation’s justice correspondent, Elie Mystal, has called the Constitution “trash” and argued that we should just dump it. They are all voices of doubt in our system and ourselves. The most menacing object of this rage is directed at the one right Justice Louis Brandeis called “indispensable” for the maintenance of all other rights: free speech.

Brandeis was one of the nation’s great civil libertarians, one of the “great dissenters” who saw a legal horizon that escaped most of his contemporaries. That horizonal view included core individual rights that define us as a people. The dissents of Brandeis and Oliver Wendell Holmes would become majority views on the Court. Yet even these icons of civil liberties would embrace repressive opinions that denied free speech to political dissidents. The reason for this contradiction brings us back to Brandeis’s reference. Most people would agree that free speech is the indispensable right. In 2023, the Supreme Court again emphasized the indispensability of this right to our constitutional system. The question is why it is indispensable. The answer to that question has made a profound difference in the protection or prosecution of speech. One can view water as indispensable for putting out fires, but that is different from viewing water as an essential element for life. Similarly, free speech can be viewed as indispensable to democracy, protected for its ability to foster the forming and advocacy of political positions. Yet that indispensability is cabined as a function of political expression. As such, it can be dispensable in other areas or when the speech is deemed of lesser value. Alternatively, as argued in this book, it can be indispensable because it is an essential part of being human, a natural right. Whether based on a religious view of a divine gift or a secular view of inherent human qualities, this broader view treats speech as indispensable as the manifestation of a creative and expressive impulse regardless of the subject matter. Neither view treats free speech as an absolute. However, the latter view based on individual autonomy allows fewer “trade-offs” through balancing and harm-based tests.

The indispensable reference itself comes from a case that captures the rivaling views of free speech as well as divergent intellectual strains in American society in the early twentieth century. Brandeis’s concurring opinion in Whitney v. California concerned a suffragist and political activist named Charlotte Anita Whitney. She was a member of a wealthy and distinguished family from San Francisco that included Cyrus W. Field, the magnate who founded the Atlantic Telegraph Company. Her family claimed five ancestors that crossed the Atlantic on the Mayflower. One ancestor served as a colonial governor of Massachusetts and others were officers in the Continental Army during the American Revolution. Whitney would often spend summers with her uncle, Justice Stephen Johnson Field, who was put on the Supreme Court by Abraham Lincoln and would prove to be one of the longest-serving justices in history. Notably, he was considered something of a judicial activist who believed in natural rights as a foundation for constitutional law. Whitney would prove an activist of a different kind.

Whitney was exceptionally bright and intellectually curious as a child. Raised in fine private schools, her father, a lawyer, decided that she should go back east for a proper education. In 1885, he sent her to Wellesley College in Massachusetts. When it was founded only fifteen years earlier, Henry Durant had selected the motto “Incipit vita nova,” or “The new life begins.” It was a fitting motto for the young girl from the West who arrived by carriage at the small college. The college would prove transformative for Whitney, who would be exposed to an array of studies, including political and moral philosophies. She also was taught by a female faculty dominated by social reform advocates. After graduating in 1889, Whitney and other alumna were invited to go for a short visit at the Settlement House at 95 Rivington Street in New York. It was more of a field trip than social work for the affluent young ladies. While scheduled for just a week, Whitney would stay for six months. She wrote how she was shocked as much by the “indifference of the well to do” as she was the crushing poverty that she encountered at the settlement. She later recalled how she saw for the first time “the vicious cycle they were drawn into—the circle made up of poverty, ignorance, sickness, and vice.” Upon her graduation, she became part of a new generation of educated women who would matriculate from all-women schools, from Wellesley to Vassar to Bryn Mawr. It was an awakening for Whitney, who returned to California on a mission.
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Attractive and reserved, Whitney was expected to get married and start a family. She showed little such interest and wrote, “I made an attempt to have the same pleasures and pastimes as the young people around me, but I was always more or less conscious of a feeling of boredom, coupled with a dread of being thought different.” Instead, she began to frequent meetings of socialists seeking radical change in society. She had become disenchanted with settlement work addressing only the surface needs of the poor and oppressed. As historian Lisa Rubens observed, Whitney “became convinced that it was better to prevent rather than ameliorate poverty.” She joined the Socialist Party just before World War I and, a few years later, helped found the Communist Labor Party. (She would later run for state treasurer and even the United States Senate as a communist.) Due to her organizational and oratorial skills, she is credited with being a major leader in making California the sixth state to give women the vote in 1911. For many suffragists, the socialist and communist parties represented the most committed organizations to their cause of equality. Likewise, as the late University of Washington communications professor Haig Bosmajian observed, there was no difference in how they were viewed “between suffragists, pro-Germans, and Socialists, between Bolsheviks and anarchists and Wobblies.” Whitney was blacklisted by The Woman Patriot editor Margaret C. Robinson and, along with figures like Jane Addams, similarly denounced by the Massachusetts Public Interests League as a radical. Also on the blacklist was Susan Brandeis, a recent law graduate of the University of Chicago and daughter of Justice Louis Brandeis.

George Bernard Shaw once said “a reasonable man adjusts himself to the world. An unreasonable man expects the world to adjust itself to him. Therefore, all progress is made by unreasonable people.” Like many of the free speech figures discussed in this book, Anita Whitney was that brilliantly unreasonable person. Even when she was a child, a friend (and fellow Communist) said Whitney “was a challenge, a puzzle, even I wonder what made her tick.” What made Whitney tick was clearly social justice, but also a deep-seated faith in free speech. Like many radicals in that period, Whitney was wrong for all the right reasons. She saw desperate poverty and wanted to end it. As she explained, her exposure to the settlements gave her a lifelong purpose and “at last… something vital [had] to be done and I wanted to have a part in it… I wanted to help change it.”

Whitney believed that there was an inalienable right to free speech that belonged to all citizens: “A real American cannot be blamed for demanding freedom of opinion and freedom of speech. It’s in the blood.” On November 29, 1919, Whitney prepared to give a speech at the Oakland Center of the California Civic League. The police originally canceled the speech because she was declared a woman of “known political tendencies.” A compromise was reached that would allow her to speak, but only if she consented to having an American flag on the stage—and a police officer. As she walked onstage with the officer looming near her (and other officers in the crowd), Whitney had to know that she was about to give the government what it was waiting for. This woman from a refined and established family from the founding of the country was about to officially become an enemy of the state. She spoke on the “Negro Problem” and denounced the lynching occurring around the country. She declared, “It is not alone for the Negro man and woman.” She insisted that “for the fair name of America that this terrible blot on our national escutcheon be wiped away. Not our country right or wrong, but our country, may she be right, because we, her children will it so.” She was promptly arrested under the criminal syndicalism law, which made it a crime to support “any doctrine or precept advocating, teaching, or aiding and abetting the commission of crime, sabotage or unlawful acts of force and violence or unlawful methods of terrorism as a means of accomplishing a change or control, or effecting any political change.” The Whitney charge was a true Rube Goldberg creation. Whitney was accused of responsibility for violent rhetoric of the Industrial Workers of the World because the Communist Labor Party supported the IWW and Whitney supported the Communist Labor Party.

Authorities used Whitney’s work to establish the local Communist Party as the basis for the charge. The media joined in the call for Whitney’s conviction. The Sacramento Bee declared, “Charlotte Anita Whitney, a woman of education and with all the advantages possessed of wealth and with the opportunity of doing great good to her fellow creatures has prostituted her talents for years to the service of the lawless and disorderly.” The attacks were a mix of sexism and sensationalism. The Bee insisted that “the urge of these wealthy, well read, but really ill-educated women is the urge of idle restlessness, the crave for adventure, the lust for power—even if it be the leadership of the lawless in the assault upon the citadels of civilization.” The trial was a farce. A reporter who served as a witness later admitted that he was ordered by the police to falsely claim that a red flag was draped over the American flag on the stage. The trial occurred in the midst of the raging influenza epidemic. Not only would the epidemic kill one of the jurors (requiring an alternate to be sworn in), but also Whitney’s own counsel, Thomas H. O’Connor, fell ill with the flu on the second day of the trial. By the third day, O’Connor could not function and died a week later. Even with this enormous disruption to the defense, Judge James G. Quinn refused to allow continuances and pushed ahead. What remained of the defense team would call only Whitney as a witness. The jury deliberated six hours and found Whitney guilty on the first count of assembling an organization formed for the purpose of advocating criminal syndicalism. It deadlocked on the remaining four counts. Quinn handed down a sentence of one to fourteen years and sent Whitney to prison. In roughly a dozen years, Whitney had gone from admission to Wellesley College to a sentence to San Quentin prison. Her lawyer, John Francis Neylan, said later that, after the decision, was the only time that Whitney ever broke down, sobbing in his office and saying “she couldn’t take the strain any longer.” However, she refused to ask for a pardon when others were incarcerated. Indeed, she asked, “How can I be pardoned when I’ve done nothing wrong?”

Whitney was allowed to remain free during years of appeal. Her case eventually made it to the Supreme Court but was summarily dismissed due to a technicality. The appeal was refiled and heard by the Court only to be unanimously upheld. (Whitney later would be given an unconditional pardon by California governor C. C. Young and would run for various offices.) The case would become famous for its concurrence by Justice Brandeis, who articulated the basis for the “clear and present danger” standard. The decision included a roaring defense of free speech but still upheld the conviction for a woman who was engaging in pure political advocacy. This contradiction is often overlooked in recounting the passionate defense of free speech that emerged from the opinion. Brandeis’s supporters have long insisted that the vote to uphold the conviction was due to the fact that the free speech claim was not properly raised and preserved in the case, a view that others have questioned.

Louis Brandeis had much in common with Whitney. Both saw great injustice in the world and worked as activists to address it. Brandeis was born to a Jewish family that lived in Louisville, Kentucky. The Brandeis family were abolitionists before the Civil War and moved to Indiana. Brandeis attended Harvard Law School, ultimately graduating as the school’s valedictorian with the highest average in the history of the school. In 1890, with his partner and former classmate Samuel D. Warren, Brandeis wrote one of the most important law review articles in the history in the Harvard Law Review, titled “The Right to Privacy.” It single-handedly articulated a new area of constitutional and torts protection.
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In 1910, when Whitney was losing faith in social work and becoming a socialist activist, Brandeis was railing against monopolies in Boston, famously declaring that “we must make our choice. We may have democracy, or we may have wealth concentrated in the hands of a few, but we can’t have both.” Where Whitney became a political activist for equality and justice, Brandeis became known as “the People’s lawyer” for his legal crusades. As Whitney was fighting to establish economic and political equality for women, Brandeis was in court fighting for better workplace conditions, including one of the most important Supreme Court victories to improve conditions and working hours for women. When he was later nominated by Woodrow Wilson to the Supreme Court, critics labeled him a radical much like Whitney, and his confirmation was so controversial that it dragged on for four months. It was the first public confirmation hearing held with witnesses. Part of the controversy stemmed from Brandeis’s progressive work as a lawyer, but there were also anti-Semitic attacks leveled against the brilliant lawyer. Even on the Court, Brandeis faced virulent prejudice and sought change in society. In fact, Brandeis would go on to serve with one of the most virulent anti-Semites in the history of the Court: Justice James McReynolds. McReynolds was a poisonous, hateful man who even Chief Justice William Taft described as a “continual grouch” and “selfish to the last degree… fuller of prejudice than any man I have ever known… one who delights in making others uncomfortable.” While also appointed by President Wilson, McReynolds refused to go to Brandeis’s swearing in and reportedly refused to speak to him directly for years. He would leave the room when Brandeis spoke and later refused to sign the customary retirement letter for Brandeis. When another brilliant Jewish jurist was nominated for the Court, Benjamin Cardozo, McReynolds wrote President Herbert Hoover (with Justices Pierce Butler and Willis Van Devanter) opposing the appointment of Cardozo so not to “afflict the Court with another Jew.” It did not work and, when Cardozo was nominated, McReynolds said, “Huh, it seems that the only way you can get on the Supreme Court these days is to be either the son of a criminal or a Jew, or both.” Thus, even on the Court, Brandeis defied blind intolerance and prejudice.

There was, however, a difference. Where Whitney became more convinced that the system was fundamentally flawed and incapable of reform without radical political action, Brandeis remained firmly embedded within that system and optimistic that it could achieve social justice. Like Whitney, everything in Brandeis’s life seemed to draw him to one particular moment when, on October 6, 1925, Chief Justice Taft called the case of Whitney v. California before the Court for oral argument. The radical blacklisted feminist would come before the radical shunned jurist in a battle for the right of free speech in America. The result was historic, as Brandeis saw the opportunity for sharing that horizonal view of what constitutional law should be in a nation committed to individual rights. He wrote:


Those who won our independence believed that the final end of the state was to make men free to develop their faculties; and that in its government the deliberative forces should prevail over the arbitrary. They valued liberty both as an end and as a means. They believed liberty to be the secret of happiness and courage to be the secret of liberty. They believed that freedom to think as you will and to speak as you think are means indispensable to the discovery and spread of political truth; that without free speech and assembly discussion would be futile; that with them, discussion affords ordinarily adequate protection against the dissemination of noxious doctrine; that the greatest menace to freedom is an inert people; that public discussion is a political duty; and that this should be a fundamental principle of the American government.… They knew that order cannot be secured merely through fear of punishment for its infraction; that it is hazardous to discourage thought, hope and imagination; that fear breeds repression; that repression breeds hate; that hate menaces stable government; that the path of safety lies in the opportunity to discuss freely supposed grievances and proposed remedies; and that the fitting remedy for evil counsels is good ones. Believing in the power of reason as applied through public discussion, they eschewed silence coerced by law—the argument of force in its worst form. Recognizing the occasional tyrannies of governing majorities, they amended the Constitution so that free speech and assembly should be guaranteed.



The statement is as inspiring on the underlying right as it is incongruous with the result in the case in upholding the conviction. It also highlights the subtle tension among those who support the right for free speech but differ on what makes it “indispensable.” While Brandeis emphasizes the need to show that speech is likely to cause immediate harm or lawlessness, he still found room to uphold the conviction in this repressive case.

Brandeis states that free speech is both the end and the means, which would seem to affirm that free speech itself is the purpose of the Constitution. However, the rest of the discussion suggests a narrower (and likely more intended) meaning. Brandeis rattles off the classic “functionalist” purpose of free speech to enable citizens to seek change and perfect the democratic system as a whole. Free speech is “indispensable to the discovery and spread of political truth” and “to discuss grievances and proposed remedies.” There is no question that he is correct. Free speech does all that and more in protecting other rights and other citizens in our system. However, the focus on that democratic function lends itself to balancing tests based on the value of given speech within that functionalist construct. As discussed below, both Brandeis and Holmes show how even great civil libertarians could accept draconian measures against free speech under this functionalist rationale. If free speech is protected to fulfill the goals of democratic governance, some speech can be barred as inimical to that function. As will be discussed, the British believed that criticizing leaders and judges undermined the system. Thus, in a particularly twisted functionalist rationalization, the British would protect the free speech of members of Parliament while criminalizing criticism of those officials as necessary for good government.

The alternative view is to focus on the indispensability of free speech to individuals as a natural right or a right based on a broader view of individual liberty or autonomy. Often seen as a basis for free speech for centuries, this autonomous view was largely abandoned in the United States in early free speech cases. Yet it offers a clarity that is missing in creating building blocks of past functionalist approaches and also admittedly allows for a broader range of speech that many today find intolerable. Instead, these trade-offs are now used to rationalize censorship and speech codes.

The Court has repeatedly dismissed the notion that “low value” speech is protected in the same degree of political speech or, in some cases, at all. In the case of Chaplinsky v. New Hampshire in 1941, the Court upheld conviction of a protester who verbally abused an arresting officer. The Court expanded on the notion of “fighting words” as an unprotected category—a variation on “bad tendency” or rage rhetoric rationales:


[Exceptions to the protections of the First Amendment] include the lewd and obscene, the profane, the libelous, and the insulting or “fighting” words—those which, by their very utterance, inflict injury or tend to incite an immediate breach of the peace. It has been well observed that such utterances are not an essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.



Chaplinsky and the fighting words doctrine rested on the same functionalist rationales that some speech is just not valuable in the “exposition of ideas.” Any autonomous right to speak was dismissed and the arrest was justified in the trade-off against generalized claims of “order and morality.”

Roughly fifty years ago, the Supreme Court in Brandenburg v. Ohio sought to limit the criminalization of speech. Yet legislative and litigation efforts continue to push for the criminalization of violent speech. It is a familiar cycling pattern for the free speech community. These fights emerge on the far extremes of our society, where free speech often garners the least popular support. Whether it is Antifa on the left or the Proud Boys on the right, rage rhetoric drives renewed calls for censorship or criminalization. Anti–free speech advocates know hateful or violent speech is hard to defend, but its defense is essential for reasons entirely removed from its content. “Rage rhetoric” is often the manifestation of deep and bitter divisions within our society; social, political, and religious grievances boiling just under the surface of our political discourse. Moving beyond speech used to plan or commit specific crimes, the government has long targeted a wide array of speech as rage rhetoric that can ignite others to actions. It is speech that would be stripped of protections by the Supreme Court as presenting a “bad tendency” for public discord.

As will be shown below, these cases demonstrate how the status of extremist speech has bedeviled leading legal figures for centuries. The temptation to silence rage rhetoric has proven irresistible even for intellectual icons like Justice Oliver Wendell Holmes. The result was transparent rationales for curtailing speech, including the Holmesian mantra of “shouting fire in a crowded theater.” With every period of unrest, the same rationales reappear to prevent “bad tendency” speech from inciting others. Yet the choice is not between sedition and stampedes. It is the rationalization found in “bad tendency” cases that has proven the most dangerous tendency in our history. It is the tendency to treat speech as either inherently harmful under sedition laws or inherently worthless under modern doctrines like the “integral speech exception.”

In “The Tempest” arising in periods of political discord, rage rhetoric is the very crest of the sea storm; speech that is intended to shock or to motivate others. “Burn, baby, burn!” was used in the sixties as much as an exhortation for radical change as it was for actual arson. It became a common cry for challenging the establishment from politics to the arts. Protesters often demand a reckoning as a prelude to reform. That does not excuse reckless rhetoric that can incite others. However, violent language is often used to capture a sense of urgency or injury. That was evident on January 6, 2021, when former president Donald Trump’s counsel Rudy Giuliani warned the crowd that “If we’re wrong, we will be made fools of. But if we’re right, a lot of them will go to jail. So, let’s have trial by combat.” Likewise, Democrats have engaged in similarly reckless language in highly volatile situations. In Minneapolis, riots were unfolding when Representative Maxine Waters (D-Calif.) called on supporters to “get confrontational” if a police officer was not convicted. As death threats mounted against justices in 2020, Senate Majority Leader Chuck Schumer (D-N.Y.) went to the steps of the Supreme Court to declare, “I want to tell you, Gorsuch, I want to tell you, Kavanaugh, you have released the whirlwind and you will pay the price! You won’t know what hit you if you go forward with these awful decisions.” It was all thrilling to supporters who vented what they saw as righteous rage. Some even mimicked violence against those with opposing views. Representative Paul Gosar (R-Ariz.) edited an animated video that portrayed him killing Representative Alexandria Ocasio-Cortez (D-N.Y.), while Trump edited a video showing him assaulting a CNN figure. One cannot discount the impact of these calls or images on those inclined to take violent or criminal actions. Moreover, rage can be addictive. It gives people a license to speak and act with a certain abandon. To protect rage rhetoric is not to condone it. It is to shift the focus on conduct rather than speech.

Rage is a form of speech and, like all expression, it is a matter of both interpretation and perspective. Even the word itself can mean vastly different things from “violent and uncontrollable anger” to mere “intense feelings” or passion. In some circumstances, rage can be considered rational or commendable in the face of extreme conditions or provocation. It can even be celebrated in student protesters at Kent State in 1970 or the gay community at the Stonewall Inn in 1969. The extreme rhetoric used at these moments can reflect a rejection of the status quo or power structures. We “rage against the machine” in music or “rage against racism” in protests. It is the moment captured by the words of Dylan Thomas when he warned us that we must “not go gentle into that good night.… Rage, rage against the dying of the light.” While Thomas was speaking of the defiance of old age, rage often is the response to what is viewed as inevitable or inequitable in society. The call for extreme change is often matched with extremist speech. That is precisely what rage offers, a license and clarity for many. It is that release that is the reason, to paraphrase Virgil, that “rage supplies [us] with weapons.”

Rage captures a crisis of faith within a system. It signals a fundamental break with not only the status quo but also conventional discourse. It can also have a positive element for a society when it remains speech rather than violence. While rage rhetoric is not inherently dialogic, it has a benefit in venting intense and previously unreleased pressures in a society: “people obtain psychological release through the simple process of recounting their grievances.… Letting off steam may make it easier to talk rationally later.” Sigmund Freud viewed the expression of anger and rage as healthy due to its ability to bring a level of catharsis. Freud believed that repressing such emotions could cause greater and more lasting damage. He viewed rage as residing “on the frontier between the mental and the somatic,” or the border between the psychological and the physiological. It has long been a manifestation of political or social pressures that are not being addressed through the political system.

We have a right to rage. It is rageful acts, not speech alone, that the state can punish. Rage rhetoric often captures parts of our society that are isolated or underrepresented in the political system. It is unrestrained and unyielding. While it is often treated as “low value” and inherently threatening to society, it can also be the expression of the most alienated within a society. It is often seditious in the sense of “intending to persuade other people to oppose their government.” However, in a democratic society, we have the right to fundamentally change our government and its policies. While most citizens may reject the extreme demands of rage politics, many citizens may view the rage as justified in seeking change. Indeed, yesterday’s radicals often find themselves today’s establishment figures. Those from Bernie Sanders to Al Sharpton have become mainstream political figures after years of radical political action.

Rage rhetoric has long been the stress test for free speech in society—a test that every nation has failed throughout history. The United States established an unprecedented protection when it barred any abridgment of the freedom of speech. Yet soon after that historic standard was ratified, the courts adopted an abridged interpretation of free speech that allowed seditious libel and the criminalization of bad-tendency speech. This may be due to the same perspective of a beneficent government reflected in English writings, including those of John Stuart Mill. The colonies had been allowed a fair degree of free speech despite the discretionary authority of the Crown. Whatever the intent of the Framers, there is no debate that the criminalization of speech found fertile ground for its application in the new Republic.

Functionalist rationales have long dominated Europe. In countries like Great Britain, there was a highly limited view of free speech and free press at the time of the Revolution. Speech protections were justified narrowly, including the protections of Parliamentarians to be able to speak freely to pursue the public interest. This same rationale would later extend to other citizens who were viewed as using free speech to advance democratic values and participatory government. It resulted in free speech remaining tethered to democratic rationales by a rope that could be longer or shorter in a given country or circumstance. It was a matter of context and conflicting interests. As new avenues for speech developed, from the printing press to the internet, countervailing interests grew for limits due to the enhanced harms from speech, from mass dissent to mass disinformation. In the absence of a deeper foundation for free speech, these trade-offs have worked inexorably against free speech. In the last few decades, this erosion has accelerated as the West has embraced new rationales for limiting the harm of speech to protect against malinformation, misinformation, and disinformation. While the lexicon is new, the purpose remains the same: to control speech in the interests of social order. Whether it is dangerous, destabilizing, or divisive, the benefit of the speech is considered minimal when balanced against the cost.

In any age of rage, free speech is the first victim. What few today want to admit is that they like it. They like the freedom that it affords, the ability to hate and harass without a sense of responsibility. It is evident all around us as people engage in language and conduct that they repudiate in others. We have become a nation of rage addicts; flailing against anyone or anything that stands in opposition to our own truths. Like all addictions, there is not only a dependency on rage but an intolerance for opposing views. The difference between rage and reason is often one’s own views. If one agrees with underlying grievance, rage is viewed as passion or justified fury at injustice. If one disagrees with those views, it takes on a more threatening and unhinged quality. We seem to spend much of our time today raging at each other. Despite the amplification of views on both sides, there is also an increasing intolerance for opposing views. Those views are treated as simply harmful and offensive—and, therefore, intolerable. Indeed, to voice free speech principles in a time of rage is to invite the rage of the mob.

As will be shown below, our Constitution was written not only for times like these, but in a time like this. Yet there are few historical periods that match the current level of violent and hateful speech from both the left and the right. With the violent protests in various cities and the January 6th riot in Congress, citizens have turned on each other and increasingly oppose the right of others to be heard. Groups like Antifa were founded as anti–free speech movements and have grown across the country. From college campuses to the pages of the New York Times, the voices of intolerance are now amplified against free speech. Writers call for censorship. Academics call for compelled speech. It is a sign of citizens becoming untethered from the values that have defined them and their professions; it is a crisis of faith that reaches every corner of our society. Roughly seventy years ago, Justice William O. Douglas accepted a prestigious award with a speech titled “The One Un-American Act,” about the greatest threat to a free nation. He warned that the restriction of free speech “is the most dangerous of all subversions. It is the one un-American act that could most easily defeat us.” Many of these officials, journalists, and academics today would be mortified to be associated with “censorship” or an anti–free speech movement. Yet, the use of euphemisms like “disinformation” or “content moderation” does not change the fact that they are part of a comprehensive effort to control and, in some cases, punish the exercise of free expression.

Our history shows that anti–free speech impulses rest in the body politic like a dormant virus. They spring forward in times of perils or unrest like a fever. This book explores this right and this history in four parts. First, it explores the basis for free speech and how it has been addressed by societies ranging from the ancient Greeks to the British Empire to a newly created American Republic. The United States was premised on a clear break from its English antecedent. The First Amendment was the single greatest constitutional commitment to the right of free expression in history. Second, the book looks at how quickly this clarity was lost in the new Republic. Starting with John Adams, revolutionaries quickly adopted many of the same abusive measures of the British in crushing dissenting views as harmful or leading to “bad tendencies.” Despite our checkered history on free speech, this country remains the greatest protector of free speech in the world. That status is due not to our leaders but to defiant figures insisting that they had a right to free expression as a right shared by all human beings. Third, the book looks at the adoption of Blackstonian rationales by the Supreme Court as embodied by the disastrous line by Oliver Wendell Holmes about shouting fire in a theater. The line is associated with Schenck v. United States, where Holmes would be joined by Brandeis in eviscerating the protections for free speech in the United States. It would become the virtual mantra of the current anti–free speech movement. While later set aside, the line (and its underlying fallacy) continues to be invoked by politicians and pundits alike to justify the limiting of free speech. Even as the Supreme Court and commentators recognized the failures of past periods, they rationalized these crackdowns as manifestations of periods of rage or fear. They focused on the catalyst but not the cause of the speech erosion. Holmes is the perfect embodiment of the intense conflict over the role and meaning of free speech in our society. His personal and intellectual struggle with natural or transcendent rights would play out in a series of opinions on free speech. Finally, the book turns to restoring this indispensable right by revisiting the question of what free speech is and why it is indispensable not for democracy but humanity. It also explores legislative options for barring the government from supporting or funding censorship and blacklisting operations, and further proposes changes to restore a diversity of viewpoints in higher education. The book ultimately suggests a final break with sedition crimes, the very concept discarded over two centuries ago after our founding. After centuries of rage followed by regret, we have to break our sedition addiction and finally put to rest what James Madison described as the “monster” lurking within our legal system.

Our history of the struggle for free speech is the story of extraordinary people, nonconformists who refused to yield to abusive authority. Our struggle with free speech is a mosaic of vivid characters and controversies, periods that spawned conspiracies and panic. From the Order of the Illuminati to the Copperheads to the Red Scare, our demons often reflected our own insecurities or prejudices as a nation. They were our excuses to deny this fundamental right to those with opposing views or values. In hindsight, these figures can seem largely harmless, even comically overblown. Yet, in any given period (including the current one), opposing voices seem existential threats. The cycle continues to repeat itself. We condemn earlier periods while replicating the same mistakes, even using the very same rhetoric from “false news” to “threats against democracy.” Each of these periods shows not just rage rhetoric but state rage in the treatment of dissenting voices or political opponents. This pattern of speech suppression continued throughout our history in a failure of all three branches in the tripartite constitutional system. We are justifiably proud of our protection of free speech, particularly at a time when the right is in decline around the world. Yet our often mythic view of free speech ignores our systemic denial of this right. If we are to understand this right, we have to recognize our history through the figures and failures that shaped us. We have to ask difficult questions about the limits of our tolerance for the speech of others, including those who we view as hateful or harmful. We cannot focus on just the redemptive moments when our rage subsided and reason prevailed. We remain a nation grappling with what free speech means to us as a people. What follows is meant to be the unvarnished story of free speech in America. For better or worse, it is our story.






Part I THE INDISPENSABLE RIGHT







One FREE EXPRESSION AND THE HUMAN CONDITION


Free speech is a human right. It is the free expression of thought that is the essence of being human. As will be discussed in chapter 2, free speech is often justified in functionalist terms; it is protected because it is necessary for a democratic process and the protection of other rights. That is certainly true. Brandeis’s view of the right’s indispensability was due to the fact that most rights are realized through acts of expression, from the free press to association to religious exercise. However, it is more than the sum of its practical benefits. It is the natural condition of humans to speak. It is compelled silence or agreement that is unnatural. That is why it takes coercion or threats to compel silence from others.

We rarely teach the philosophy of free speech to young students. They largely learn a rote understanding of the First Amendment and a functionalist explanation on how the free speech right protects other rights. If students even receive civics lessons, there is little time or inclination to teach the relationship of speech to the essential qualities of being human. Natural and autonomous theories tie free speech to a preexistent or immutable status. As such, it is not the creation of the Constitution, but rather embodied in that document. There remains considerable debate over how natural rights theory motivated the Framers. What is clear is that these men were moved in the eighteenth century to create something that was a radical departure from what came before it. As historian Leonard Levy observed, “liberty of expression barely existed in principle and practice in the American colonies,” let alone other nations around the world. What possessed James Madison to draft the First Amendment in absolutist terms was likely a mix of the experiential and the philosophical. The Framers had experienced the denial of free speech at the hands of the Crown, but it would have been an easy matter to expressly protect political speech. Rather than replicate what came before, the Framers spoke of protecting all speech from abridgment from the government. These were men who often spoke of the “unalienable” rights of humans in defining the role of the government. A transcendent right to free speech was consistent with the concepts of natural rights that emerged from the Enlightenment.

One of the most influential philosophers for the Framers (and a host of later philosophers like Voltaire) was John Locke. In 1689, Locke published his masterpiece, Two Treatises of Government, on the foundation for civil society and government. He described a “state of nature” and how God created the Earth with all that creation left in common for the use of mankind. Locke then presented his “labor theory” of property as a natural right that flowed from this divine gift. According to Locke, people have a right to property by removing something found in nature and mixing it with their labor. Through his labor, man becomes a creator by “join[ing] it to something that is his own.” In other words, God gave Man the ability to create and claim the creations “mixed with his labor” as his own. What was left in common for the use of all was converted into private property through individual enterprise. Yet Locke added a “proviso” that you must still leave “enough and as good” for others. Many writers have explored both the labor theory and the proviso in defining the right to property, particularly against efforts of government to distribute wealth. It also raises a question of why God would leave everything in common and then allow Man to “make it his own property.” The reason, I suggest, is that humans are themselves creators with a common need to express themselves in the world around them. Putting aside the desire to procreate as itself an act of creation, the desire to create objects or expressions is irresistible for most people, from the simple act of doodling to the construction of the Great Wall of China. It is seen from the drawings in the cave of Lascaux from 17,000 BCE to the graffiti on walls in New York City in the twenty-first century. Creation is the expression of ourselves, the projection into the world of our values and visions.
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Consider the center of Michelangelo’s magnificent Sistine Chapel. People have debated for centuries of what the image of God touching Man was meant to depict. For many, the image is taken as giving life or an element of divinity. However, what is the divinity passed to Man? Perhaps that touch is not the act of creation but the power of creation. After all, the scriptures maintain that Man is both the creation of God but also made in the image of God. What is divine is the ability to change the world around us, to create. When Renaissance painter and writer Giorgio Vasari described Michelangelo, he used “the divine Michelangelo” to capture the provenance of his creations. The very terms create and creation are semantically and conceptually tied to the ultimate “Creator.” To again bring in Locke, it is to use what is left in common to express ourselves in unique ways. Just as Man was created from clay, God left us clay to form our own creations from the state of nature.

To be human is to create, and these creations are a form of speech. Under this view, whether it is a column or a cake or a cathedral, creation is a quintessentially human act. Without such expression, we are human in form alone; realized clay, but clay alone, from the original act of creation.

What makes us human is obviously a subject heavily infused with subjectivity and religiosity. How one views the essential elements of humanity depends on how one views the potential and position of humans. Like other animals, we procreate; we experience pain and pleasure. We share chemical, muscular, and emotive impulses with other animals. There is even some evidence that other species have sentience. New studies indicate that other animals have an awareness of their existence and cognitive abilities long assumed to be uniquely human. We share 98.7 percent of our genetic sequencing with great apes like chimpanzees and bonobos. Does that make us more conversant, less hairy apes? We also share 80 percent with a cow, and 61 percent with a fruit fly. There is even a 60 percent overlap with a banana. The effort to distinguish a human from a banana is easy with comparisons from color to complexity. However, it is easier to explain why we are not a banana than it is to explain what makes us human beings.

Humans are more than talking bananas, despite our shared genetic sequencing. Whether that is due to the “divine touch” captured in the Sistine Chapel or some other element will continue to occupy philosophers and theologians for centuries to come. Yet understanding the essence of humanity is not entirely a debate over metaphysical points. There are some physical elements that distinguish humans in how we interact with the world around us. In her book The Creative Brain, neuroscientist Nancy Andreasen notes that the human brain is wired to all nonlinear thought and “when the brain/mind thinks in a free and unencumbered fashion, it uses its most human and complex parts.”

Neurological studies suggest that the human brain is hardwired for expression. The evolution of innovative capabilities offered a survival advantage, including the ability to communicate and motivate through pictures and words. These include “basic biological needs in animals such as live-or-die (dire necessity), physical energy conservation, and survival through deception.” This may have been responsible for creating the drive for innovation and expression in humans: “Given adaptive evolutionary processes, it is reasonable to assume that all of these have become interwoven into the underlying brain mechanisms of creativity in humans.”

The frontal lobe was the last part of the human brain to evolve and addresses the complex cognitive functions that are closely associated with being human. The oldest part of the brain is often called the reptilian brain containing the brain stem and the cerebellum. Much as in other animals, it controls our bodily functions, from heart rate to balance. The limbic brain added key components for creative thought and high cognitive functioning. Containing the hippocampus, the amygdala, and the hypothalamus, the limbic brain gives us our powerful emotions and memories. Scientists have long identified the neocortex, including the frontal lobe, as affording humans higher capacities for language, imagination, and abstract thought. Neuroscientists believe that “subcortical brain circuits” evolved late in the development of “the forebrain bundle” and are the key to our curiosity and creativity.

Our early understanding of these physiological differences often came from intentional or accidental denials of stimulus or speech. It also came from the loss of the function of brain areas. Much of this early knowledge came from tragic stories like that of Phineas Gage and his tapping iron.

In September 1848, Gage, twenty-five, was working as a railroad foreman in Cavendish, Vermont. His crew was removing rock to lay track and, as the foreman, it fell to Gage to set the charge. A hole was drilled, and explosives stuffed into the bottom. The next step was to pack sand over the TNT using a tamping iron. The iron was 43 inches long, 1.25 inches in diameter, and weighed 13.25 pounds. Gage shoved it down the hole but accidentally sparked the explosive. It was a nearly lethal mistake. Gage had built an effective cannon out of rock and was staring directly down the barrel. The rod shot straight out of the hole and entered Gage’s left cheek and passed through the top of his skull. Brain matter and blood covered Gage as he was blown a fair distance from the hole. The crew was horrified.
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They assumed Gage was dead and were shocked when he regained consciousness and walked to a nearby oxcart to be taken to a doctor. In the cart, Gage was seen writing in his workbook, and he could recognize figures like Dr. John Martyn Harlow, who came to treat him. Despite Gage’s extraordinary demeanor, Harlow expected his patient to die. That prognosis was understandable given the massive wound and the bleeding, which continued for two days. Gage then developed an infection that left him semiconscious for a month. His friends prepared a coffin for him. However, Gage did not die. The rod had blown away part of his brain’s frontal lobe. Harlow recognized that this was a unique opportunity to better understand the function of that body part by observing changes after its removal. It was clearly not necessary for life, but it was necessary to being fully human. Even on the evening of the accident, Gage was conversant and could remember names and other details. After a month, Gage was able to travel to New Hampshire to continue his convalescence at his parents’ home. Yet, more than just the loss of sight in one eye, Gage was an altogether changed man. He was more aggressive and had problems maintaining relationships. He became abusive and a heavy drinker. He had a hard time holding down a job. Despite being described as a model foreman, the mining company did not want him back. Gage would take various jobs including driving coaches in Chile and would even travel with his rod as a human curiosity with American showman P. T. Barnum. He would eventually die from what was described as epileptic seizures in 1860 at the age of thirty-six.

Some changes in Gage’s personality were clearly related to the trauma of having a metal rod blown through his head. Moreover, some of the changes in Gage dissipated over time. Yet there remained lasting changes. His friends stated that his personality was different, and some described him as more impulsive, socially inappropriate, and as possessing what were described as “animal propensities.” In his study, Dr. Harlow recounted how Gage’s supervisors:


regarded him as the most efficient and capable foreman… considered the change in his mind so marked that they could not give him his place again.… He is fitful, irreverent, indulging at times in the grossest profanity (which was not previously his custom), manifesting but little deference for his fellows, impatient of restraint or advice when it conflicts with his desires.… A child in his intellectual capacity and manifestations, he has the animal passions of a strong man.… His mind was radically changed, so decidedly that his friends and acquaintances said he was “no longer Gage.”



Some of these changes have been tied to the loss of parts of the brain connected to emotional processing. The tamping iron is now believed to have destroyed roughly 11 percent of the white matter in Gage’s frontal lobe and 4 percent of his cerebral cortex. Later studies showed evidence of damage to the left and right prefrontal cortices. Studies of traumatic brain injury (TBI) show how creativity can be lost with these areas of the brain. Gage’s wound not only removed part of the frontal lobe but caused traumatic injury to much of what remained after the rod was blown through his head.

Whether by divine creation or evolutionary change, humans are creative beings. The loss of parts of the brain has been shown to have profound impacts. Even in monkeys, the removal of prefrontal lobes produced changes in personality. However, for humans, the loss of areas of the limbic and neocortex can limit those functions allowing for creative expression—the very areas that distinguish humans from other primates. Neuroscience studies have found that the “inordinate capacity for creativity [in humans] reflects the unique neurological organization of the human brain.” It was not just that Gage was viewed as having “animal propensities,” he lacked human characteristics. Creative thinking requires the ability to project images; to apply concepts to new forms of application or expression. It necessitates “fundamental cognitive processes such as working memory, attention, planning, cognitive flexibility, mentalizing, and abstract thinking.” These are functions contained in prefrontal areas of the brain. What Gage lost may have been not just part of his brain but part of his essential humanity. Without the ability to be creative and to express himself, the explosion was de-evolutionary, arguably returning Gage to an earlier state of primate. He was still physiologically human but lacked the full capacity for human expression.

That returns us to Michelangelo’s touch. Some have noted the framing over the image of God is in the shape of the human brain. God’s image appears over what can be interpreted as the limbic system, and his right arm extends to the prefrontal cortex, the areas that most distinguish human beings from other primates. Michelangelo was an anatomist who began dissecting corpses at age seventeen. In a 1990 paper published in the Journal of the American Medical Association, Dr. Frank Meshberger showed how the depiction in The Creation of Adam in the central panel appeared to be an anatomical cross section of the human brain. The anatomical overlay raises the question of what Michelangelo was trying to convey beyond a humanistic element. For example, by literally embedding the Almighty in the human brain, it could be viewed as bestowing the divine gift of creation and transcendent thought.

To be denied the gift of creation is to leave humans in a state far from divine. The Gage story allowed science to judge what happened to creativity and other human characteristics when an actual part of the human body was removed. The loss of certain environmental elements can produce similar effects on humans. As a lawyer that began his career working with prisoners, I have long observed the rapid decline of clients in segregation where inmates are cut off from most human contact or avenues for expression for prolonged periods of time. The impact of such isolation is often immediate and pronounced. Human beings are inherently social animals and require forms of expression or avenues of interaction. In one study of segregation, researchers found dramatically heightened levels of depression, anxiety, hallucinations, and other forms of mental illness. One common complaint is “a perceived loss of identity.” It is a profound by-product of being deprived the interaction with others that we can lose our sense of ourselves, or self-identity. In a curious way, we need others to be ourselves.

Clearly, various elements are in play in segregated conditions that include sensory deprivation, monotonous routine, and strict confinement. However, studies show a need for inmates to be able to break from monotony and have exposure and interaction with different expressive elements. This is not simply psychological but physiological. One recent study looked at the impact of isolation of Antarctic expeditioners. These individuals could speak with each other and work on tasks associated with their expedition, including journals. But the range of intellectual stimulation and expression was sharply limited by the monotonous and confined conditions. Research found evidence of a shrinking hippocampus in the subjects. The seahorse-shaped region embedded in the temporal lobe of the brain is key to memory and creativity. In his work on creativity in the human brain, Dr. Roger Beaty noted that “memory, imagination, and creative thinking all activated the bilateral hippocampus.” The studies on isolation suggest that humans forced into limiting or monotonous existences can experience actual physical losses affecting the capacity for creativity. They can lose their full potential for the range of human creative thought.

Isolation studies do not prove human nature or its essential elements. Yet the question remains: What is uniquely human? There exists a driving desire in humans to create, to express, to invent, and to build. While bees and termites can create intricate structures, humans constantly break from the status quo and seek new forms and concepts. It is not merely an effort to survive. Indeed, the iconic image of the starving artist attests to how this creative drive can be the denial of every other aspect of life. It is an irresistible, even involuntary impulse. Mozart, when once asked about his music composition, admitted “whence and how they come. I know not; nor can I force them.” Nor can many deny them, from artistic to political expression—even at one’s peril. As Dr. Andreasen noted, “[A]t the neural level associations begin to form where they did not previously exist, and some of these associations are perilously novel.”

It is a drive that everyone exhibits in ways that can be grand or gross. Even neighbors who spend weeks creating elaborate Halloween or holiday displays seem to be fulfilling a deeper human impulse. As evidenced by the neurological studies, we are constructed for creative thought, for remembering and imagining, and for projecting thoughts into the future to create new realities. That process involves expression in myriad forms. It is an impulse that is irresistible for many. It is also an impulse that can threaten the status quo, which is why the earlier forms of government sought to control the expression of divergent thoughts.






Two ANCIENT SPEECH AND NATURAL LAW


The struggle of individuals against even tyrannical rule is a testament to this drive to think and speak freely. There is a compulsion to make actual what is conceptual or abstract. This includes adherence to a religious code that transcends immediate human needs or authority. The earliest philosophical works often addressed acts of free speech made in defiance of the government or the majority in a given society. Antigone, by Sophocles in 441 BCE, tells the story of the daughter of Oedipus, whose two brothers fought to the death for the throne of Thebes. The tyrant ruler Creon orders that one of the brothers be left where he fell on the field of battle while the other is buried with honors. The abandonment of her brother’s corpse is a terrible offense, one that Antigone cannot abide. She disobeys her uncle Creon and buries her brother Polynices. Creon is outraged that his order was defied and has Antigone brought to him. His niece is unrepentant because she maintains that, despite his authority, it was an affront to God: “The unwritten laws of God that know not change. They are not of today nor yesterday.” Her words send Creon into a full rage, and he orders Antigone to be walled off in a cave to die a slow death. When he finally sees that he has angered the Gods, he goes to the cave to free Antigone, only to find that she has hanged herself. The play is often discussed as one of the earliest works exploring the corruption of absolute power but also the existence of a natural law that goes beyond the power of the state. Antigone’s offense was not simply her disobeying of the order but also her speech of defiance of the king of Thebes. She invoked laws that adhere to humans as human beings, not as the by-product of citizenship or by the allowance of rulers. Even though the play focuses on the superiority of moral tenets to secular rule, the moral tenets are only supported through acts of expression.

Other Greek accounts feature similar acts of defiance. The most famous is the death of Socrates. The ancient philosopher was convicted of corrupting the youth with his lessons and worshipping false gods (despite also being accused of being an atheist). Socrates remained defiant over his right to speak and think freely. Like Antigone, he invoked divine authority to be able to express his own truth: “I will obey the god rather than you and as long as I draw breath and am able, I shall not cease to practice philosophy, to exhort you.” According to Plato’s Apology, the jury in the trial was deeply divided. Had thirty voted to acquit, Socrates would have lived and continued to corrupt another day. If true, a jury of 501 had 221 jurors who agreed with the arguments of Socrates. The philosopher willingly took the hemlock cup rather than agree to be silent or to leave the city. The story of Socrates highlights another important element of free speech that reflects the different justifications of the right as a human right or a more limited functionalist right. The ancient Greeks captured this difference in two different terms for “the freedom of speech.”
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The Death of Socrates (1787) by Jacques-Louis David



The Greeks used the terms isegoria and parrhesia. Isegoria described the equal right to participate in public debate in a democratic society, while parrhesia referred to the ability to speak freely, to speak one’s mind. The Oxford political theorist Teresa Bejan has noted that isegoria is the older of the two concepts. It comes closest to the functionalist defense of free speech. However, there may be less to that than meets the eye. The first discussion of rights often follows its denial. Public debates or forums would likely be the first time that a fight over the right to speak would arise, or at least be recorded. Isegoria appears derived in part from agora, or the marketplace, where public debate often occurred in ancient Greece. During its periods of democratic rule, Athens was committed to the concept of isegoria to the point that the fourth-century orator and patriot Demosthenes complained about even slaves and foreigners having this right to speak publicly. Bejan notes “isegoria was fundamentally about equality, not freedom.” Yet there was also parrhesia, which can be translated as “all saying,” or speaking one’s mind. It comes closest to the liberty defense of free speech. Great Greek playwrights like Sophocles and philosophers like Socrates were practitioners of parrhesia, confronting fellow citizens with often uncomfortable or unwelcomed views. The distinction between the functionalist and autonomous rationales would become more pronounced over time. Many theorists would frame their defenses of free speech in isegoria terms. However, philosophers such as Immanuel Kant spoke of “the freedom to make public use of one’s reason.” For those of us who favor parrhesia, the right to use one’s reason extends beyond matters of public debate to a wide range of expression. It embodies the right for one’s speech to follow where reason or creativity takes us.

Antigone and Socrates are early figures who died for their refusal to yield to the state or the views of the majority. Later works would tie the protection of speech to its place as “the cornerstone of democracy.” This functionalist view of speech treats free expression as the means by which a democracy can fully function. From Plato to the poet Euripides, free speech was repeatedly connected to democratic guarantees. It would be a nexus that would become more and more prominent in the defense of free speech. By protecting free speech, you are protecting a right needed to fulfill the democratic process. It made for more informed and engaged citizens; it exposed bad ideas and policies in society. It is a highly effective defense against those who attacked speech as undermining good order. For much of human history, rulers sought to control speech and publications. The framing of speech protections as advancing good government was a radical view in these early works that served to expand liberty. Yet it also decoupled speech protections from a natural right or autonomous foundation for speech. When functionalist rationales achieved protections for free speech, they came at a considerable cost. It meant that speech was protected to the extent that it advanced that function. Speech that was not directed to matters of public concern or speech deemed to have little inherent value could be curtailed. In this way, a rationale that protected speech would over time become its nemesis.

There were early figures who were able to transcend the narrow framing of free speech theories. For example, in the seventeenth century, a philosopher named Baruch (Benedictus de) Spinoza emerged as one of the most intriguing and influential figures of the Dutch Golden Age. Raised in a Portuguese Jewish family, Spinoza had the unique ability to shed the assumptions and expectations of his age. He was unyielding in his quest for truth, even getting himself exiled from the Jewish community for questioning core religious dogma. Spinoza was influenced by writers like Thomas Hobbes, who wrote about the emergence of humanity from a state of nature to form organized societies. For Hobbes, the state of nature was a brutish, violent place that required a government Leviathan to protect citizens. What was different is that Spinoza did not view citizens as surrendering their natural freedom to all-powerful figures. Rather, he saw the creation of the state as a way for people to be fully human:


It is not, I say, the end of the state to change men from rational beings into beasts or automata, but the opposite, that their mind and body may perform their functions safely and that they may use this same reason freely, and that they should not quarrel in hatred, anger, or deceit, or hold unkind feelings toward one another. The end of the state, therefore, is really freedom.



For Spinoza, the state was created to guarantee the exercise of natural rights, not to limit them. By nature, man was meant “to think what he likes and say what he thinks.” If one believes in the basic need for what Locke calls free thought, then figures like Spinoza would add it is impossible “to deprive men of the liberty of saying what they think.”

Spinoza’s theories were not without inherent contradictions. This included an exception for seditious speech. Once again, Spinoza believed in the concept of a social contract or covenant that created the civilized state out of the state of nature. Accordingly, citizens lose the right to challenge the authority of the state to be the state. He defined sedition as speech that “when accepted, immediately destroys the covenant whereby everyone surrendered the right to act as he pleased.” Spinoza believed in a natural right to criticize the actions of the government, but not to deny the right of the government to act. While narrow, the sedition exception undermines the consistency and coherence of Spinoza’s theory. Yet there is another aspect of Spinoza’s writing that would prove particularly insightful and relevant in the United States. Spinoza believed that the government should focus on acts, not speech, in its enforcement efforts. In his view, the state “should merely have to do with actions [and] every man should think what he likes and say what he thinks.”

Spinoza’s natural rights theories are highly compelling for many of us. However, one can accept a natural rights view that is not dependent on a belief in a divine gift. Natural rights are often based on religious concepts of divinely imposed obligations and divinely granted entitlements. Yet speech is also discussed as a moral hazard in religious texts. Thus, as stated in Matthew 12:36, “That every idle word that men shall speak, they shall give account thereof in the day of judgment.” Indeed, the Bible and other religious texts contain mixed views of free speech. The Bible and Torah often reaffirm the authority of both divine and terrestrial rulers and to protect them from contempt or insult. For example, Deuteronomy 17:12 states that “Now the man who acts presumptuously and will not heed the priest… or the judge, that man shall die. So you shall put away the evil from Israel.” Exodus 22:28 states: “Thou shalt not revile the gods, nor curse the ruler of thy people.” While a religious foundation for free speech can be maintained, it is not essential if one believes that certain rights are essential to being fully human, that all human beings require free speech as sentient, creative beings. It can also be based on a view of the inherent essentiality of free thought to being fully human. Nevertheless, some philosophers rejected natural rights as based on contrived or conclusory arguments. For example, the philosopher Jeremy Bentham declared, “Natural rights is simple nonsense: natural and imprescriptible rights, rhetorical nonsense,—nonsense upon stilts.” But even Bentham believed strongly in the right to free expression and that it had to be protected absent overt acts against the government. In fact, he insisted that “malcontents may communicate their sentiments, concert their plans, and practice every mode of opposition short of actual revolt.”

The danger of free speech from the perspective of government would only increase after the invention of the printing press and the means of mass communication. It would often be based on the view that speech is harmful or lacks value to the political system. This was most evident in Great Britain—a comparison that shows how the United States took a decidedly different path on free speech. The Framers generally liked English law. They simply felt it was arbitrarily applied and shielded a tyrant. Free speech is one area where the Framers took their own course in favor of a more protective rule for free thought and expression.






Three THE BRITISH EXPERIENCE: THE STAR CHAMBER, BLACKSTONE, AND THE “NONCONFORMISTS”


The modern concept of free speech was foreign to early English courts and conspicuously absent in early statutes. This was evident in the thirty-fourth chapter of the Statute of Westminster in 1275, which expressly stated that “from henceforth none be so hardy to tell or publish any false news or tales, whereby discord, or occasion of discord or slander may grow between the King and his people, or the great men of the realm.” Those “so hardy to tell tales” would be subject to the severest punishment even when they did not specifically libel a person.

Starting in the thirteenth century, laws known as De Scandalis Magnatum prohibited “libels of peers” and any spreading of false rumors or tales to cause public mischief. The Crown, going back to Henry II, sought to prevent discord spread by “false bruits and rumors.” These early accounts cover obvious rage rhetoric and heated hyperbole. For example, Hugh of Crepping was charged for declaring that “the king had universally forbidden anyone to scythe meadows or to reap corn, and… that war would come in a short time.” It is the type of griping that is common in a pub. Notably, the accused did not have to specifically libel a peer but could be convicted for fueling public distrust or unrest. The De Scandalis Magnatum would later give way to more defined libel actions that involved statements directed against a person, though the statutes would not be officially repealed until 1888.

There is one other aspect of the De Scandalis Magnatum that is particularly significant for later colonial trials: the statutes were most often used to prosecute criticism of highly ranked individuals. In a vicious circle, criticism of the very judges who enforced these statutes resulted in charges from the judges themselves. Later versions of the statutes listed the protected offices and expressly included judges: “prelates, dukes, earls, barons, and other nobles and great men of the realm, and also… the Chancellor, Treasurer, Clerk of the Privy Seal, Steward of the King’s house, Justices of the one bench or of the other, and… other great officers of the realm.” In the early seventeenth century, John Hudson wrote that “disgraceful words and speeches against eminent persons have been grievously punished in all ages.” This would be a particular signature of early colonial prosecutions.

With the greater recognition of free speech values in later years, limits were tied closely to functionalist rationales. The Bill of Rights of 1689 protected speech not in public but in the Parliament. The protection was deemed essential for the Parliament to function. The same functionalist logic allowed the Crown to punish criticism of high-ranking officials and nobility as undermining the functioning of government. The English courts maintained a narrow view of free speech, one that had to exist in conformity with one’s obligations to the state, including a duty of loyalty. Fights over free speech outside of the Parliament were largely focused on the freedom of the press, which was also sharply curtailed. The first seditious libel law was passed in 1275 and included the crime of what many today call “fake news.” The law criminalized “any slanderous News… or false News or Tales where by discord or occasion of discord or slander may grow between the King and his people.” The enactment of the sedition law sixty years after Magna Carta reflects the marginal importance given to free speech in that revered document. It also reflects one of the obvious purposes of this and later sedition laws. After Henry VII and his Lancastrian forces defeated Richard III’s Yorkist force at the Battle of Bosworth Field in 1485, the Tudors assumed the throne of a nation torn apart in the Wars of the Roses. Sedition prosecutions increased with Tudor insecurity and the advent of the printing press (Gutenberg used his press to print his first Bible in 1455). After deposing a Yorkist king, the Tudors would not brook criticism of their own authority.

Under the common law, libel was a private action as it is today under modern defamation law. However, in 1606, the infamous Star Chamber would hold the criminal de Libellis Famosis (or “of scandalous libels”) trial. The defendants were accused of ridiculing high-ranking officials and clergy in England. The opinion of the court was striking in its absence of any cited authority. Lewis Pickering’s offense was to have written a rhyme ridiculing Elizabeth I and Archbishop John Whitgift. Notably, both were dead. Under common law defamation, you “cannot defame the dead”—a rule effectively barring defamation actions on behalf of the reputation of a deceased person. However, like much else before the Star Chamber, such legal principles were immaterial to the need to punish miscreants disrespecting those in power. Chief Justice Coke simply declared that “although the private man or Magistrate be dead at the time of the making of the Libel… the Libeller doth traduce and slander the State and government, which dieth not.” Coke suggested, again without cited authority, that the crime was well established in England and could be traced back to Roman law. He added that such disrespect must be punished as threatening the very existence of the state, “since what greater scandal of government can there be than to have corrupt or wicked Magistrates to be appointed and constituted by the King to govern his Subjects under him?”

The Crown also controlled what could be published or imported by imposing licensing systems and prior restraints. Errant publishers could have their ears clipped or chopped off. Notably, it was a punishment used for both publishers and Puritans. The ears of such figures were the entry points of prohibited views. In some cases, ears would be nailed to the pillory. In the case of Gilbert Pott, his seditious words against Queen Jane (known as the “Nine Day Queen,” given her rapid deposition in favor of Queen Mary) resulted in both ears being nailed to the pillory, then cut off as his charges were read aloud. Seditious authors could also have their hands cut off. However, the expansion of printing presses made it increasingly difficult for the Crown to hold back corrupting ideas. Indeed, in 1671, the royal governor of Virginia, William Berkeley, wrote to businessmen in London, “I thank God there are no free schools nor printing [in the colonies], and I hope we shall not have [them] these hundred years, for learning has brought disobedience, and heresy, and sects into the world, and printing has divulged them, and libels against the best government.”

One of the most famous such cases involved a remarkably stalwart figure named John Lilburne. Known as “Freeborn John” for his belief in “freeborn rights” like free speech, Lilburne was a “Leveller.” (The name was given by their critics who portrayed the reformers as dangerous radicals who wanted to “level their estates.”) Levellers believed in natural rights and spread their philosophy through pamphlets and other publications—putting them in the vanguard of press and speech rights. Lilburne was convicted of importing books that lacked licensing by the Stationers’ Company, which held the monopoly on publishing in England. It used that power to censor material opposed by the government or powerful interests. Lilburne was arrested and interrogated before the Star Chamber. Lilburne defied the Star Chamber’s attempt to force him to give testimony to incriminate himself. It was not the attitude the abusive secret body was accustomed to. Yet Lilburne stood before them and declared, “I am unwilling to answer any impertinent questions, for fear that with my answer, I may do myself hurt. This is not the way to get to Liberty.” For his insolence, he was not only fined £500 but sentenced to be whipped, pilloried, and imprisoned.

[image: Image]

On April 18, 1638, Lilburne was tied to the back of an oxcart and flogged from Fleet Prison to Palace Yard, at times being dragged as he was subjected to a three-thonged whip as many as two hundred times. In the Palace Yard, he was then pilloried, but still defied the authorities and used his bloody appearance to lecture the crowd on the abuses of authoritarian rule. He was then gagged, but continued to defy authority by stamping his feet. They eventually relented and took him away to prison unbroken and unrepentant. His case would rally many to the cause of free speech in the right to publish without preapproval of the Crown. This early advocacy was often expressed in terms of natural or autonomy-based rights. Figures like John Milton declared, “Give me the liberty to know, to utter, and to argue freely according to conscience, above all liberties.” In his work defending free speech, Areopagitica, Milton saw censorship as a denial of God’s plan for humanity: “The light which we have gained was given us, not to be ever staring on, but by it to discover onward things more remote from our knowledge.”

Speech prosecutions were often framed as sedition and tried before the Star Chamber. Sedition was considered a type of “constructive treason” without the predicate acts associated with that crime. Sir William Blackstone embraced the concept of seditious libel as a necessary precaution against dangerous rhetoric or allegations from both the public and the press. While there were protections from prior restraints, Blackstone reasoned that people could not demand immunity from the consequences of spreading “blasphemous, immoral, treasonable, schismatical, seditious, or scandalous libels.” Thus, if an individual “publishes what is improper, mischievous, or illegal, he must take the consequences of his own temerity.” Speech is often “schismatical” in seeking to rally others to a cause, including a cause opposing government action. Yet divisive speech was viewed as a danger to public order. That line between speech and sedition is precisely why functionalist rationales for free speech are easily corrupted.

From its earliest records from the 1600s, the disparagement of the Crown was viewed as an attack on its absolute authority and infallibility. Yet these were not literal attacks on the Crown befitting treason prosecutions, which “were too cumbersome to be used to suppress the fleabites of political or religious pamphleteers.” Nevertheless, punishments were severe and included whipping and body mutilation. Sedition allowed the avoidance of the regular courts, where treason was commonly tried based on overt acts. Even with the lower protections for speech in the country, English judges would balk at treason claims in conventional courts. Thus, in Pine’s Case in 1629, the court was faced with a defendant who called Charles I “unwise” and “no more fit to be king than Hickwright.” Since Hickwright was Pine’s shepherd, it was insulting to the king, but the King’s Bench still balked, since “the speaking of the words before-mentioned, though they were as wicked as might be, were not treason.” Charging seditious libel meant that the matter could go before the Star Chamber and escape any demand for an overt act as opposed to pure speech as in Pine’s Case. There was also the benefit of escaping the statute of limitations for treason offenses.

One of the most illustrative cases is that of Henry Redhead Yorke, which occurred around the time of the American Revolution. Yorke is an intriguing character. He was Anglo Creole born in Barbuda to an English father, Samuel Redhead (who was an attorney), and a mother, Sarah Bullock, who was a slave. He immigrated to England but found himself in Paris during the Revolution and quickly associated with radicals of the “British Club,” where he would spend time discussing these rights with none other than Thomas Paine. Yorke, however, was disillusioned by their calls for overthrowing the Crown by force. It was in Paris where he encountered his first crackdown on free speech when a criminal complaint was sworn out against him. Back in England, Yorke again associated with reformers and radicals while studying at Cambridge. Yorke was an excellent writer with clear and penetrating prose. Yorke would have the distinction of being the one source for a preserved Paine essay titled “On Forgetfulness.” It appears as part of a letter in which Yorke notes that, as soon as he returned from Paris, he “was amongst the first on whom I called, and I have since been frequently in his company.” He described Paine as not hard to find because “the name of Thomas Paine is now as odious in France as it is in England, perhaps more so.” He noted that Paine was much altered in appearance after his constant pursuit in three countries for sedition and other crimes. He described the “dreadful ravages over his whole frame, and a settled melancholy.”
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Yorke lived with Joseph Gales, a journalist and the publisher of the Sheffield Register. Gales also was associated with Paine (who encouraged him to establish his newspaper) and would later flee to the United States from the threat of sedition prosecution. Yorke helped Gales assemble a very large gathering in 1794 billed as a “A Meeting of the Friends of Justice, Liberty, and Humanity.” The thousands who attended were viewed as an immediate threat to the government as they rallied in favor of emancipation, universal suffrage, and natural rights. Yorke’s speech mirrored the views of many in the United States. The speech spoke of “culture of reason” and “the foundations of all human polity.” It was clearly a rejection of the status quo in favor of “something more natural” but did not call for violence:


The government of Europe… present no delectable symmetry to the contemplation of the philosopher—no enjoyment to the satisfaction of the citizen. A vast and deformed cheerless structure, the frightful abortion of haste and usurpation, presents to the eye of the beholder no systematic arrangement, no harmonious organization of society. Chance, haste, faction, tyranny, rebellion, massacre, and the hot inclement action of human passions, have begotten them. Utility never has been the end of their institution, but partial interest has been its fruit. Such abominable and absurd forms, such jarring and dissonant principles, which change has scattered over the earth, cry aloud for something more natural, more pure, and more calculated to promote the happiness of mankind.



Yorke was first charged with treason in a case where the government alleged that he, Gales, and others encouraged followers to store pikes and other weapons. The failure to prove treason led the government to reach for seditious conspiracy. The charge laid bare the anti–free speech purpose of sedition prosecutions. He and his associates were accused of working to “seditiously combine, conspire, and confederate with each other, and with divers other disaffected and ill-disposed subjects… to break and disturb the peace and tranquility of the realm, and to rise and excite riots, commotions, and tumults therein,” Yorke objected, stating that his words could not be criminalized due to the alleged actions of others:


Did I stimulate them to arms? No… I never suggested the idea of arms… far from stimulating their passions against the government, my language was not only constantly peaceable, but specifically threatened them with the dangers which might arise from tumult and confusion; that the cause of reform could only go on with the cause of peace.



At the trial, the prosecution made clear that the seditious conspiracy was based entirely on Yorke’s expression of his views on the government. The prosecutor told the court of “dangerous attempts that have been made, both from within and without, to undermine the government of the country, to spread disaffection and discontent among the minds of his majesty’s subject, and particularly to draw into the disrespect of his majesty’s subjects… the Commons House of Parliament.” The prosecutors also argued that the assembly of thousands of supporters without sufficient preparation or housing evidenced an intent to cause disorder. Despite witnesses attesting to his peaceful views and lack of direct call for rebellion, Yorke was convicted and sentenced to two years imprisonment and fines.

The fate of Henry Redhead Yorke reflected the shallow view of free speech under English jurisprudence. Sir William Blackstone held a unique position in both England and the colonies due to his influential Commentaries on the Laws of England. His work often defended the rights of the public, but, on free speech, it was both highly functionalist and statist. Blackstone viewed free speech as a conditional right enjoyed at the sufferance of the government. Such speech was itself a danger to public order “by stirring up the objects… to revenge, and perhaps to bloodshed.” Blackstone supported these claims as the product of the common law. It is a telling rationalization. The common law tort of libel was a familiar civil action. However, claiming seditious libel as a product of that common law was dubious at best. There is little commonality between civil libel and criminal seditious libel. The first seeks damage for loss of reputation, while the latter seeks to punish criticism of the Crown. Indeed, the rationalization captures the menacing aspects of the crime. It simply defines criticism of the government as a criminal form of defamation. Literally any political dissent could meet and satisfy that standard. Nevertheless, Blackstone seems to shift from analyst to apologist in presenting seditious libel as an extension of the tort common law. The claim that “the liberty of the press, properly understood, is by no means infringed or violated” is obviously absurd given the use of the Star Chamber and prosecutions to punish both publishers and dissenters. It is a matter of prior restraint over publications rather than the right to free thought and expression. Blackstone’s rationalization would fool no one, least of all the Framers, who faced the threat of such “constructive treason” in their own advocacy for change. Anyone looking at the bloodied, pilloried, and gagged image of John Lilburne could see the folly in Blackstonian claims of uninfringed liberty.

The colonial records show that seditious libel was a well-known basis for prosecution in the colonies as well as in Great Britain. When licensing laws for publications were eventually relaxed, the slack of speech prosecution was taken up by the sedition laws. The Star Chamber was dedicated to stamping out criticism of high officials, particularly royal judges, since there is no “greater scandal of government… than to have corrupt or wicked Magistrates.” It was not the actual corruption but the declaration of corruption that was viewed as the greater threat. A couple of the British sedition cases were well known and likely helped shape the views of the Framers. One of the most influential during the colonial period occurred in 1685 involving radical Whig and publisher John Tutchin, who wrote a series of poems that criticized the possible accession of James II. He was tried and convicted of seditious libel in a trial in which Judge and 1st Baron George Jeffreys ridiculed him and sentenced him to not just seven years in prison and a fine but also to the annual punishment of being whipped through all the market towns of Devonshire. He appealed his sentence and would be later released. He was tried again for sedition in 1704. In that trial, Lord Chief Justice John Holt mocked the notion that speakers and writers “should not be called to account for possessing the people with an ill-opinion of the government.” Otherwise, “no government can subsist. For it is very necessary for all governments that the people should have a good opinion of it.” Holt’s words reinforced the notion that, even if true, speech can be seditious. Indeed, true criticism of the Crown was viewed as potentially worse in terms of undermining the government.

Under the British approach, free speech was not just dispensable but dangerous. The English courts enforced a series of civil limitations on free speech under sedition, defamation, and blasphemy. There were those who challenged Blackstone at the time over his expansive view of criminalized speech. Appropriately, the greatest objections came from a group called the “nonconformists.” This was a religious group that questioned the teachings of the Church of England and, despite a law called Act of Toleration protecting dissenters, Blackstone wrote in his Commentaries that they could still be prosecuted. Reverend Joseph Priestley, a leading nonconformist, published a blistering condemnation of Blackstone’s view. In a unique response, Blackstone denied that he was a “bigotted High-Church-Man… of a persecuting Spirit.” However, Blackstone revealed the intellectually dishonest premise of these speech crimes. While insisting that he and the law tolerated dissent, he affirmed that prosecutions were appropriate for “peevish or opinionated Men” and those who treated the Church “with Contempt and Rudeness” or expressed “Bitterness against the English Liturgy.” He then added menacingly, “If Dr. Priestley is guilty of these Practices, he falls within the Danger of the Laws.”

It was another nonconformist who leveled the strongest criticism of Blackstone’s bad tendency rationale. Reverend Philip Furneaux’s criticism in The Palladium of Conscience was published in Philadelphia in 1773, just three years before the Revolution. Like Spinoza, Furneaux tied any prosecution to overt acts and rejected the notion of prosecuting someone for speech alone: “the tendency of principles, though it be unfavorable, is not prejudicial to society, till it issues in some overt acts against the public peace and order; and when it does, then the magistrate’s authority to punish commences; that is, he may punish the overt acts, but not the tendency.” The act-speech dichotomy was dismissed in England, which continued to apply a fluid standard for the criminalization of speech. However, Furneaux’s commentary on the eve of the American Revolution was a brilliant rejection of the “bad tendency” rationale for speech prosecutions that would later take hold in the new Republic.

The English view of free speech was shared by other European countries, as shown in Article 11 of the Declaration of the Rights of Man and the Citizen. The author of that article was another figure from the American Revolution, the Marquis de Lafayette, who embraced a fluid interpretation that limited the scope of free speech by demands of the state. The provision declared that “the free communication of ideas and opinions is one of the most precious of the rights of man. Every citizen may, accordingly, speak, write, and print with freedom, but shall be responsible for such abuses of this freedom as shall be defined by law.” Where the First Amendment would effectively put a period after “freedom,” the French made the grand statement of right to free expression conditional on the discretion of the government. If free speech is not a natural or personal right, the scope of speech can be limited at the point at which it is no longer viewed as serving a functional benefit or incurring a dysfunctional cost.






Four THE AMERICAN REVOLUTION AND MADISON’S MONSTER


Free speech for Blackstone and many of his contemporaries was alienable. That is why the First Amendment was a quantum shift in favor of the view of a natural right to free expression. Notably, despite his deep commitment to free speech, the author of the First Amendment did not believe that it was necessary. Madison agreed to the Bill of Rights as a compromise to secure the ratification of the Constitution. He was fearful that the articulation of some individual rights could be used to suggest that others were not protected. Madison had little faith in what he called “parchment barriers” in stopping government abuses. Yet when he put his shoulder to the wheel, Madison would embrace the Bill of Rights as a means to “expressly declare the great rights of Mankind secured under this Constitution.” That would include the strongest protection for free speech in history.

Madison and philosophers such as Montesquieu believed that a constitutional system had to reflect and conform to human nature. As Montesquieu stated in his Spirit of Laws, “[O]ne must consider a man before the establishment of societies.” Madison took the same view, particularly in his writings on the tendency of humans to form factions in political and social discourse. That approach is particularly important to understanding free speech where “one must consider a man” and the role speech plays in human associations. It is protected not to achieve the potential of the democratic system, but the fulfillment of one’s own potential. Free speech remains one of humanity’s most essential impulses, and the Constitution captured that essentiality in the First Amendment.

In the United States, it would come down to punctuation, a period where the French added a comma to the Declaration of the Rights of Man and the Citizen. The First Amendment states the right in absolute terms in declaring that “Congress shall make no law… abridging the freedom of speech.” It is that clarity that led Justice Hugo Black to declare “I read ‘no law… abridging’ to mean no law abridging.” It is a clarity that would quickly be abandoned by all three branches of the American constitutional system.

The new Republic offered the promise of liberty long denied by the Crown. The United States would be the culmination of what was viewed as a long human struggle for freedom against “ecclesiastical and civil” tyrannies. Adams insisted that the founding was not simply the result of religious persecution: “It was this great struggle, that peopled America. It was not religion alone, as is commonly supposed; but it was a love of universal Liberty, and a hatred, a dread, an horror of the infernal confederacy… that projected, conducted, and accomplished the settlement of America.” That “universal liberty” transcended the prior government as it would the new government. It was universal to humankind. It was liberty founded in the natural rights of every individual. In a 1765 essay titled “A Dissertation on the Canon and Feudal Law,” Adams references the divine gift of “the rights of mankind,” including natural rights to “life,” “property,” “freedom,” and “liberty.” In this description of natural rights, Adams condemns efforts to limit the “press.” Adams declared, “RIGHTS… undoubtedly, antecedent to all earthly government… cannot be repealed or restrained by human laws… derived from the great Legislator of the universe.” It would prove a view that was tragically ironic for a president who would violate every aspect of those lofty sentiments.

Records of colonial trials are sketchy and often lack details on underlying offenses. There are exceptions like the account of the impressive criminal efforts of one Thomas Graunger, who was hanged “for buggery with a mare, a cow, two goats, diverse sheep, two calves, and a turkey.” The level of detail may have been the product of awe rather than accuracy. Most speech offenses were likely handled informally or without a formal record. Colonial laws banned a wide array of expression, from satire to dress. Some of these laws reflected the Puritanical mores of the time. In Massachusetts, Henry Sherlot was banished simply because he was “a dancing master and a person very insolent and of ill fame.” Another, Nathaniel Washburn, was called to account for “wearing woman’s apparel in a public meeting house… on the Lord’s Day.”

During the colonial period, one of the earliest British imports was sedition prosecutions. Before 1700, there were 1,244 recorded sedition trials in colonial courts. The English tradition of De Scandalis Magnatum was continued. Criticisms of high officials, including royal judges, were charged as seditious libel. This was long treated as a prerogative or entitlement of office, which some governors clearly relished. The case for such prosecution took on not just a classist but religious tenor. John Winthrop, the Puritan leader who led the “Winthrop Fleet” to Massachusetts in 1630, made a reference to this tradition in his famous “Model of Christian Charity” sermon that he gave in a Southampton church before the voyage. The future governor of Massachusetts spoke of the promise of a new land and a new American ethos. In his sermon, Winthrop referred to a new “city upon a hill”—a phrase later used by presidents such as Ronald Reagan to capture American exceptionalism. Yet the sermon also stressed that one must accept one’s lot in life, including acceptance of their leaders as divinely directed: “God Almighty, in his most holy and wise providence, hath so disposed of the condition of mankind, as in all times some must be rich, some poor, some high and eminent in power and dignity, others mean and in subjection.” It is a view that would reinforce the use of sedition laws to continue De Scandalis Magnatum. When he took the oath of office as governor, Winthrop made clear that this divine authority meant protection from criticism: “It is yourselves who have called us to this office, and being called by you, we have our authority from God.” This authority meant that those guilty of “contempt and violation” of the office would be made “examples of divine vengeance.” In Maryland, citizens could be arrested for uttering “scandalous or contemptuous words or writings to the dishonor of the Lord Proprietary or his Lieutenant Governor.” In 1637, the second Lord Baltimore had the same message for the people of Maryland, ordering them to “honor, respect and obey him as they ought to do, upon pain or such punishment to be inflicted upon them, and every of them, as such high contempt shall deserve.”

As historian Larry Eldridge noted in his detailed record of sedition cases in colonial America, “times of danger” led to increases in sedition charges. For example, before Virginians took up arms against Governor William Berkeley in Bacon’s Rebellion, conditions in the colony had become increasingly dangerous with increasing prosecutions for dissenting speech. Nathaniel Bacon and his followers had long objected to Berkeley’s appointments of cronies to key positions, his refusal to protect them from Indian attacks, and his being generally pro-Indian. The rebellion was crushed with the help of a couple British warships. After returning to his burned capital, Berkeley had twenty-three rebels hanged. However, after punishing those who were deemed traitors, Berkeley’s next step was telling. His government ramped up sedition laws and declared “seditious and scandalous libels… the usual forerunners of tumult and rebellion.” The pattern of these prosecutions also closely followed with British rule. Eldridge found that the half of all the sedition prosecutions in Maryland occurred after 1691, when the proprietary grant over Maryland of the Calverts (and the second Lord Baltimore) ended—converting the state to a royal colony.
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