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United States Department of Education Chronology
















	1642
	The Massachusetts Bay Colony founds the first compulsory education law in the English-speaking world.




	1785
	Congress passes the Land Ordinance, mandating that newly created states in the Western Territory set aside land for the maintenance of public schools.




	1787
	The Constitutional Convention is held.
September 14 Government-controlled education is left out of the Constitution by a majority vote.




	1789
	The Massachusetts Education Act is adopted, requiring towns with a population over 200 to provide mandatory elementary schooling. Boston passes its own Education Act, leading to the first city-wide system of public schools in the country.




	1800s
	Education reformers shift focus from trying to achieve universal education to uniform education in response to religious tensions and a rise in immigrants.




	1837
	The Massachusetts Board of Education is formed, the country’s first state education board.




	1857
	The National Education Association is formed as the National Teachers Association.




	1859
	
February 24 President Buchanan vetoes the original Morrill land-grant bill.




	
1862

	
July 2 President Lincoln signs the Morrill Act into law, funding nearly 60 colleges through public land grants.




	1866
	
February 7 At its annual meeting the National Association of School Superintendents forms a committee to propose a national education bureau in Congress.
February 14 US Representative James A. Garfield introduces the proposal and a draft bill in the House of Representatives.




	1867
	The first national education department is created.
February 27 The bill establishing a national education department is passed.
March 2 President Andrew Johnson signs “An Act to Establish a Department of Education” into law.




	1868
	
July 20 Congress downgrades the Department of Education to an Office of Education within the Department of the Interior.




	1870
	
March 3 Congress again downgrades the Office of Education to a Bureau of Education within the Department of the Interior.




	1914
	The Smith-Lever Act of 1914 and the Smith-Hughes Act of 1917 extend the education office’s reach into secondary education.




	1939
	The Office of Education is transferred to the newly-created Federal Security Agency.




	1953
	The Federal Security Agency is reorganized as the Department of Health, Education, and Welfare, which now includes the Office of Education.




	1958
	The National Defense Education Act is enacted. While primarily focused on higher education, this law marks the first significant federal effort directed at elementary education as well as secondary education.




	1965
	The Elementary and Secondary Education Act (ESEA) is signed into law, increasing federal control over education through tax-based grants. It requires regular program evaluations as a condition of funding, but this requirement is largely ignored.




	
1970

	The ESEA is reauthorized in spite of ongoing evidence that funds are being misspent. Requirements are added that federal aid is to supplement, not supplant, state and local aid to schools. The ESEA is amended and expanded in 1972 and 1974.




	1975
	The Education for All Handicapped Children Act, now called the Individuals with Disabilities Education Act (IDEA), is enacted to ensure public schools provide a “free and appropriate” education to students with disabilities.




	1978
	College students had posted the lowest SAT scores in 20 years, yet the ESEA is reauthorized and expanded, in spite of additional evidence showing federal programs have been ineffective and costly.




	1979
	
October 17 The US Department of Education is established.




	1980
	
May 4 The US Department of Education begins operations. On the same day presidential candidate Ronald Reagan calls it “President Carter’s new bureaucratic boondoggle.”




	1981
	An ESEA reauthorization amendment is introduced, converting federal program funding into block grants, consolidating programs, and increasing flexibility in exchange for less federal aid.




	1982
	President Reagan unveils his plan to replace the Department of Education with a smaller Foundation for Education Assistance. Programs would be consolidated into distinct block grants. The plan was not taken up by Congress.




	1983
	
April 26 The Excellence Commission releases A Nation at Risk, documenting performance declines and deficiencies. It states, “The Federal Government has the primary responsibility to identify the national interest in education.”




	1984
	Abolishing the Department of Education is dropped from the Republican Party Plank at the 1984 convention. The new strategy is advancing an excellence agenda through the department.




	1988
	The Hawkins-Stafford ESEA amendments eliminate block grants, and increase federal Title I appropriations by $500 million on the condition that schools document improvement on new state-level National Assessment of Educational Progress (NAEP) assessments. Most states set their annual improvement targets as low as possible.




	1989
	George H. W. Bush convenes state governors, including then Arkansas Governor Bill Clinton, for a national education summit in Charlottesville, Virginia. Participants commit to national academic performance goals to be achieved by the year 2000.




	1990
	Wisconsin enacts the first modern-day voucher scholarship program for low-income students in Milwaukee.




	1991
	Bush unveils America 2000. Under the plan American students will lead the world in math and science performance, and the high school graduation rate will reach 90 percent by the year 2000.
It proposes national standards and voluntary national tests, but it is not passed.
The first charter school opens in Minnesota.




	1994
	The ESEA is reauthorized. President Clinton renames and expands America 2000 as Goals 2000: The Educate America Act, which links states’ ESEA funding to having federally approved education plans, including annual testing and ensuring students make adequate yearly progress.




	1997
	Arizona enacts the first tax-credit scholarship program. Unlike voucher scholarships, which are publicly funded, these scholarships are funded by private donors who may claim credits for their contributions on their state income taxes.




	1998
	
April 3 US Department of Education releases Achievement in the United States: Progress Since A Nation at Risk. It finds 17-year-olds’ math and reading performance is largely unchanged since the early 1970s. On international comparisons, American students’ relative performance ranking declines as they progress to higher grades in school.




	2000
	Florida enacts the first voucher scholarship program for students with disabilities.




	2001
	
January 23 President George W. Bush introduces his first legislative proposal, a 25-page concept paper outlining the No Child Left Behind Act (NCLB). It expands Clinton’s ESEA reauthorization.




	2002
	NCLB is enacted with strict mandates on teacher quality, testing, and demonstrating adequate yearly progress toward the goal of 100 percent student proficiency in reading and math by the year 2014.




	2002
	The US Supreme Court upholds the constitutionality of Cleveland’s voucher scholarship program (launched in 1996) in Zelman v. Simmons-Harris.




	2004
	The D.C. Opportunity Scholarship Program is enacted by Congress, offering low-income students scholarships to local private schools.




	2008
	The US Department of Education releases another update to A Nation at Risk called A Nation Accountable. It calls student performance “a national shame” and concludes, “If we were ‘at risk’ in 1983, we are at even greater risk now.”




	2009
	President Obama signs into law the American Recovery and Reinvestment Act (ARRA).
July As part of the ARRA, Obama launches Race to the Top, a $4.25 billion competitive grant program. To be eligible, states must agree to join one of two multi-state consortia and adopt common K–12 standards, among other requirements.




	2010
	
January 7 California becomes the first state to enact parent trigger legislation, which empowers parents to convert failing district-run public schools into independently operated charter schools.
March 30 The Student Aid and Fiscal Responsibility Act is enacted as part of the Health Care and Education Reconciliation Act, making the Department of Education the sole college student loan lender.




	2011
	
April 11 The US Supreme Court deems tax-credit scholarships constitutional in Arizona Christian School Tuition Organization v. Winn, stating that opponents’ case “assumes that all income is government property, even if it has not come into the tax collector’s hands. That premise finds no basis in standing jurisprudence.”
April 12 Arizona becomes the first state to enact an education savings account (ESA) program. Parents of eligible students who do not prefer a public school disenroll their child, and the state deposits 90 percent of what it would have spent into the child’s ESA for approved education expenses.
September 23 Without congressional approval, President Obama launches his ESEA flexibility package granting states exemptions from certain mandates, including the 100 percent student proficiency deadline, in exchange for accepting other mandates such as adopting Common Core standards.




	2012
	
October Every state except four has adopted Common Core standards.




	2014
	Indiana, Oklahoma, and South Carolina vote to replace Common Core standards. Minnesota never adopted Common Core math standards.




	2015
	
December President Obama reauthorizes the ESEA. The updated version, called Every Student Succeeds Act (ESSA), returns some power over the nation’s public schools to the states. Although the ESSA would end the Adequate Yearly Progress (AYP) mandates under NCLB, which require that all students in all states make “adequate” annual progress or have the state risk federal sanctions, the proposal would keep the annual testing structure in place. Federally mandated annual testing would continue to have a real effect on local school policy, while continuing the trend of record-breaking federal education budgets.










Introduction





THE SPECTER OF federal intervention in education has been a contentious issue since the American founding and remains so today. Nowhere does the word education appear in the Constitution. In fact, “powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people,” according to the Tenth Amendment. Certainly, the Framers of the US Constitution never spoke of any traditional or historical partnership between the federal government and the states with regard to schooling—in fact, they were entirely silent on a federal role in education, placing it among those unenumerated powers. Speaking for his colleagues at the Constitutional Convention in Philadelphia, Gouverneur Morris of Pennsylvania argued that congressional action to advance education “is not necessary.”1


More than 200 years later, however, the US Congress decided in 1979 to establish the US Department of Education, with considerable powers that interface with state and local policy-making. By institutionalizing the federal role in education, they seemingly validated the right of the US government to have a voice in how a student should be educated. In a time when the Constitution is under duress from many quarters, that role has been widely accepted and rarely challenged, but many opponents have spoken against the federal role over the two centuries that it has been steadily growing.


The first step took place in 1862, when President Abraham Lincoln signed the Morrill Land Grant Act, which provided federal land grants to the states for the support and expansion of agricultural colleges. When it was being debated in 1859, US Sen. James M. Mason of Virginia worried about the long-term effects of “substituting the wisdom of Congress and the discretion of Congress in the management of domestic affairs of the States … All this to be done—for what? That the States may be bribed by Federal power to conform their domestic policy to Federal will.”2


A century later Sen. Barry Goldwater objected to the National Defense Education Act of 1958, which included twelve federal mandates on the states—a regulatory pittance by twenty-first-century standards. Speaking in opposition, Senator Goldwater said that “the federal government has no funds except those it extracts from the taxpayers who reside in the various States. The money that the federal government pays to State X for education has been taken from the citizens of State X in federal taxes and comes back to them, minus the Washington brokerage fee.”3


The legislation was adopted, foreshadowing the 1965 Elementary and Secondary Education Act, which distributed nearly $25 billion in federal dollars by 2010, each dollar laden with strings mandating state and local educational policy. Andrew J. Rotherham, a former education adviser to President Bill Clinton during the passage of Goals 2000, which mandated various student achievement outcomes, noted that “any reform you want to accomplish in Washington has to be accompanied by some sugar, some money, to buy people off … [it’s] essentially a bribe to the states.”4


On the heels of the ESEA came calls for a US Department of Education, intended to manage and streamline the increasing federal efforts—and investment—in education. Again, this was not without opposition. Some believed the advent of the Department of Education amounted to a swan song for constitutionally limited government. Others saw it as a necessary concentration of power to enforce and improve education nationwide. Both views are mistaken.


As citizens, we have a responsibility to scrutinize our government institutions—in this case, the US Department of Education—taking candid note of their successes and failures. How did proponents of federal intervention in education overcome the constitutional challenges? Has the Department of Education fulfilled its many promises? Is it worthy of continued existence? And if it were abolished, what would be the impact on the young people who are our future? This book hopes to answer those questions.


In the first five chapters, I chronicle the transformation in thinking and the actions that culminated in the establishment of the Department of Education, following the growth of federal involvement into the present day. Four major changes in thought about education and the role of government in providing it occurred first, and they help explain where we are now. Prior to the mid-1800s was a constitutional period marked by restraint with regard to federal involvement in education. While Congress and presidents made numerous attempts to extend the reach of the federal government into higher education, not even the most ardent advocates suggested proceeding without first amending the Constitution. That restraint dissipated by 1860, when calls intensified for federal subsidies to agricultural colleges through Morrill Land Grant Acts. When President Lincoln signed the act into law in 1862, he ushered in today’s system of federally subsidized postsecondary institutions—and with barely a word of opposition.


During the foothold period that followed, a US Education Department was established in 1867, but it was downgraded and defunded within one year and reshuffled from one Cabinet-level department to another over the next century. The department may very well have languished in obscurity indefinitely absent the progressive period that followed. Progressive education theories, most notably those of John Dewey, gained ascendancy in schools of education nationwide beginning in the early nineteenth century. Thanks to those theories, schooling and teacher instruction were increasingly institutionalized and taken over by the certified teaching “experts.” Progressive pedagogical theories amounted to thinly veiled socialist political agendas that viewed classrooms as laboratories—and students as revolutionary guinea pigs. Socialization—the creation of docile, tolerant creatures of the state—became the unofficial curriculum camouflaged behind a bevy of experimental reading, writing, and ’rithmetic courses.


As the influence of progressive education spread throughout the early to mid-twentieth century, it paved the way for the fourth and final major change, the education power-politics period typified by the rise of influential special interest groups, most notably the National Education Association, the country’s largest teachers union. By the 1970s the NEA had abandoned its predecessors’ idealistic view that education should not be polluted by politics. On the contrary, to advance its influence over education—not to mention the substantial sums funding it—the NEA became increasingly adept at flexing its political muscle to elect politicians who would push for making education a distinct Cabinet-level department. The federal government, for its part, had learned that the states seemed willing to trade federal involvement for federal dollars—so establishing such a department simply formalized more than a century’s worth of practice. These two developments helped solidify the establishment of today’s US Department of Education.


If the department’s first thirty years of operation teach us anything, however, it’s that government bureaucracies do not improve with age. On the contrary, as shown in Part II, the US Department of Education is a cautionary tale about letting government exceed its constitutional bounds and reach into children’s classrooms. Chapter 6 illustrates that the US Department of Education did not fulfill its promises, despite the infusion of more and more taxpayer dollars and the intrusion of federal curricular agendas into local classrooms. At an administrative level, the federal education machine is more unwieldy than ever. Most important, American students have been performing at about the same levels since before the department was created. The proliferation of federal programs and federal funding has had no appreciable effect on how well they do in school.


Of most concern in an increasingly competitive global economy, American students are performing at mediocre levels compared to their international peers, as we see in Chapter 7. The following chapter examines educational policy and practice to shed light on what’s working in top-performing countries around the world.


Based on this information, you can reach your own conclusions. In Part III, I lay out my own thoughts about what the evidence suggests. Modification—tried again and again as the twentieth century turned to the twenty-first—has made matters worse. This situation demands bold and critical evaluation, and in Chapters 9 and 10 I suggest some measures that are warranted. The analysis of the history of the US Department of Education and my perspective on the relevant politics is the core theme of this book.


What next? Chapter 11 isolates a key factor from the top-performing nations overseas: Parental choice promotes competition among schools. Having to compete for students and their associated funding introduces powerful incentives for schools to be more responsive and efficient and to focus on improving student learning because otherwise they will lose students to better schools. In Chapter 12, we see how privatizing the federal role in postsecondary education—mostly accomplished through student loans and grants—can help both the students and the institutions they attend.


Not insignificantly, this strategy also restores constitutional authority over education to citizens of the states, affirming the decision of the Founders. More than thirty years after the creation of the US Department of Education students, taxpayers, and the country are not better off—but they can be. After decades of abdicating our constitutional rights over education under the guise of partnering with the federal government, we should not be surprised that Washington continues to act as the senior managing partner. It’s time to dissolve that partnership once and for all and abolish the US Department of Education.






PART I


The History of the US
Department of Education
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	Federal Hands Off Education







THROUGHOUT THE COLONIAL era and the early Republic, a diversity of nongovernment schooling options existed, long before the rise of government-mandated schooling. In their efforts to encourage education during this period, presidents and members of Congress exercised a level of constitutional restraint that might seem surprising today. Even the most ardent supporters of benevolent federal involvement in education, including Presidents George Washington, Thomas Jefferson, and James Madison, insisted that the Constitution made no provision for a federal role in education and that, absent a constitutional amendment, the federal government had no authority whatsoever in this arena. That sentiment began shifting as immigration increased.


Government schooling proponents insisted that immigrant parents with foreign customs and faiths could not be entrusted with the education of their children. Only a government schooling system could educate their children with a view to preserving the public order. Such arguments were largely informed by the ideas of Horace Mann, who helped lay the foundation for free, homogenized, and institutionalized schooling managed by experts.


This chapter examines early American views of federal involvement in education and the form schooling took prior to the mid-1800s. It concludes that government-run schools failed to establish the basic order proponents promised; however, proponents did manage to establish the notion of a system of institutionalized schooling supported by government, and this notion would help pave the way for the first national education department.


Early Views on Federal Involvement in Education


Whether the federal government should have a role in furthering education had been debated since the Constitutional Convention of 1787. During those meetings, Charles Pinckney of South Carolina and James Madison proposed four distinct plans for granting Congress authority to establish a university. On September 14, days before the Constitution was ratified, such authority was denied by a majority vote of six opposed.1 In fact, the only recorded words of objection were those of Gouverneur Morris of Pennsylvania, who stated such authority “is not necessary.”


After the Constitution was ratified, proposals for establishing a national university and allowing federal funding for educational institutions were routinely debated by Congress but ultimately defeated in the absence of clear constitutional authority.2 Plans for a national university supported in whole or in part with public funds had also been proposed by Presidents Washington, Jefferson, and Madison; however, none of their plans passed constitutional muster. Congressional authority concerning education was confined to Article I, Section 8, Clause 8 of the US Constitution, the power to “promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”


In his second inaugural address on March 4, 1805, President Jefferson reported that federal costs were being contained, and progress was being made toward retiring the national debt. He looked forward to the time when a federal surplus could be divided among the states to “be applied in time of peace” (emphasis original) to “great objects” such as education, provided there was “a corresponding amendment of the Constitution.” In other words, supporting education remained an ongoing consideration at the national level; however, the primary role of the federal government was viewed as ensuring funds to support the military, meeting its foreign obligations, and, insofar as possible, avoiding internal taxation of citizens.3


The importance of education in a free society is evident in President Madison’s first inaugural address delivered on March 4, 1809—again with the proviso that it should be promoted within constitutional bounds. Only after affirming his support of the Constitution and his respect for the rights of the states and the people did President Madison include among his remaining guiding principles a desire “to promote by authorized means improvements friendly to agriculture, to manufactures, and to external as well as internal commerce; [and] to favor in like manner the advancement of science and the diffusion of information as the best aliment to true liberty.”4


Thus, President Madison thought education relating to the trades and the liberal arts should be promoted in a free republic but only “by authorized means,” namely, constitutional ones. In his second annual message to Congress on December 5, 1810, President Madison again urged consideration of a national university “instituted by the National Legislature” and paid for “out of the vacant grounds which have accrued to the nation within those limits.” President Madison envisioned his proposed national university “superadding to the means of education provided by the several States” and asserted that “though local in its legal character, [it] would be universal in its beneficial effects.” According to President Madison:


By enlightening the opinions, by expanding the patriotism, and by assimilating the principles, the sentiments, and the manners of those who might resort to this temple of science, to be redistributed in due time through every part of the community, sources of jealousy and prejudice would be diminished, the features of national character would be multiplied, and greater extent given to social harmony. But, above all, a well-constituted seminary in the center of the nation is recommended by the consideration that the additional instruction emanating from it would contribute not less to strengthen the foundations than to adorn the structure of our free and happy system of government.5


On February 18, 1811, Representative Samuel L. Mitchill of New York delivered a committee report to the House on President Madison’s proposal for a national university. It aptly summarizes the sentiments of the early Republic up to that time concerning the importance of education and the proper role of the federal government:


To a free people it would seem that a seminary … would be one of their best guards of their privileges, and a leading object of their care. Under this conviction, the patriotic spirit of Washington led him more than once to recommend … an attention to such undertaking … Two other Presidents have subsequently presented the subject to the Legislature as worthy of especial consideration. Authorities so respectable, in favor of a project so desirable, carry with them great weight. A central school at the seat of the General Government, darting the rays of intellectual light, or rolling the flood of useful information throughout the land, could not fail to make a strong impression. A noble and enlarged institution may be conceived to impart its pupils the most excellent instruction, and, by properly qualifying persons to be teachers and professors, to introduce a uniform system of education among the citizens. On weighing these and other advantages, it was necessary to consider whether Congress possessed the power to found and endow a national university. It is argued, from the total silence of the Constitution, that such a power has not been granted to Congress …. The Constitution, therefore, does not warrant the creation of such a corporation by any express provision.6


Congressman Mitchill goes on to note that a university located within the District of Columbia and fully funded through private means would not be unconstitutional; however, one supported even in part by public lands was not appropriate. In fact, the committee report proceeds from a finance principle that today seems foreign. Mitchill continues:


The endowment of a university is not ranked among the objects for which drafts ought to be made upon the Treasury. The money for the nation seems to be reserved for other uses. The incorporation of a university, without funds, appears a fruitless and inefficient exercise of the legislative power … The matter then stands thus: The erection of a university … is not among the powers confided by the Constitution to Congress.7


With that, President Madison’s proposal is not taken up by the House of Representatives. Madison proposed a national university again in his seventh annual message to Congress on December 5, 1815, and was again rejected. It is significant to note that President Madison never urged Congress to act without constitutional authority. Yet President Madison persisted the following year in his eighth annual message to Congress on December 3, 1816, stating, “The importance which I have attached to the establishment of a university within this District on a scale and for objects worthy of the American nation induces me to renew my recommendation of it to the favorable consideration of Congress.” 8


About a week later, Rep. Richard Henry Wilde of Georgia spoke for the House committee responsible for considering President Madison’s proposal. He noted that in this session for the first time a bill would be introduced favoring the establishment of a national university, in part because peaceful conditions and a budget surplus made it an opportune time. He explained:


If American invention, unassisted as it has been, already excites the astonishment of Europe, what may not be expected from it when aided and encouraged? And why should not aid and encouragement be endowed by institutions like the present, founded and endowed by the munificence of the State? … Under a conviction, therefore, that the means are ample, the ends are desirable, the object fairly within the legislative powers of Congress, and the time a favorable one, your committee recommend[s] the establishment of a National University, and have directed their chairman to submit a bill and estimates for that purpose.9


Conditions shifted dramatically over the next few months, and in March 1817, Congressman Wilde appeared before the House recommending that his committee’s consideration of a bill to establish a national university be postponed indefinitely. He predicted that one day their successors would benefit “from meditating among the tombs of National Education and Internal Improvement…. They would learn to distinguish those things which were intended for Congress, from those, if any, intended only for the people.”10


Schooling before the US Department of Education


While Congress was debating what—if any—constitutional role it had to play in advancing education, a variety of schools were already well established in the states. Compulsory education laws were few and far between during the American colonial period, yet a variety of schools flourished. There were common schools, supported primarily by private donations and some local taxes; schools run by churches; schools that prepared students for college; charity schools for the poor; and private tutors.11


Massachusetts is said to have paved the way for government-run schooling in the United States with its compulsory education laws passed in the seventeenth century.12 Indeed, the first compulsory education law in the English-speaking world was the 1642 literacy law enacted by the Massachusetts Bay Colony.13 Revised and expanded in 1648, it required every town’s selectmen to “have a vigilant eye over their neighbors” because, it argued, too many parents are negligent in their duty to educate their children, and education is a singular “benefit to any commonwealth.”14 In 1647, Massachusetts enacted another compulsory education law, called the Old Deluder Satan Act.15


As the colony developed socially and economically, the government did not enforce the law, yet the number and kind of schools proliferated in tandem with the arrival of more immigrants. These schools included local schools teaching practical trades as well as private schools teaching religion and academics. In fact, by 1720, Boston had more private schools than taxpayer-funded schools. Private schools were so prevalent that by the end of the American Revolution, most Massachusetts towns had no taxpayer-funded schools.16 Such was the case throughout colonial New England.17 Even in Rhode Island, the most reticent of the New England colonies to adopt laws for the establishment of schools, a variety of common and private schools existed, including schools specifically for women.18


In the colonies outside of New England, various land grants and tax laws were passed for the establishment of common schools, but private religious schools were the norm. The Society for the Propagation of the Gospel would commonly send missionaries and ministers to teach the young throughout the colonies, and Catholic missionary schools for Indians and general parochial schools were established in Maryland as early as 1677. In fact, many of the nation’s best schools were established during this early colonial period, including the Moravian schools in Bethlehem and Nazareth, Pennsylvania, and the William Penn Charter School in Philadelphia, which was open to girls as well as boys and was also free for those who were unable to pay tuition.19


The free, unregulated system of education that prevailed throughout the colonies was conducive to a spirit of independence and contributed to the high literacy rates that were crucial for the spread of revolutionary ideas. In fact, as education author Samuel L. Blumenfeld noted, “Out of such educational freedom and diversity came enough consensus and agreement to make possible not only the Declaration of Independence, but also the pursuit of a long difficult war against Great Britain, and the establishment of a national government based on an ingenious Constitution.”20


Thus, in a continued spirit of educational freedom, the US Constitution made no mention of education and, by its silence on the issue, reserved such power for the people of each state. As former colonies began drafting their state constitutions during the revolutionary period, tax-supported government schools flourished alongside private schools.21 Parents of all backgrounds—economic, social, and religious—could find a school that was right for their children, and schools, in turn, had to serve students or lose them to competing schools nearby.


Up until the early 1800s education advocates largely emphasized the importance of universal access to primary and secondary education and were less focused on controlling, much less preventing, voluntary educational efforts. Government funding for education was not considered essential to universal access. In 1776 Adam Smith explained in The Wealth of Nations that educational instruction benefits society as a whole and that general benefit could justify public funding for it. Smith noted, however, that an even more compelling case could be made that education and instruction should be privately financed, either by the immediate beneficiaries themselves or by private benefactors.22


Not long afterward, Thomas Paine appears to predict that compulsory schooling proponents would justify public subsidies for government schools by appealing to the plight of poor children. In 1791 in the section of his seminal work The Rights of Man entitled the “Ways and Means of improving the Conditions of Europe, etc.,” Paine suggests that instead of subsidizing a schooling system, public funds should instead be provided to poor parents directly in the form of vouchers so they could send their children to schools of their choice.23 Paine also believed the poor should not be compelled to attend schools far away from their homes: “Education, to be useful to the poor, should be on the spot; and the best method, I believe, to accomplish this, is to enable the parents to pay the expense themselves.”24


Nearly seventy years later in 1859, John Stuart Mill elaborated on this idea in his seminal work On Liberty. Like Paine, Mill believed parents, not government, should be allowed to choose their children’s schools—even if they are poor. As Mill explains, just because the government mandates and subsidizes universal education, it does not follow that government is the proper provider of education:


If the government would make up its mind to require for every child a good education, it might save itself the trouble of providing one. It might leave to parents to obtain the education where and how they pleased, and content itself with helping to pay the school fees of the poorer classes of children, and defraying the entire school expenses of those who have no-one else to pay for them.25


Thus, for Mill, the government should be the education funder, not its provider, leaving this role to many competing educational providers.


Given the prevalence of schools and voluntary financing structures during the late eighteenth and early nineteenth centuries, few state constitutions even mentioned education. In fact, of the sixteen state constitutions that were adopted and revised between the signing of the Declaration of Independence and the close of the eighteenth century (1776–1800), only seven explicitly mentioned education.26 They focused largely on the encouragement of learning generally—much like Article I, Section 8, Clause 8 of the US Constitution. For example, the constitutions of Delaware and Georgia briefly directed the establishment of schools for the promotion of the arts and sciences. Yet those laws were largely ignored before being formally repealed in Delaware, and Georgia’s law was repealed within just three years.27 The constitutions of Massachusetts and New Hampshire extolled the importance of knowledge, wisdom, and virtue and directed the protection and encouragement of school societies; the constitutions of North Carolina, Pennsylvania, and Vermont encouraged the establishment of pauper and low-cost private schools.28


This emphasis on universal access was also evident at the national level. Congress passed the Land Ordinance of 1785, which mandated that newly created states in the Western Territory set aside land for the maintenance of public schools.29 Two years later in 1787, Congress passed the Northwest Ordinance, which stated, “Religion, morality, and knowledge, being necessary to good government and the happiness of mankind, schools and the means of education shall forever be encouraged.”30 Massachusetts, however, was the first state to lay the foundation for government-financed elementary and secondary schools beginning with its 1780 Constitution, which stated:


… it shall be the duty of legislatures and magistrates, in all future periods of this commonwealth, to cherish the interests of literature and the sciences, and all seminaries of them; especially the university at Cambridge, public schools, and grammar-schools in the towns; to encourage private societies and public institutions.31


Less than 10 years later, in 1789, the Massachusetts Education Act was adopted, requiring that in all communities of at least 200 people, both boys and girls should be educated in the same subjects through the elementary level at public expense.32 While these schools were locally managed and financed, without any centralized authority mandating academic, textbook, or teacher standards, this law did help pave the way for the current system of government-run schools.33 In compliance with the 1789 Massachusetts law, Boston passed its own Education Act that same year, which gave rise to the first citywide system of public schools in the country.34 That Boston prototype, however, would be almost unrecognizable to modern Americans, accustomed to believing that government-run schools are more democratic than private schools. As education author Blumenfeld explains of the Boston public schooling system:


All primary education was still private, and a child had to be able to read and write to be eligible for the public grammar school at age seven. In addition, the public grammar schools had to compete with a large number of private schools for the school-age population. Also, the crowning glory of the public system was not a school for the poor but the elitist Boston Latin School, which provided, at public expense, the classical preparatory training needed by those intent on pursuing higher studies at Harvard College. Some of its students came from the wealthiest families in Boston. Thus, the purpose of the city school system was not to insure literacy for all or to provide special educational opportunities for the poor.35


Furthermore, groups pushing for the perpetuation of a tax-supported common school system were often those with a vested interest, such as educators, textbook writers, publishers, and suppliers.36


Connecticut and New Hampshire adopted laws similar to the one in Massachusetts, while New York went a step further with generous appropriations for establishing and maintaining schools statewide.37 Those funds, however, were intended to finance schools only in part, meaning localities continued their financial support of their schools. Likewise, private religious schools were eligible for state funding, but parents were also expected to pay tuition.38 States at the time varied in their public school maintenance laws. Absent compulsory laws, many citizens refused to tax themselves for new public schools when private schools, including abundant charity schools, were already educating children.


Although the push for general and common school laws was strong in New England, this was not the only part of the country where nongovernment schools flourished. The six middle colony states of Pennsylvania, Delaware, Maryland, Virginia, New Jersey, and Georgia were more reticent to embrace government control of education and instead sought to encourage schools administered through church and charitable organizations.39 Legislation in these states was more likely to make provisions only for the very poor. For example, between 1801 and 1817, Maryland passed legislation funding schools for the poor through lottery, bank, and property taxes. In 1796 Delaware created a state school fund from the profits generated by tavern and marriage licenses. This fund was appropriated in 1817, when three counties were each granted $1,000 per year to instruct poor children in reading, writing, and arithmetic.40 Pennsylvania and other states also passed tuition grant laws so children from poor families could attend private schools.41 In 1822, Georgia appropriated $250,000 in a fund initially created for free schools to pay private school tuition for poor children.42


Rhode Island, North and South Carolina, Kentucky, and Tennessee took little to no substantive legal action promoting education or the establishment of schools prior to the 1830s. Most legal proposals in these states were not approved because of a lack of interest in state-supported schools.43 Rhode Island’s constitution did not even mention education until 1842. In 1800 a group of citizens petitioned for a school law that provided state funding and required the establishment of a school in every town for instruction in reading, writing, and arithmetic. Opposition to this law was so great, however, that it was repealed in 1803. In 1825, a common school for poor children was permitted in Newport, and by 1828 the legislature had passed a permissive state school law, but the number of public schools remained minimal.44 Along with schools for the poor, schools for girls and minorities were also prevalent, and not just in the North.


Although much of the South was slower to establish an organized system of public schools, a variety of schools and academies were available, and the South led the nation in founding seminaries for girls.45 Jesuits seeking to educate Indians founded the earliest schools in Arkansas. By the early nineteenth century, the territory contained a system of reputable private schools. The first school law, passed in 1829, made provisions for admitting the poor to these private schools free of charge and specified that, when funds would permit, the territory should provide free instruction for all.46


Because Louisiana was initially settled by French adventurers, very few schools were instituted prior to Spanish possession of the territory in 1761. Even those schools that the Spanish established were poorly attended.47 In 1805, the University of New Orleans, modeled after the University of France, was set up to provide comprehensive education for all grades throughout the territory, but the plan was impractical and soon failed. About the same time several academies were founded throughout the territory, and legislative appropriations providing for tuition assistance and the establishment of new schools became common. In 1847 a free school act was passed to guarantee at least three years of schooling to all those under the age of twenty-one.48 As early as 1714, the French and Spanish missionaries who settled Texas constructed buildings to be used for churches, forts, and schools, and the Spaniards who occupied the territory went to great lengths to educate and convert the Indians. In 1829, the Mexican government organized a quasi-public system for the purpose of teaching reading, writing, arithmetic, and Catholic catechism, but free tuition was limited to five poor students per school. The Mexican government also granted over 17,000 acres of land to English-speaking settlers for the purpose of establishing primary schools, but only four such schools were in operation by 1834.49 Immediately after winning independence from Mexico, the Texas republic chartered an academy, a college, and a university. When Texas was admitted into the union in 1845, its constitution required the legislature to establish a system of public schools.50


In Mississippi and Alabama, early French and Spanish settlers did very little to establish or maintain schools, although private tutors were employed by wealthy planters. Toward the end of the eighteenth century, however, New England settlers established a number of private schools in both states.51 Shortly after, the two territories began authorizing the establishment of academies funded by a mix of tuition fees, public land grants, and special legislative assistance.52 In 1826 Mobile, Alabama, instituted a system of public schools under a special law enacted for the county. Under this law, the county school board and commissioners were authorized “to establish and regulate schools, and to devise, put in force, and execute such plans and devices for the increase of knowledge, educating youth, and promoting the cause of learning in said county, as to them may appear expedient.”53


In Florida, there was virtually no interest in public education until 1831, when several citizens of Tallahassee founded the Florida Educational Society. Branches of the society were given the task of establishing schools in towns of the territory, but no further action was taken until legislation was passed in 1835 to authorize the register of the land office to select lands granted by Congress “for schools, seminaries, and other purposes” and required that three school trustees be chosen in each town. Each town was permitted to lease the allotted lands, and each township committee could apply the proceeds as it saw fit. In many instances this funding was handed over to a private school.54


Government support for public schools grew, through land grants and taxes, yet the demand for private education remained strong during this era. According to University of Colorado, Boulder, economics professor Barry Poulson,


Private education was widely demanded in the late eighteenth and nineteenth centuries in Great Britain and America. The private supply of education was highly responsive to that demand, with the consequence that large numbers of children from all classes of society received several years of education.55


Such results were achieved through a highly competitive schooling climate. Private schools, including schools run for profit as well as charity schools, offered a diverse curricula ranging from vocational technical to classical college preparatory for students from all walks of life. Today Americans are debating the merits of a homogenized, Common Core national curriculum; the course offerings in American schools before the rise of government schooling were very different. According to education historian Robert Seybolt:


In the hands of private schoolmasters the curriculum expanded rapidly. Their schools were commercial ventures, and, consequently, competition was keen. To succeed at all, they were obliged to keep pace with current educational needs, and to respond immediately to any expression of these needs. Popular demands, and the element of competition forced them not only to add new courses of instruction, but constantly to improve their methods and technique of instruction. Town schools, and others supported by public money continued their old accustomed ways. Their curricula resisted change. The public mind that conceived them could not react promptly to a developing environmental situation…. It did not allow the schoolmaster freedom to effect changes in a curriculum which it had designated.56


Still, some education advocates feared that absent a government schooling system, large numbers of disadvantaged children would not receive an education. In 1817, for example, members of the Boston School Committee wanted to phase out private schools in favor of government schools, insisting that poor parents could not afford private school tuition.


The movement in support of compulsory government-controlled schools first gained momentum in Boston as a result of the growing power and influence of the Unitarian movement.57 Because previous common schools were run largely by Calvinist clergy members, Unitarians sought to eliminate Calvinist influence by bringing the schools under centralized state control. The Unitarians’ support for public education was based primarily on their rejection of the Calvinist understanding of the nature of man and salvation.58 They dismissed the Calvinist notion of original sin and believed instead that salvation through faith could be replaced by salvation through education. Like the philosopher Jean-Jacques Rousseau, Unitarians held that man is innately good and perfectible but is corrupted by civilization. Thus, they believed that evil is the result of poverty and ignorance and could be eliminated through education.


In formulating a plan for public education, the Unitarians were greatly influenced by the writings of the English social reformer and communist Robert Owen.59 According to Owen, capitalism and religion create a competitive, divisive, and irrational environment. Consequently, the poor cannot be trusted to raise their own children correctly because they are the ones who are most affected and corrupted by this environment. Ultimately, Owen held that human beings can be collectively shaped into any character, but a new uniform and collective education would be necessary to achieve this goal. Blumenfeld explains that although the Unitarians rejected Owen’s socialism, they were “greatly persuaded by the idea that a child could be molded into a rational, virtuous human being by education.”60 Thus, to establish a basis for a collective system of education, members of the Boston School Committee, which included several influential members of the Unitarian church, campaigned in May 1817 to establish a system of primary public education. Committee members declared that such a system was necessary because, absent a government schooling system, large numbers of disadvantaged children would not receive an education. Yet the committee’s own survey results revealed that, on the contrary, 96 percent of the city’s children already attended school. Further, its survey underscored that even without mandatory attendance laws, the overwhelming majority of parents willingly paid for private instruction, and private charity schools abounded, enrolling children from families who could not afford to pay anything toward their education.61 In spite of such findings, the idea of government-run schooling became increasingly popular.


God, Mann, and the Rise of
Government Schooling in the States


Public school advocates launched a vigorous press campaign that ultimately succeeded in convincing Boston city officials to create a new government-run schooling system instead of working with existing private schools. As Blumenfeld explains:


The promoters of the public primary schools focused their attention on the several hundred poor and delinquent children who were not in school. What [are] these children doing, they asked. Who has charge of them? Where do they live? Why are they not in school? They warned that unless these children were rescued from neglect, they would surely become the criminals of tomorrow, and their cost to society would be far greater than the cost of public primary schools. What is curious about this campaign is that the promoters never suggested that perhaps the city might subsidize the tuition of children whose parents could not afford to send them to the dames’ schools, thereby saving the taxpayers the cost of an entire public primary system. What they insisted on was an expansion of the public system to include the primary grades, and they would not settle for anything less. Their persistence paid off.62


These arguments, of course, foreshadowed the ones national education department advocates successfully used fifty years later. As of 1820, only around one in five Boston school children attended public schools, indicating the prevalence of private schools. Yet around this time a small group of schooling reformers petitioned the city government to have government-funded public schools replace private schools, insisting that poor families couldn’t afford the tuition. In response, the Boston School Committee was formed and conducted a survey that ultimately found 96 percent of the city’s primary students were already enrolled in schools—even though the vast majority of the city’s schools were private and there were no compulsory school attendance laws. The survey revealed that most Boston parents were willing to pay out-of-pocket tuition, and charity schools accepted students whose parents could not afford to pay tuition. Undeterred, reformers and the local press focused on the 4 percent of children not in school to pressure the city government to create a Primary School Board to oversee a newly created system of government-funded schools throughout the city rather than allow local governments to subsidize private-school tuition for students from poor families.63 Yet Boston was not an isolated instance.


In eleven states, virtually all minor children were already receiving an education without a government schooling system. Support for government schools was strongest among the wealthy, not the middle- and low-income families who stood to gain from publicly subsidized free government schools.64 Recognizing this, by the 1830s reformers shifted their focus from universal education to the provision of a uniform education. A universal and uniform government schooling system was considered the most practical way to counteract the increasing diversity of students and schools, which many reformers believed threatened social cohesion.65 Thus the notion of school as a benefit for the schooled began a 180-degree shift. Beginning around this time, schooling came to be viewed as less about enlightening children and more about teaching compliance with national values and protecting society.66 Preserving democracy through a universal, uniform system of government-run schools was therefore considered integral to preserving democracy itself. Across the Atlantic in Europe, many countries had begun implementing state-run schooling systems starting in the early 1800s. While Holland was the first country to do so, the Prussian model had the most influence in the United States.67 Early American government schooling advocates, influenced by the Prussian model, had only limited success in implementing a similar system—at first. That changed with Horace Mann, who is credited as the father of American public education.


As president of the Massachusetts State Senate, Mann was a key figure in creating the country’s first state education board, in 1837. Later that year, he was appointed board secretary and served until 1848.68 Mann favored the centralized Prussian education model designed to provide instruction in religious doctrine and maintain the social structure in Germany’s Protestant states.69 It was popularized by French philosopher Victor Cousin in his 1833 work, Report on the Condition of Public Instruction in Germany, and Particularly Prussia. According to Cousin, the Prussian system was entirely state-controlled from the lower grades through university.70 The state supervised the training of teachers, made school attendance compulsory, punished parents for withholding their children from school, and aimed to make curricula and instruction uniform. In Cousin’s opinion, this public schooling system was “a prime example of the superiority of centralized authority.”71 Such centralization, however, was incompatible with the republican principles of the American Founders. For this reason, Mann sought to give the government primary authority in a decentralized system.72


In sharp contrast to contemporary opponents of parental choice in education, Mann and his fellow education reformers had an expressly religious purpose for establishing government schools: to protect a secularized Protestantism against the corrupting influence of the growing Catholic immigrant population.73 Opponents countered that centralized government control of schooling violated the principles of republican government, which gave priority to the rights of parents to educate their children in their own beliefs and traditions. Yet Mann’s predecessors had already begun laying the foundation of a universal, uniform government schooling system for the good of the public order.


In 1826 government schooling advocates such as Massachusetts Congressman James G. Carter insisted that government had to assume control over schools to assure its own preservation. “The ignorant must be allured to learn, by every motive which can be offered to them,” according to Carter. “And if they will not thus be allured, they must be taken by the strong arm of government and brought out, willing or unwilling, and made to learn, at least, enough to make them peaceable and good citizens.”74 Samuel Harrison Smith, a prominent Philadelphia literary publisher, advanced a similar sentiment in his award-winning late eighteenth-century essay for the American Philosophical Society. It is a national “duty to superintend and even to coerce the education of children,” he said. “High considerations of expediency not only justify but dictate the establishment of a system which shall place under a control, independent and superior to parental authority, the education of children.”75 Samuelson shared his award with former surgeon general of the Continental Army Benjamin Rush, who vigorously campaigned for public schooling in Pennsylvania. “Our schools of learning, by producing one general and uniform system of education, will render the mass of the people more homogeneous and thereby fit them more easily for uniform and peaceable government,” he wrote in 1786.76


The poor were not the only targets for advocates of coerced government schooling. Immigrants, Irish Catholic immigrants in particular, were considered an ominous threat to the public order. Starting in 1820, Irish Catholic immigration increased rapidly, reaching 4 million by the early twentieth century.77 Writing for The Massachusetts Teacher in 1851, editor William D. Swan likened immigrants to pollutants of America’s once pure rivers. Absent a means of purification, it would have been better, according to Swan, “that when our fathers declared these United States free and independent, they had, at the same time, established a rigid non-intercourse with the rest of the world.” Swan elaborated on the need for compulsory government schooling of immigrants, explaining:


Our chief difficulty is with the Irish….With the old not much can be done; but with their children, the great remedy is EDUCATION. The rising generation must be taught as our own grown children are taught. We say must be, because in many cases this can only be accomplished by coercion. In too many instances the parents are unfit guardians of their own children. If left to their direction the young will be brought up in idle, dissolute, vagrant habits, which will make them worse members of society than their parents are; instead of filling our public schools, they will find their way into our prisons, houses of correction and almshouses. Nothing can operate effectually here but stringent legislation, thoroughly carried out by an efficient police; the children must be gathered up and forced into school, and those who resist or impede this plan, whether parents or priests, must be held accountable and punished.78


Starting in the 1850s, proponents of government schooling exploited nativist sentiment—especially anti-Catholic sentiment—to hasten the adoption of state constitutional provisions against using public funds for private, religiously affiliated schools.79 Such provisions were referred to as Blaine amendments, named for Speaker of the House James G. Blaine (R-Me.).80 While Congress defeated a similar amendment to the US Constitution, states systematically adopted such laws. In fact, after 1857 all but four states admitted to the Union had Blaine amendments in their constitutions prohibiting public funds going directly to religious schools.81


Mann’s public school vision of transforming immigrants’ children into proper citizens was a perfect fit for the prevailing wisdom about government’s role in education and was heavily influenced by Cousin. Mann’s notion closely resembles the Prussian notion of Schulpflichtigkeit, literally the national “school duty” or “school obligation” of parents to send their children to government-run primary schools. Cousin explained that parents’ national school duty closely resembles the Prussian idea of Dienspflichtigkeit, or military conscription. “Military conscription, instead of voluntary enlistment, at first found many adversaries among us: it is now considered as a condition and a means of civilization and public order,” according to Cousin. “I am convinced the time will come when popular instruction will be equally recognized as a social duty imperative on all for the sake of all.”82 Yet peaceful transformation of students into citizens within the public schools was not the reality for either orthodox Protestants or non-Protestant immigrants.


Religious tensions erupted throughout the 1850s and 1860s between orthodox Protestants and Catholics, including conflicts over which version of the Bible should be used in public school classrooms and over the use of textbooks that denigrated immigrants. The Philadelphia Bible Riots of 1844 left thirteen people dead, and St. Augustine’s Church was burned to the ground. A few years later Maine’s Supreme Court declared it was legal for public schools to compel Catholic students to read the Protestant Bible. Elsewhere, teachers beat Catholic students who refused to read the Protestant Bible.83 As Cato Institute education scholar Neal McCluskey has noted, “As industrialization grew during and after Mann’s crusade, and as poor Irish Catholic and later southern and eastern European immigrants poured onto America’s shores, public schooling’s indoctrination mission became even more central.” 84


While the states were embarking on their own experiments with government-run primary and secondary schools, Congress was initiating its own experiment with a nationwide system of federally subsidized universities as it debated two Morrill Land Grant bills. They were largely advanced under the benign auspices of encouraging practical higher learning to aid commerce and industry. Within five years, Congress enlarged its experiment by approving the country’s first national education department.
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	Early Steps Toward
a Federal Role in Education







THE FIRST NATIONAL education department was established in 1867, although it was treated for many years like a government stepchild. Two profound and related shifts had paved the way for greater government involvement in schooling.


At the national level, congressional lawmakers and presidents no longer confined themselves to their constitutional limits with regard to education. After decades of failing to get enough support for a constitutional amendment granting Congress express authority in higher education, proponents of federal involvement simply stopped trying. The turning point came in 1857, when Rep. Justin S. Morrill of Vermont introduced a bill to support agricultural colleges with public land grants. This bill forever changed the terms of the debate from whether the federal government should seek a constitutional role in education through the amendment process, to the expediency of such a role, regardless of its constitutionality. Congress simply acted, a shift that foreshadowed twentieth-century rhetoric about the states’ constitutional authority in education as “traditionally” or “historically” primary.


Meanwhile in the states, elected officials and those with political influence were convinced that parents could not be trusted with the education of their children. What began as an impulse to ensure equal access to schooling for disadvantaged children evolved into a push toward compulsory and—in no small part thanks to Horace Mann—uniform government schooling for all children under the auspices of promoting peace and civil unity. Echoes of those arguments persisted among twentieth-century proponents of a refurbished, Cabinet-level Department of Education, who insisted that centralizing policy decisions in a US Department of Education would dramatically improve schooling for disadvantaged students, while making all students across the board better, more tolerant achievers.


This chapter focuses on the developments and debates in Congress and in the states surrounding the establishment of a national education department, examining the various incarnations the department took over the next several decades as it was de-funded, downgraded, and shuffled from one Cabinet-level department to another. By the mid-twentieth century, what was called the Office of Education had become part of the Department of Health, Education, and Welfare. There its budget, staff, and stature grew exponentially. That growth foreshadowed the restoration in 1979 of a distinct, Cabinet-level Department of Education. Paving the way, however, were the Morrill Land Grant Acts adopted more than a century before.


The Morrill Land Grant Acts of 1859 and 1862


By the middle of the nineteenth century, the idea of a single national university located in Washington, DC, had been significantly enlarged. Lacking direct constitutional authority to intervene in education, some members of Congress saw another constitutional provision as a way to advance the idea of a national system of federally funded universities.


The notion was first floated in 1841 by Captain Alden Partridge of Norwich, Vermont, who submitted a plan to Congress recommending a national system of technical colleges supported by the proceeds from sales of public lands.1 Beginning in 1850, congressional records show it considered and rejected several related memorials, resolutions, and petitions from state legislatures as well as agricultural organizations and conventions.2


Jonathan Baldwin Turner is credited with promoting support for the education of farmers and mechanics as early as 1851 in a speech delivered at Granville, Putnam County, Illinois, calling for a “Plan for an Industrial University for the state of Illinois.”3 Turner expanded his Granville Plan in 1852 by recommending the establishment of a national system of agricultural and technical colleges supported by federal grants of public land.4 This plan was proposed to the Illinois General Assembly later that year, and on February 8, 1853, the Illinois General Assembly adopted a formal resolution asking Congress for “the liberal endowment of a system of industrial universities, one in each state of the Union.”5


By this time, the schooling debates had begun to focus on Article IV of the Constitution, Section 3, Clause 2: “The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State.”6


On December 14, 1857, Rep. Justin Smith Morrill introduced a bill donating these public lands to the states and territories to “provide colleges for the benefit of agriculture and the mechanic arts.”7 On April 20, 1858, he introduced a substitute bill, which called for the federal government to aid the states (not territories) in establishing or supporting agricultural and mechanical colleges with donations of public land located within their respective borders. The donations would amount to 20,000 acres for each senator and representative a state had in Congress. States with no public land within their borders were to receive land scrip equal to that amount, which they could sell to raise funds for the support or establishment of such colleges.8 Whether, or to what extent, Morrill based his bill on Turner’s Granville plan is uncertain. Nevertheless, the Morrill land-grant bills introduced in 1857 and 1861 were similar.


The original Morrill land-grant bill narrowly passed the House on April 22, 1858, by a vote of 105 to 100.9 In the following session on February 7, 1859, it passed in the Senate by a slim margin, 25 senators in favor and 22 opposed.10 On February 24, 1959, however, President James Buchanan vetoed the bill.11 Far from being a modest proposal, Morrill’s bill would have awarded more than six million acres of land worth nearly $7.6 million, according to official estimates at the time.12 To put the sheer scope of his plan into perspective, Morrill’s bill called for a federal donation of land roughly equivalent to the size of present-day Vermont, his home state, and costing about double that state’s 2010 total annual higher education expenditures, $99 million.13


Two years later on December 16, 1861, Representative Morrill introduced a slightly modified federal land-grant bill for agricultural colleges.14 It increased the land donations to the states from 20,000 acres to 30,000 acres for each senator and representative a state had in Congress. The colleges to be supported included those teaching “military tactics” as well as agriculture and mechanics. In addition, annual reports would be submitted by the states to the secretary of the interior instead of a new officer in the Patent Office.15


Unlike its predecessor, the bill encountered little resistance. By the time Representative Morrill introduced his new land grant bill, the Civil War had broken out, and thirteen states had seceded, which dramatically minimized opposition in Congress.16 The second Morrill land-grant bill passed both houses of Congress by wide margins, even though the House Committee on Public Lands recommended that it should not pass.17 The bill passed the Senate on June 10, 1862, by a vote of 32 in favor and 7 opposed.18 One week later the House followed suit, with 90 votes in favor and 25 votes opposed.19 President Lincoln signed the Morrill Act into law on July 2, 1862.20 At that time, nearly sixty colleges were funded by these land grants.21 Today, more than 100 colleges and universities are part of the country’s land-grant university system.22


The Morrill land-grant bills generated extensive and heated debate about their constitutionality and helped establish an enduring precedent of federal involvement in education. In fact, nearly a century later, education historian Harry Kursh noted that the Morrill Act of 1862 has been called the “first real Federal role in education, the first divergence from Constitutional intent.”23 The reaction of Sen. James S. Green of Missouri to the land-grant bill supports that view.


We have lived in this Government, under the original founders, under their immediate successors, and from step to step, from 1789 down to the present period of time, and this is the first time that a serious effort has been made to endow agricultural colleges by a donation from the Federal Treasury. We are now acting upon innovation, upon departure from the principles bequeathed to us by our fathers, and we ought to know well the ground we tread upon before we take the fatal step … if we have accomplished so much in the last half century without any such institutions as this, and without any such aid as this, how much may we still accomplish if we fail to give now? Is it not dangerous to tamper with a subject that has progressed so rapidly, more rapidly than any country where agricultural colleges have been established?24


Morrill’s Precedents and the Constitution


Representative Morrill was convinced that “the power of Congress to dispose of the public lands at its discretion is plain, absolute, and unlimited.”25 Nearly a century of precedent undermined his claim, however—including the very authorities Morrill invoked on behalf of his land-grant bill.


A careful review of the precedents Representative Morrill cited to promote his land-grant bill reveals that none of them would have advanced education at the expense of the Constitution. Until this point, Congress had confined itself to Article I, Section 8, Clause 8 of the US Constitution, which limits its power over education to “securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” Likewise, presidents had urged Congress, unsuccessfully, to support a constitutional amendment granting broader federal authority concerning education. Yet no president up to this time had ever urged Congress to assume such authority absent an amendment to the Constitution.


During his first annual message to Congress on January 8, 1790, President George Washington devoted particular attention to the advancement of knowledge alongside “the many interesting objects which will engage your attention,” including defense, foreign affairs, naturalization, and common currency.26 “The advancement of agriculture, commerce, and manufactures, by all proper means will not, I trust, need recommendation.” For President Washington, however, it was an open question what role, if any, Congress could play. Thus he concluded his first address stating only that the matter “will be well worthy of a place in the deliberations of the Legislature,” especially since similar proposals calling for federal aid for established institutions and congressional authority to found a national university had been defeated during the Constitutional Convention of 1787.27 Just a few months after his first address, the House of Representatives heard a motion by Rep. William L. Smith of South Carolina to refer President Washington’s suggestion to a select committee. The debate that ensued is instructive.


Rep. Michael J. Stone of Maryland objected, wondering “what part of the Constitution authorized Congress to take any steps in a business of this kind.” He noted that Congress already encourages learning through the powers authorized in Article I, Section 8, Clause 8, adding that “this is going as far as we have power to go by the Constitution.” Rep. Roger Sherman of Connecticut concurred, recalling that Congress was denied the authority to found a national university in the Constitutional Convention and that “this power should be exercised by the States in their separate capacity.” Rep. John Page of Virginia, however, disagreed stating his belief that Congress did, in fact, have the right to promote science and literature. A select committee would help settle the matter, and if it were determined that Congress did not have such authority, he “should consider the circumstance as a very essential defect in the Constitution, and should be for proposing an amendment.” The House, however, adjourned without a decision on the motion.28


President Washington’s final address in 1796 again prompted debate in the House of Representatives, along with a distinct plan proposed by James Madison just days afterward, to allow a privately financed Memorial from the Commissioners of the Federal City in support of a university there. Many members feared that plans proposed by President Washington and Madison would at some point require congressional funding of a national university. The remarks of Rep. John Nicholas of Virginia capture the tenor of those discussions. “Again: the President has recommended the measure. I would not be supposed to want a due respect either for those Commissioners or for the President; but, merely because recommended by them, we are not warrantable in adopting it.”29 The House delayed further action on both President Washington’s plan for a congressionally funded national university and Madison’s proposal for a privately funded university located within the District of Columbia, indicating that a majority of representatives—albeit a slim majority with 37 favoring postponement, 36 opposed—preferred to err on the side of caution with regard to federal involvement in education.30


In addition to President Washington, Representative Morrill also invoked the authority of President Thomas Jefferson to garner support for his federal land-grant plan, citing the following remarks from his sixth annual message to Congress on December 2, 1806:


Education is here placed among the articles of public care, not that it would be proposed to take its ordinary branches out of the hands of private enterprise, which manages so much better all the concerns to which it is equal; but a public institution can alone supply those sciences which, though rarely called for, are yet necessary to complete the circle, all the parts of which contribute to the improvement of the country, and some of them to its preservation…. The present consideration of a national establishment for education, particularly, is rendered proper by this circumstance also, that if Congress, approving the proposition, shall yet think it more eligible to found it on a donation of lands, they have it now in their power to endow it with those which will be among the earliest to produce the necessary income. This foundation would have the advantage of being independent on war, which may suspend other improvements by requiring for its own purposes the resources destined for them.31


There are several important distinctions, however, between President Jefferson’s proposal and Morrill’s land grant bill. First, President Jefferson’s remarks about the desirability of supporting education through federal funding or land occurred within the context of how best to expend federal surpluses. In his 1859 veto message, President Buchanan was clear that the national treasury was struggling to meet government obligations at the time and that it simply could not afford to donate land that could generate fair-market revenue for expressly defined functions.32 Second, President Jefferson did not let his passion for promoting education cloud his practical judgment. In his 1806 message to Congress, he warned that war with any number of European nations could erupt, and so funding national security was President Jefferson’s stated top priority.33 As Sen. Clement C. Clay, Jr., of Alabama objected, Representative Morrill made no mention of President Jefferson’s caveat that “I suppose an amendment to the constitution, by consent of the States, necessary, because the objects now recommended are not among those enumerated in the constitution, and to which it permits the public moneys to be applied.”34


In passing, Representative Morrill named Presidents Madison, James Monroe, and John Adams as additional authorities lending credibility to his federal land-grant scheme. In the interest of time, however, he omits referring to their remarks on the subject. Like President Jefferson, each of those presidents ardently supported the expansion of education. Yet Madison, Monroe, and Adams spoke even more forcefully than President Jefferson about preserving constitutionally limited government first and foremost. Like Jefferson, Madison was constitutionally circumspect when it came to congressional involvement in education. Such circumspection is especially admirable since Madison proposed more defeated or ignored educational proposals than any other authority Morrill named as precedents.


President Monroe did indeed recommend that Congress be granted the power to establish institutions of learning. However, Monroe was clear during his first annual message on December 2, 1817, that he did not believe Congress currently possessed such authority under the Constitution. He recommended instead that an amendment be referred to the states and was confident that given the chance, they would approve it.35 The states, however, were never given such an opportunity. In fact, just two years later in 1819, Rep. Mark Hill of Massachusetts moved to refer a constitutional amendment to the people granting Congress express authority to establish a national university. That motion was defeated.36


While Representative Morrill referenced Madison, Monroe, and Adams only in passing as compelling authorities for his federal land-grant plan, he insisted that President Andrew Jackson “was the steadfast friend of agriculture” and claimed, “There can be no question that General Jackson … would have approved of grants of land to all the States for the benefit of agricultural colleges.”37 Morrill cites select instances in which President Jackson approved specific land grants, but those examples hardly erase doubts about his supposed support for a federal land-grant plan for agricultural colleges. In fact, Sen. George E. Pugh of Ohio made a compelling case to the contrary when he invoked the May 3, 1854, veto message of President Franklin Pierce on a similar federal land-grant bill for insane asylums.38 In it President Pierce recalled President Jackson’s veto message of July 10, 1832, where he affirmed, “Nor is our Government to be maintained or our Union preserved by invasions of the rights and powers of the several States. In thus attempting to make our General Government strong we make it weak. Its true strength consists in leaving individuals and States as much as possible to themselves … not in binding the States more closely to the center, but leaving each to move unobstructed in its proper orbit.”39


The constitutionality of federal intervention in internal improvements, including education, is paramount—regardless of how worthwhile or expedient a particular improvement plan may seem. For this reason, President Jackson explained, “If it be the wish of the people that the construction of roads and canals should be conducted by the Federal Government, it is not only highly expedient, but indispensably necessary, that a previous amendment of the Constitution … should be made.” Specifically, for President Jackson, such an amendment should define and restrict federal power “with reference to the sovereignty of the States.” President Jackson went on to conclude, “When an honest observance of constitutional compacts can not be obtained from communities like ours … the degrading truth that man is unfit for self-government [must be] admitted. And this will be the case if expediency be made a rule of construction in interpreting the Constitution” (Emphasis original).40


Thus the precedents and authorities Representative Morrill invokes in support of his federal land-grant bill all urge constitutional circumspection and recognition that Congress is limited to expressly enumerated powers. In contrast, Morrill concluded his remarks on the House floor by claiming, “If we have the power to make special grants, in particular and individual cases, it would be more just and expedient, in its general application.”41


While Representative Morrill at least attempted to make his land-grant bill appear constitutional, his fellow proponent, Sen. Jacob Collamer of Vermont, dispensed with any such pretense altogether. “If Congress has the power to pass the law in question, the court says it is constitutional … that is a test by which we can ascertain whether a bill is constitutional for us to pass,” as Collamer put it. “Everything else in this case is a question of expediency, of propriety.”42 Such casual disregard represents a stark departure from the constitutional circumspection of the Framers and early American statesmen. It also foreshadows the more open disregard, and in some cases outright hostility, for constitutionally limited government expressed by proponents of a national education department just a few years later in 1867.


Representative Morrill prefaced his remarks on the constitutionality of his federal land-grant plan with an observation about its expediency. “Concerted effort is necessary to educate and elevate whole nations,” he insisted. “We do not ask for constant and persistent outlay and guidance; but a recognizance for once, and in the most convenient mode, of the propriety of encouraging useful knowledge among farmers and mechanics, in order to enlarge our productive power.”43 Morrill also quoted Adam Smith on the importance of “solid improvements of agriculture” to minimize the “precarious and uncertain possession” of commercial and manufacturing capital.44 Yet Morrill failed to mention Smith’s more germane remarks in The Wealth of Nations concerning “Expenses of the Institutions for the Education of Youth.” These remarks counter Morrill’s claims that endowments of federal lands to the states are indeed “the most convenient mode” for “encouraging useful knowledge,” much less educating and elevating “whole nations.”


As Smith explained, “For a very small expense the public can facilitate, can encourage, and can even impose upon almost the whole body of the people, the necessity of acquiring the most essential parts of education.” Even so, according to Smith, “it still is not necessary that it should be derived from that general revenue of society.” Endowments in other countries, insisted Smith, “not only corrupted the diligence of public teachers, but have rendered it almost impossible to have any good private ones.” Endowing colleges and universities also subverts scientific advancement and innovation, said Smith:


In general, the richest and best endowed universities have been the slowest in adopting those improvements, and the most averse to permit any considerable change in the established plan of education. Those improvements were more readily introduced into some of the poorer universities, in which the teachers … were obliged to pay more attention to the current opinions of the world.


In brief, “Those parts of education, it is to be observed, for the teaching of which there are no public institutions, are generally the best taught.”45


Education historian Robert Seybolt made a similar observation about publicly funded elementary and secondary schools in the preceding chapter. Moreover, President Buchanan echoed Smith’s objections to Representative Morrill’s land grant plan in his veto message of February 24, 1859.


It is extremely doubtful, to say the least, whether this bill would contribute to the advancement of agriculture and the mechanic arts…. The Federal Government … has confessedly no constitutional power to follow [the land donation] into the States and enforce the application of the fund to the intended objects.46


Worst of all according to Buchanan, federal donations to the states “would remove the most wholesome of all restraints on legislative bodies—that of being obliged to raise money by taxation from their constituents—and would lead to extravagance, if not to corruption. What is obtained easily and without responsibility will be lavishly expended.”47


The State-Federal Relationship


Beyond the constitutional issues, opponents of Morrill’s federal land-grant bill challenged the implication that Congress, and the federal government in general, is superior to the states. Senator Clay objected that “this bill treats the States as agents instead of principals, as the creatures, instead of the creators of the Federal Government; [it] proposes to give them their own property, and to direct them how to use it … It thus transposes the relations of the Federal and State governments.”48 Clay concluded that “the powers asserted in this bill are hostile to the reserved rights and the true interests of the States.”49


Senator Clay refers first to Madison’s remarks in Federalist No. 39, stating that “the proposed government cannot be deemed a NATIONAL [sic] one; since its jurisdiction extends to certain enumerated objects only, and leaves to the several States a residuary and inviolable sovereignty over all other objects.”50 Further, according to Madison in Federalist No. 45, “The State governments may be regarded as constituent and essential parts of the federal government; whilst the latter is nowise essential to the operation or organization of the former.”51 Next, Clay highlighted Madison’s remarks in Federalist No. 40: “We have seen that in the new government, as in the old, the general powers are limited; and that the States, in all unenumerated cases, are left in the enjoyment of their sovereign and independent jurisdiction.”52 Then Senator Clay combined remarks made by Madison in Federalist Nos. 14 and 46: “Its jurisdiction is limited to certain enumerated objects, which concern all the members of the republic, but which are not to be attained by the separate provisions of any…. The federal and State governments are in fact but different agents and trustees of the people, constituted with different powers, and designed for different purposes.”53 Next, Clay quoted Madison in Federalist No. 45: “The powers delegated by the proposed Constitution to the federal government are few and defined. Those which are to remain in the State governments are numerous and indefinite.”54 In conclusion, Senator Clay turned to Alexander Hamilton’s remarks in Federalist Nos. 23 and 17: “The principal purposes to be answered by union are these: the common defense of the members; the preservation of the public peace as well against internal convulsions as external attacks; the regulation of commerce with other nations and between the States; the superintendence of our intercourse, political and commercial, with foreign countries.” In other words, in Hamilton’s view, establishing a national system of universities was not the proper role of the federal government. Moreover, federal “supervision of agriculture and of other concerns of a similar nature … which are proper to be provided for by local legislation … would be as troublesome as it would be nugatory.”55


Opponents of the Morrill bill attempted to follow those precedents. Sen. James M. Mason of Virginia objected that “the assent of the States is asked by this bill to become the recipients of the alms of the Federal Government … [and] if they do not adopt the policy of Congress for the promotion of agriculture, then they are not allowed to become the recipient of the alms of the Government.”56 Far from being a modest proposal, Mason noted, the Morrill legislation would require the creation of an entirely new agency because it required annual reports from the states on their agricultural colleges—one of the stated functions of the soon-to-be enacted national education department. An early iteration of the bill assigned responsibility for reviewing the reports to “a department of the Patent Office, the existence of which, up to this day at least, I trust, is unknown to the law.” Mason speculated:


This, I suppose, is the beginning of it, shadowing forth an event which is yet to come—“The agricultural department of the Patent Office!” … for the purpose of substituting the wisdom of Congress and the discretion of Congress in the management of domestic affairs of the States … All this to be done—for what? That the States may be bribed by Federal power to conform their domestic policy to Federal will. This is unquestionably the extent to which the bill goes … to substitute their wisdom and intelligence in the domestic policy of the States for the wisdom and intelligence of the States themselves.57


Senator Pugh and Sen. James A. Bayard of Delaware likewise took particular exception to the Morrill bill’s provisions requiring the states to dispose of donated lands as the federal government proscribed. “If you choose to grant public lands to the States … do so,” argued Pugh, “but leave it to the wisdom of the States how to apply it, and not undertake to fetter them by conditions imposed in this bill … this attempt by Congress to assume control over the legislation of the States … is altogether the worst feature of the bill.”58 Bayard concurred, noting that “if we are to violate the Constitution of the United States under a general grant of the power of disposing of the public lands, by appropriating them for purposes not within our jurisdiction … give it away unconditionally, and trust their wisdom in the disposition of it.”59 Indeed, similar presumption about superior federal wisdom would permeate appeals for a national education department just a few years later.


Opponents of Morrill’s land-grant bill also objected to another strain of federalism. Senator Pugh predicted that if the bill were accepted by state legislatures, it would be akin to them making a treaty with the federal government “as forever to supersede them … it is just as atrocious a violation of the organic law as if it were the act of an armed usurper.”60 Similarly, Senator Clay likened the Morrill bill to a bribe, noting that it would represent “a long step towards the overthrow of this truly Federal and the establishment of a really National Government. If Congress may provide for and direct the education of the people of the State, why not supply all their physical as well as moral wants?”61


In vetoing the first land grant bill, President Buchanan had warned about the dangers it posed to relations between the federal and state governments. Specifically, according to President Buchanan:


The Constitution is a grant to Congress of a few but most important enumerated powers…. All other powers are reserved to the States and to the people. For the harmonious and efficient working of both, it is necessary that their several spheres of action should be kept distinct from each other. This alone can prevent conflict and mutual injury. Should the time ever arrive when the State governments shall look to the Federal Treasury for the means of supporting themselves and maintaining their systems of education and internal policy, the character of both Governments will be greatly deteriorated (Emphasis added).62
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