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Preface


The Ultimate LLC Compliance Guide is built on this simple proposition: to devote more time and energy to running your limited liability company successfully and to avoid potential financial risk, you need to familiarize yourself with your state’s limited liability company act and have efficient, well-organized procedures for dealing with the extensive amount of required paperwork. To accomplish this, you need to first learn about LLC formalities, internal governance, recordkeeping, and LLC mechanics. This knowledge will help you:
• Avoid personal liability for company actions;

• Save money by preplanning company goals, avoiding common mistakes, and handling company maintenance in house;

• Have a better understanding of issues when consulting with your attorney and accountant;

• Realize that LLCs are flexible entities that can be tailor-made to fit your needs.





This book is an operating and complicance manual: it will teach you how to run an LLC. From that standpoint, we presume that you already own or operate an LLC. Nevertheless, we’ll touch lightly on some formation issues as background and to highlight issues that arise while operating an LLC.

This book strives to emphasize the areas of LLC formalities and mechanics you need to know to gain the benefits and avoid the risks of owning and operating an LLC. For example, among the many  topics this handbook covers are good recordkeeping, compliance with state law, knowledge of your articles of organization and operating agreement, and member and manager meetings.

If you are just starting to learn about LLCs, it will be helpful to take a long view of LLCs to learn about some concepts. If you are familiar with corporations, some of the concepts here will be familiar to you. LLCs differ from corporations, however. If I had to define an LLC in a simple phrase, I would say that an LLC is a special form of partnership that is granted liability protection through the effect of state law. At first glance, the greatest difference will be in the terminology. LLC owners are not typically called shareholders; they are called owners or members. LLCs can be managed by their owners. This is the simpler form of LLC, called a member-managed LLC. Or, an LLC can be managed by a one or more managers appointed by the members. These appointed managers are not directors or officers; they are simply called managers. This is a slightly more complex form of LLC, a manager-managed LLC. We’ll cover these concepts in depth in this book.




QUICKLY FIND WHAT YOU NEED TO KNOW 

Limited liability companies are complicated, with numerous requirements and issues surrounding them. By breaking the issues into focused part, this book tries to make it as easy as possible for you to quickly locate the information you need.

Part One, Sources of Authority, explains and defines limited liability company acts, articles of organization, and operating agreements. Devoting a chapter to each topic, this part details:
• How state limited liability company acts provide the legal basis for forming and operating your LLC while allowing for flexibility;

• What information the articles of organization must or may contain and why this is important to you personally and to your LLC; and

• Why you need to know what your operating agreement requires and how you can structure your operating agreement to suit your particular needs.





The part closes with an overview of taxation requirements and general information for all businesses.


Part Two, The Limited Liability Company Players, identifies and describes the many participants that appear in the LLC universe. By clearly defining LLC roles—such as promoter, member, manager, and agent—you establish who is responsible for what in your LLC and you can increase your chance of success and reduce your potential personal liability.


Part Three, Handling Ownership and Ownership Units, outlines the law surrounding the issuance of ownership to founders and investors and the law surrounding transfers of ownership. Chapter 7 goes further: it analyzes ways you can use your operating agreement to control ownership in your LLC.


Part Four, LLC Formalities: Meetings, Minutes, and Resolutions of Managers and Members, focuses squarely upon legally mandated formalities such as meetings of managers and meetings of members. We fully outline, with sample documents, the process for calling, noticing, and conducting such meetings. We also address how to conduct LLC meetings by informal written resolution—a real time saver.


Part Five, LLC Lawsuits and Personal Liability Protection, sets forth a framework for maximizing your LLC’s  personal liability protection. Chapter 11 discusses basic information about suing and being sued as an LLC, while Chapter 12 brings the point home by relating real-life cases in which the owners of LLCs and corporations were judged personally liable for injuries or debts because of lapses such as poor recordkeeping, inadequate capital, absence of resolutions and stock records, and personal use of entity funds.




USE THE BOOK’S FEATURES AS HANDY REFERENCES 


Sample Documents, Checklists, and Forms. Throughout this book, you will find sample documents, checklists, and forms. These items are included to help you better understand the issues discussed and to demystify the limited liability company process. If you would like to use any of these forms in your LLC, it’s a good idea to consult your lawyer or accountant for input and advice.


Insider Tips. As you read the text, notice the boxes located throughout the text. These are provided to emphasize important aspects of a discussion or to highlight additional information. They are particularly helpful when reviewing a chapter or when studying one of the larger sample documents.

The Book includes three appendices:


Appendix A. Supplemental LLC Forms. You will find 13 example forms and documents here to help you create the legal language necessary to set up and manage the legalities of your LLC.


Appendix B. State Reference Information. This is a directory to all 50 states and the District of Columbia, with all the material you need to get the forms and compliance items you need for whatever state you’re operating in.


Appendix C. Glossary. Because of the legal and structured nature of LLC formalities and procedures, there may be a term or phrase within the book’s discussions that you may not quite understand. To help you quickly find easy definitions to such terms as “piercing the corporate veil,” “tort,” and “indemnification,” you can refer to the Glossary (Appendix C).

Finally It would be impossible to cover all the LLC bases in one volume. One of my law professors once said, “This course will focus on the peaks.” Likewise, this book focuses on the peaks of LLC formalities and law. If you are interested in exploring some the valleys, your local law library is a good source of information.


The Ulitmate LLC Compliance Guide is not intended to be a substitute for competent legal and professional advice. Laws change; the business environment changes. Don’t try to do it all. As a businessperson, you must develop good working relationships with a lawyer, an accountant, and an insurance agent. Be aware that laws vary from state to state and the issues presented in this book are general in nature. Use your professionals to help you make this book work for you.

With that in mind, note that this volume occasionally warns about certain topics that present potential pitfalls and complex issues that warrant a visit to your local attorney’s office. Heed these warnings because small legal errors have a way of becoming enormous legal problems over time. In business law, some topics are simple and some are complex; if your needs are obviously complex, don’t try to do everything yourself. Sometime the best advice an attorney can give is “get a qualified attorney.”

Let’s get started.




SUPPORTING WEBSITE 

You can find the forms included in this book and other materials related to starting and managing an LLC at this website: www.entrepreneur.com/formnet. You can customize these forms for your use as appropriate. There is no special code or costs involved in taking advantage of the materials at this site.
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PART I

Sources of Authority





CHAPTER 1

LLCs and Limited Liability Company Acts


 The limited liability company (LLC) is America’s newest form of business organization. There is little or no historical precedent for LLCs; they are essentially creations of the state legislatures. Some commentators trace the origin of the LLC to a 19th-century form of business organization called the partnership association or limited partnership association. The great bulk of laws authorizing LLCs in the United States were passed in the 1980s and 1990s. Wyoming passed the first law authorizing the LLC in 1977. Florida followed in 1982. The watershed event in the rise of the LLC was a 1988 Internal Revenue Service ruling that recognized partnership tax treatment for LLCs. Within six years, 46 states authorized LLCs as a business form. By 1996, the last state to recognize LLCs, Vermont, had an LLC statute in place.

The LLC is often described as a hybrid business form. It combines the liability protection of a corporation with the tax treatment and ease of administration of a partnership. The limited liability company, as the name suggests, offers liability protection to its owners for company debts and liabilities.




SIMPLICITY AND FLEXIBILITY 

While LLCs are essentially creations of state legislatures, corporations are truly ancient—and today’s corporate law still carries some unwanted baggage. The modern American corporation has antecedents that date to Roman times, inherited by us through English law. The basic principles of American corporate law have not changed significantly in centuries. Probably the single greatest disadvantage of the corporate form is the burdensome range of formalities that corporate managers must observe. A modern corporation’s heavy administrative burden is a remnant of the more traditional and formal legal system under which corporate law was cultivated.


▼ Expert Tip


LLCs are the favorite choice for small local business entities with one to three owners who do not plan to grow their business significantly and do not expect to raise significant amounts of capital. As the number of owners grows, the corporation becomes a more attractive choice as a business form.



The LLC changed all that. The LLC offers the liability protection benefits of the corporation without the corporation’s burdensome formalities. It is this simplicity that has made the LLC an instantly popular business form for smaller companies.

Another attractive feature of LLCs is their flexibility. An LLC can elect to be taxed either as a partnership or as a corporation. An LLC can be managed like a partnership (a member-managed LLC) or like a corporation (a manager-managed LLC). An LLC can create a board of directors and have a president and officers just like a corporation. An LLC can choose to have periodic meetings of its members or choose to ignore such formalities altogether.




POTENTIAL DISADVANTAGES OF THE LIMITED LIABILITY COMPANY 

The LLC has some disadvantages that will make it an undesirable business form for some purposes. The LLC is a new business form and courts have not yet developed a body of legal precedent governing it. Thus, LLC owners and professionals may face operating questions and issues for which they have little or no legal guidance. That said, this concern lessens as the states develop a reliable body of law concerning LLCs and is of no concern at all for very small companies.

Furthermore, for business owners who wish to pursue venture capital, accumulate a large number of shareholders, and/or eventually pursue an initial public offering, the LLC is not an appropriate alternative to a corporation. Venture capitalists and angel investors tend to shy away from investing in LLCs. Most large, publicly held companies are corporations, not LLCs.

What should the owners of an LLC do if their company grows so much that an LLC is no longer the appropriate business form? The answer is simple: it is possible to convert an LLC into a corporation. Thus, some small companies begin life as LLCs and then outgrow the LLC form, so the owners transfer the assets of their LLC to a corporation they form. Thereby, the LLC is converted to a corporation. Furthermore, as one might imagine, it is also possible to convert a corporation into an LLC or to convert nearly any business form into any other. It is also possible to  reorganize a business in another state by transferring the assets of a business into a newly chartered entity. Converting business forms requires some sophisticated legal and tax analysis and it should not be attempted without the services of a qualified attorney and accountant

The cost of setting up an LLC is roughly equivalent to setting up a corporation. The secretary of state’s fees for filing articles of organization and for filing annual reports are often the same for both LLCs and corporations. Organizers who wish to seek help with organizing an LLC through an LLC formation service or through an attorney will find the fees to be roughly the same.


Advantages and Disadvantages of the Limited Liability Company 

Advantages of the limited liability company:


• LLCs do not require annual meetings and require fewer ongoing formalities.

• LLC owners are protected from personal liability for company debts and obligations.

• LLCs enjoy partnership-style, pass-through taxation, which is favorable to many small businesses.



Disadvantages of the limited liability company:


• LLCs do not have a reliable body of legal precedent to guide owners and managers, although LLC law is becoming more reliable as time passes.

• An LLC is not an appropriate vehicle for businesses seeking to eventually become public or seeking to raise money in the capital markets.

• LLCs are more expensive to set up than partnerships.

• LLCs must usually make periodic filings with the state and pay annual fees.

• Some states do not allow the organization of LLCs for certain professional vocations.






IS AN LLC A TYPE OF CORPORATION? 

An interesting question I often hear is the following: “Is an LLC a type of corporation?” The answer is “No,” but LLCs bear some resemblance to corporations. First of all, a corporation is a state-chartered entity that is authorized by a state’s corporation law. LLCs are authorized to be formed by a different set of statutes, never by the same state law that authorizes the formation of a corporation. LLCs have their own separate statutes in all 50 states. Thus, in the eyes of the law, an LLC is a separate type of business organization and should not be confused with a corporation, despite many similarities between the two.




HOW LLCS ARE FORMED 

LLCs are formed much like corporations. Both LLCs and corporations are chartered entities. This means that, unlike some types of partnerships that can be created without state registration, LLCs and corporations can be created only by filing a charter document in the state of organization or incorporation. An LLC’s charter document is called its articles of organization—a name obviously borrowed from the corporation’s articles of organization.

Articles of organization for LLCs are very similar to articles of organization for corporations. For example, both of them state the entity’s name, require the appointment of a “resident agent” (more on this below), and usually require a statement of purpose.




HOW LLCS ARE GOVERNED 

LLCs can be governed in various ways; they are the most flexible types of business organizations in this respect.

Corporations, by statute, are required to be governed by representative management. In other words, corporations are governed by a board of directors who are elected by shareholders. (Close corporations are a partial exception to the rule of representative governance, but close corporation status is not available in all states and is hopelessly complicated.) A corporation’s directors may in turn delegate some of their powers and responsibilities to officers that they appoint.

General partnerships, on the other hand, are governed by their owners. The power and authority to operate and govern a general partnership fall upon the owners directly, without any representative management. The owners of a general partnership vote in proportion to their ownership interests.

LLCs can be governed either by direct management or by representative management. LLCs must always make an election to be governed by their owners (member-managed LLCs) or by an elected body or group of managers (manager-managed LLCs). A member-managed LLC is governed by its owners (members) equally, just like a general partnership. A manager-managed LLC is governed by one or more appointed managers. These managers need not be members of the LLC. A manager-managed LLC is managed much like a corporation, by an appointed body of persons other than the owners. The managers who undertake the governing responsibilities of an LLC can form a board or a committee.


▼ Free Resource


Learnaboutlaw.com maintains online question-and-answer forums operated by several practicing attorneys. Follow the links to “forums”; you can post questions for free and practicing lawyers will answer your questions or you can search the listed topics.



An LLC makes the election to be manager-managed or member-managed in either its articles of organization or its operating agreement. Some states dictate that the election to be manager-managed or member-managed be made in the articles of organization. Nevada is an example of a state where such an election is mandatory. Delaware, on the other hand, does not impose such an election.

If your LLC’s articles of organization do not require you to elect your form of management, you’ll make that election in your operating agreement. An operating agreement is a close equivalent of a corporation’s bylaws. Naturally, because a manager-managed LLC and a member-managed LLC are quite different, their operating agreements  will differ greatly. LLC operating agreements cover matters such as who governs the LLC, how managers are appointed, how members can be ousted from the LLC, and such. Operating agreements, like bylaws, are not filed with the state. In fact, typically an LLC is not required to have any operating agreement in place, although it is advised. In the absence of an operating agreement, the LLC will follow the default rules of governance set forth in the laws of the state of organization. LLCs that operate without operating agreements are extremely rare. We discuss operating agreements in Chapter 3. In that chapter, we’ll also discuss the advantages and disadvantages of the two types of governance structure.




PROFESSIONAL LIMITED LIABILITY COMPANIES 

Professional limited liability companies (PLLCs) are simply LLCs in which the members are engaged in rendering professional services, such as the practice of medicine or law. Forming a professional LLC is slightly more difficult than forming a standard LLC. Much like the shareholders of a professional corporation, the members of a professional LLC may enjoy personal liability protection for the acts of other members; however, each member remains liable for his or her own professional misconduct. State laws generally require professional LLCs to maintain generous insurance policies or cash reserves to pay claims brought against them.

Professional LLCs are not recognized in all states, most notably California. Professional LLCs are more sophisticated enterprises than standard LLCs, and their organization should be left to a qualified attorney.




LLCS VS. S CORPORATIONS 

While both S corporations and LLCs provide limited liability and partnership-like taxation, they differ in significant ways, as shown in this table. There are other important differences, and legislation that makes S corporations more attractive to investors was passed by Congress in 1996. You should work closely with your tax advisor in choosing any entity for your business.





	
	
S Corporation 
	
LLC 



	
Owners (Number) 
	No more than 75. All shareholders must consent to the election at the time it is made.
	No maximum and no minimum. All states allow single-member LLCs.



	
Owners (Eligibility) 
	Individuals, U.S. citizens and resident aliens, death estates, bankruptcy estates, and certain tax-exempt organizations.
	All people and entities eligible to own S corporations plus corpora-tions, partnerships, most trusts, nonresident aliens, and pension plans.



	
Nature of Ownersip 
	Single class of stock.
	Different classes and priorities of ownership permitted.



	
Essential Documents 
	Articles of incorporation, bylaws, stock certificates, stock ledger, IRS and state election of S corporation status.
	Articles of organization, operating agreement (optional)



	
Management 
	Managed by board of directors and officers.
	Managed either by the owners or by managers appointed by the owners.



	
Tax treatment  
	The entity is not taxed: profits and losses are passed through to the shareholders.
	The entity is not taxed: profits and losses are passed through to the members.





 




LIMITED LIABILITY COMPANY ACTS 

Every state has a limited liability company act and there are many similarities from state to state, but there is no uniform law in effect in all states. When you organize an LLC in a particular state, you agree to comply with its limited liability company act and it is presumed that you know its requirements. If there is a conflict between the state statute and your articles or operating agreement, the statute will prevail.


▼ Good to Know


 There is no federal corporation law or federal LLC law. The federal government has chosen to stay out of the corporation law arena. Thus, it is not possible to charter an LLC in the United States: all U.S. corporations are chartered within one of the 50 states or other jurisdictions, such as the District of Columbia. The United States differs in this respect from some other nations, which charter their corporations at the national level.



The Uniform Limited Liability Company Act (ULLCA), drafted by the National Conference of Commissioners on Uniform State Laws in 1996 and revised in 2006, has been adopted by a few states. The ULLCA reflects the modern trend in business laws and it represents the subjects commonly found in all state LLC statutes.

Therefore, to help you better understand limited liability company act requirements and to guide this chapter’s discussion, the ULLCA will serve as a model of a typical limited liability company act.

Before jumping into this discussion, two concepts should be explained.

The first is the concept of sources of authority. An LLC is a creature of statute and can only do what state laws permit it to do. All states have some written LLC laws and all states’ LLC laws provide a general outline of what LLCs can and cannot do. The laws often defer to an LLC’s articles of organization or operating agreement to fill in the gaps. As a result, the LLC laws and an LLC’s articles of organization and operating agreement provide the sources of authority that control what an LLC can do and how it must act.

The second concept is the distinction between a statute and an act. Both terms refer to laws duly adopted by Congress or by a state legislature. All the laws adopted by Congress or a state legislature are statutes. Some of these statutes may empower an administrative agency like the  Internal Revenue Service to pass rules to implement the statute. A specific body of statutes is an act. For example, in most states, all the statutes that pertain to LLCs are found together in the limited liability company act. Acts are sometimes referred to as codes, including the Internal Revenue Code, Uniform Commercial Code, or a criminal code.


Where to Find Your State Statutes 

The list below gives the web address for the statutes of each state and the District of Columbia. You can also find a handy reference table at my web site at the following address: www.learnaboutlaw.com/Corporations/50state_statutes.htm.





	
State 
	
Where to Find State Statutes 



	Alabama
	
www.legislature.state.al.us/CodeofAlabama/1975coatoc.htm 



	Alaska
	
touchngo.com/lglcntr/akstats/statutes.htm 



	Arizona
	
www.azleg.state.az.us/ArizonaRevisedStatutes.asp 



	Arkansas
	
www.arkleg.state.ar.us/data/ar_code.asp 



	California
	
www.leginfo.ca.gov/calaw.html 



	Colorado
	
www.michie.com/colorado 



	Connecticut
	
www.cga.ct.gov/asp/menu/Statutes.asp 



	Delaware
	
delcode.delaware.gov/index.shtml 



	District of Columbia
	
government.westlaw.com/linkedslice/default.asp?SP=DCC-1000 



	Florida
	
www.flsenate.gov/statutes/ 



	Georgia
	
www.lexis-nexis.com/hottopics/gacode/ 



	Hawaii
	
www.capitol.hawaii.gov/site1/docs/docs.asp 



	Idaho
	
www3.state.id.us/idstat/TOC/idstTOC.html 



	Illinois
	
www.ilga.gov/legislation/ilcs/ilcs.asp 



	Indiana
	
www.in.gov/legislative/ic_iac/ 



	Iowa
	
www.legis.state.ia.us/IowaLaw.html 



	Kansas
	
www.kslegislature.org/legsrv-statutes/index.do 



	Kentucky
	
www.lrc.state.ky.us/Statrev/frontpg.htm 



	Louisiana
	
www.legis.state.la.us/lss/tsrssearch.htm 



	Maine
	
janus.state.me.us/legis/statutes/ 



	Maryland
	
www.sailor.lib.md.us/MD_topics/law/_cod.html 



	Massachusetts
	
www.mass.gov/legis/laws/mgl/ 



	Michigan
	
legislature.mi.gov/doc.aspx?ChapterIndex 



	Minnesota
	
www.leg.state.mn.us/leg/statutes.htm 



	Mississippi
	
www.mscode.com 



	Missouri
	
www.moga.mo.us/statutes/statutes.htm 



	Montana
	
data.opi.state.mt.us/bills/mca_toc/index.htm 



	Nebraska
	
www.nlc.state.ne.us/bestofweb/currentstatutes.html 



	Nevada
	
www.leg.state.nv.us/nrsindex/index.html 



	New Hampshire
	
gencourt.state.nh.us/rsa/html/indexes/default.html 



	New Jersey
	
www.njlawnet.com/njstatutes.html 



	New Mexico
	
www.fscll.org/Stat.htm 



	New York
	
caselaw.lp.findlaw.com/nycodes/index.html 



	North Carolina
	
www.ncga.state.nc.us/gascripts/Statutes/statutestoc.pl 



	North Dakota
	
www.legis.nd.gov/information/statutes/cent-code.html 



	Ohio
	
codes.ohio.gov 



	Oklahoma
	
oklegal.onenet.net/statutes.basic.html 



	Oregon
	
www.leg.state.or.us/ors/home.html 



	Pennsylvania
	
www.pacode.com/ 



	Rhode Island
	
www.rilin.state.ri.us/Statutes/Statutes.html 



	South Carolina
	
www.scstatehouse.net/code/statmast.htm 



	South Dakota
	
legis.state.sd.us/statutes/index.aspx 



	Tennessee
	
www.michie.com 



	Texas
	
tlo2.tlc.state.tx.us/statutes/statutes.html 



	Utah
	
www.le.state.ut.us/Documents/code_const.htm 



	Vermont
	
www.michie.com 



	Virginia
	
leg1.state.va.us/000/src.htm 



	Washington
	
apps.leg.wa.gov/rcw/ 



	West Virginia
	
www.legis.state.wv.us/WVCODE/masterfrm3Banner.cfm 



	Wisconsin
	
www.legis.state.wi.us/rsb/stats.html 



	Wyoming
	
legisweb.state.wy.us/titles/statutes.htm 





 




FILING MECHANICS 

For an LLC to “come to life,” one or more LLC documents must be filed with the secretary of state. The process of bringing an LLC to life closely mirrors the process of bringing a corporation to life.

The ULLCA and all LLC acts set forth technical requirements for filing articles of organization. For example, the statute requires that articles be submitted on a form prescribed by the secretary of state. In most states, the secretary of state will provide a preprinted form of articles of organization. If you choose, you may fill in the blanks and submit the articles along with the required filing fee and you have created a LLC. Bear in mind, however, that filling in blanks on a form without more information could prove costly in the future.

Articles should always be typed or printed on a computer printer and signed by the authorized LLC organizer. One signed and one photocopied version of the articles must be submitted to the secretary of state. If the articles are approved by the secretary of state, your LLC’s existence begins on the date of filing with the secretary of state. The secretary will file-stamp the photocopy of the articles and return it to you. In some states, this file-stamped copy must also be sent  to the local recorder of deeds for filing. Check the State Reference Information on the accompanying CD for your local filing requirements, if you haven’t formed your LLC already. When the secretary of state or local recorder returns your articles of organization, keep them in your LLC’s minute book.

It is a crime to make a false statement in articles of organization. Read your articles carefully before filing. In addition, review the State Reference Information or contact the secretary of state’s office before filing to determine the required filing fee. In some states, a flat fee is assessed for filing articles of organization. In a very small number of states, the fee is based on the number of members or on how much initial capital is invested in the LLC. Again, the State Reference Information includes each state’s filing requirements and fees.




ARTICLES OF ORGANIZATION AND THE OPERATING AGREEMENT 

What must you include in the articles of organization? As you will see, very little information is required. However, in some instances, you might want to include more information than is required. LLC statutes provide that any other lawful information may be included.

Here is a good point to note an important difference between corporations and LLCs. LLCs generally are simpler entities than corporations. They are easier to manage and operate; they tend to be run more like partnerships than like corporations. From this standpoint, they are ideal for small business. The great increase in the number of LLC formations in recent years is likely due to the simplicity of formation and operating. On the other hand, corporations are more suitable when the organizational and operational needs are more complex, as with large public companies, which may have multiple classes of stock or boards with staggered voting (e.g., where nine directors serve three-year terms and three of the nine director seats are filled by election every year). If you have an LLC already or if you are considering forming one, it’s likely because you want something simple and easy to manage. As such, it’s generally a good idea to keep your articles of organization as simple as possible. Chapter 2 discusses in more detail what you must include in your articles of organization.

Limited liability company acts also generally require that every LLC adopt an operating agreement for the purpose of managing and regulating the affairs of the corporation. If you don’t adopt an operating agreement for your LLC, your LLC will be governed by the provisions of state law. Those provisions are not likely to be ideal for your needs. So, whether an operating agreement is required by law or not, you should promptly adopt an operating agreement after forming your LLC. More specific information pertaining to operating agreement and amendments is provided in Chapter 3.


▼ Expert Tip


When you file your articles, provide your name and telephone number in your cover letter. Let the secretary of state’s office staff know that they can contact you if they have any questions concerning your filing. In some states, minor errors in the articles can be corrected over the telephone without the need to resubmit the articles.






PURPOSES AND POWERS 

For what purposes can an LLC be formed? A purpose is a statement of why the LLC was formed. Once formed, what powers may an LLC exercise? Powers tell us what an LLC can do to carry out its purpose. Because LLCs are creatures of statute, the answers to these questions are found in the state LLC acts.

Under the ULLCA and state statutes, an LLC is presumed to be formed to engage in any lawful purpose unless a more limited purpose is stated in the articles. You could state in your articles that the LLC is formed to operate a retail clothing store and for no other purpose; however, it would be foolish to limit your purposes. Without any limitation in the articles, the LLC may engage in any lawful act, subject, of course, to any other statutes or laws that might impact the LLC’s activities or business. Nearly every model articles of organization provided by secretary of state’s offices offers purpose language that is as broad as possible.

With respect to LLC powers, the ULLCA and other limited liability company acts include the powers for an LLC:
• To sue and be sued in the LLC name

• To make and amend its operating agreement

• To acquire and own real or personal property, whether by lease, purchase, or otherwise, and to use or improve that property

• To sell, mortgage, lease, or otherwise dispose of all or any part of its property

• To acquire stocks, bonds, or notes of other LLCs, partnerships, or other businesses

• To make contracts and guarantees; borrow money; issue notes, bonds, and other obligations; and secure any of its obligations by mortgage of any of its property

• To lend money, invest and reinvest its funds, and receive and hold real and personal property as security for repayment

• To be a promoter, partner, member, associate, or manager of any partnership, joint venture, trust, or other entity

• To conduct its business anywhere, subject, of course, to the foreign LLC statutes of other states

• To elect managers and appoint officers, employees, and agents, define their duties, fix their compensation, and lend them money and credit

• To establish benefit plans

• To make donations for the public welfare or for charitable, scientific, or educational purposes

• To transact any lawful business

• To do anything else that is not illegal and that furthers the business and affairs of the LLC






A Note on Prohibited Business Purposes 

Some types of licensed professions are not legal purposes for LLCs and corporations. The practice of law and the practice of medicine are the most universal and most illustrative examples of this prohibition. Because lawyers and doctors face professional malpractice liability for errors that they make in their practices, it would be unfair to the public to allow such professionals to enjoy liability protection from such errors. The types of business purposes that a given state will  allow will vary widely. For example, California prohibits use of the LLC or corporate forms for any profession that requires a “license, certification, or registration.” This prohibition excludes more than 100 professions, including such diverse practitioners as lawyers, real estate brokers, and pest control operators.

As mentioned earlier, in states that allow it (not all do), licensed professionals must use a special form of LLC, the professional limited liability company (PLLC). We discuss the PLLC in some detail in Section VI: Related Concepts. Professional LLCs are complex entities and their formation and operation should be left to the pros.


▼ Good to Know


As a practical matter, banks, suppliers, and others with whom you may need to establish a credit or working relationship may request to see copies of your articles of organization and operating agreement and may be more apt to establish a relationship if some specific description of purposes and powers is included in the articles.






LIMITED LIABILITY COMPANY NAMES 

Every LLC must have a name; however, you may be surprised to learn how often the first or second choices for an LLC name are not available for one reason or another.

The most important consideration when choosing a name is ensuring tha no other person or entity is currently using the name. This consideration is guided by two factors. First, your use of a company name may infringe on the trademark or service mark rights of others. Infringing on trademark or service mark rights may result in legal complications. Second, the secretary of state’s office will not register a new LLC with the same name as an existing LLC.

Thus, you may wish to search the trademarks and LLC names in use to ensure that your desired name is available.


Searching for Existing Trademarks 

Begin by performing a trademark search. You can hire a professional service to perform a trademark search for you. This fee for this service can range between $300 and $1,200. The value of such professional search services has been eclipsed by free services on the internet.


▼ Definition


A trademark is a word or mark that distinctly indicates ownership of a product and is legally reserved for the exclusive use of the owner.

 



A service mark is the same as a trademark but for services rather than goods.

The terms are interchangeable and their meanings are nearly identical.



You can search registered and pending trademarks at the U.S. Patent and Trademark Office web site at www.uspto.gov, using the Trademark Electronic Search System (TESS). Use the New User Form Search. In the search window, enter the name that you wish to use in the “Search Term” box. Make sure the “Field” term is set to  “Combined Word Mark.” To ensure that your search effectively locates all potential conflicts, be sure to do the following:
• Search for phonetic variants of your proposed name, because phonetically similar marks can cause a trademark conflict. For example, if you want to use the name Cybertech, search for Cybertek, Cybertex, Sybertex, etc.

• Search for both the plural and singular versions of your proposed name.

• If your name uses more than one word, search for each word individually.

• Follow the instructions in the use of “wildcard” search terms.





Searching for trademarks is an imperfect science; no search can be expected to discover all potential users of a mark. Trademark rights are created by the use of a mark and not by registration. Thus, unregistered marks may be valid marks—and they are much more difficult to discover. The last step of your trademark conflict search should be an internet search with one of the popular search engines. Such a search will likely discover any use of your proposed name.


Searching the Secretary of State’s Records for LLC and Corporation Names 

Assuming that your name does not trigger a conflict with a registered or unregistered trademark, you should then search an online database of LLC and corporate names with the secretary of state in the state in which you intend to organize. You must search for both LLC and corporation names. Why? Because an “Inc.” or an “LLC” designation at the end of an entity’s name is not sufficient to distinguish between two companies; in most states, the secretary of state will not register an LLC with the same name as an existing corporation or a corporation with the same name as an existing LLC. For example, the secretary of state may not allow you to register “First American, LLC” if “First American Corp.” is already registered. This decision will be a matter of secretary of state policy and will vary; contact the secretary of state’s office if you wish to pursue the matter.

Nearly all secretary of state web sites offer free searching of existing corporate names. See the State Reference Information on the accompanying CD for information on locating the secretary of state’s web site in your state of incorporation. Alternatively, some secretary of state offices offer informal searches over the telephone, but searching a database is always preferred.

Your LLC’s name must not be confusingly similar to the name of any existing LLC or fictitious name registered to an LLC or any other business entity. A fictitious name is a trade name. For example, Publishing Services, Inc., an Oregon LLC, does business as PSI Research. The name “PSI Research” has been registered as a fictitious name with the Oregon Secretary of State.

States differ in their interpretations of what is “confusingly similar.” For some states, the phrase is synonymous with “identical.” In other states, even minor deviations are not permitted. For example, the names “AAA Body Shop” and “AAA Body Repair” would be considered confusingly similar in some states and not in others.

Your LLC’s name should reflect LLC status. Most states require at least some sort of LLC identifier. Perhaps more important, you should always hold your company out to the public as an LLC to ensure maximum liability protection. Therefore, your LLC’s name should include one of  the following terms:
• Limited Liability Company

• LLC or L.L.C.

• Some states allow “Limited Company” (Florida) or LC. I’d recommend avoiding any designation other than LLC or Limited Liability Company.





Your LLC’s name should not include any of the following terms, which are usually restricted by state and/or federal law, unless your LLC meets the legal requirements for such terms:
• Bank

• Trust or Trustee

• Insurance

• Investment and Loan

• Thrift

• Doctor, Medical, Dental, and the like

• Mortgage

• Cooperative

• Olympic or Olympiad




▼ Expert Tip


As we’ll learn in later chapters, the cornerstone of LLC liability protection is the degree of legal separateness between LLC and owner. For this reason, it may be unwise to use your personal name in the name of your LLC (e.g., John Jones Construction, LLC). Such a use implies a strong connection between owner and LLC and erodes the all-important separateness.






Reserving an LLC Name 

When you have selected an appropriate name, you may wish to reserve the name of the LLC. This step is optional. In my law practice, I almost always skip reserving a company name. The form for reserving an LLC name is typically nearly as long as the form for filing the articles of organization! To me, name reservation just creates more work. If my search reveals that a name has not been taken, I simply file the articles within a few days. If my filing is rejected, I simply work with my client to pick a new name and file again.

If name reservation is important to you, nearly all states offer a name reservation service. Typically, the service requires you to file a brief name reservation application with the secretary of state’s office. See the State Reference Information on the accompanying CD for the basics on name reservation for each state, appropriate forms, and associated filing fees.

A foreign corporation may have established name recognition in one state, but when it seeks authority to do business in another state, it may find that the name it has been using is unavailable because it is already being used.

Name availability is also a concern for foreign LLCs. A foreign LLC is an LLC formed in another state. (LLCs from foreign nations can also be foreign LLCs.) LLCs formed and organized pursuant to the laws of your state are considered domestic LLCs. For example, a California LLC that is doing business in Nevada is a foreign LLC in Nevada and a domestic LLC in California. We discuss foreign LLCs in more detail below in this chapter.


▼ Expert Tip


Before you submit your articles of organization, make certain that the name that you have chosen is available. When selecting a name, have two or three choices ready in the event that your first choice is not available.



If a foreign LLC has established name recognition in one state, but finds that name is already being used in another state, this could be a problem. For example, say you own and operate Advantis LLC in California. Later, you expand into Nevada, so you try to register in Nevada as a foreign LLC, but there is an Advantis Corporation that is a domestic corporation in Nevada. Nevada may not let your LLC qualify there.

Here are some steps you can take to secure and preserve your LLC name:
• Register your LLC name or logo as a trademark or service mark pursuant to federal laws and acquire the right to use your name anywhere in the country, subject to the right of persons using the name prior to your registration of the mark.

• Use state trademark or service mark registration laws to protect your name within the state where you register.

• Reserve the LLC name in all states where your LLC will do business. Name reservations are generally available for no more than 60 to 90 days. Some states do not permit renewal of a name reservation.






Registered Office and Registered Agent 

A registered agent (or registered office or resident agent—the terms are synonymous) is a person or entity authorized and obligated to receive legal papers on behalf of an LLC. (Corporations have registered agents also.) The registered agent is identified in the articles of organization, but it can typically be changed by filing a notice with the secretary of state. The registered agent serves an important function: an LLC is not a physical person, so it would be impossible to serve legal papers on an LLC if there were no designated representative. The registered agent is designated by language such as “The name and address in the State of California of this LLC’s initial agent for service of process are John Jones, 123 Elm Street, San Francisco, California 94107.”

Your state of organization may use a term other than registered agent. In addition to registered office or resident agent, typical equivalents include agent for service of process and local agent.

The agent can be you, a family member, an LLC officer, an attorney, or a professional company that specializes in corporation and LLC support services. With millions of corporations and LLCs in America, professional resident agent services are big business. The registered agent’s name is a public record; if you desire anonymity, then hire a professional to perform this service. The agent must have a physical address in the state of organization. Thus, if your business does not operate in the state of organization, you will need to hire a registered agent in that state. You must consider this additional expense when organizing out of state. Such services typically range from $50 to $350 per year.

Using an attorney or professional firm as your agent has advantages, if you don’t mind the cost. The primary role of an agent is to receive service of legal papers; an attorney or a professional firm is likely to maintain a consistent address and is likely to understand the nature of any legal papers served. The agent will also receive important state and federal mail such as tax forms, annual report forms, legal notices, and the like.

 
▼ Expert Tip


Professional Registered Agents Can Help. If you are organizing your LLC yourself, registered agents can be valuable sources of information about the state in which you are filing. Because most registered agents work so closely with the secretary of state’s office on behalf of many companies, they become experts in dealing with the secretary of state’s office. Remember: paid resident agents want your business, the yearly fees, so they won’t mind answering a few questions free. You might confirm with them the amount of the filing fees to include with your articles of organization or you might ask for a free sample of articles of organization that they recommend.



Note that most secretary of state offices where you file your LLC organization papers will not check to see if you have properly secured the services of a registered agent. If you do not select a registered agent properly, the secretary of state will simply mail to the registered agent’s address any documents that you submit with your articles of organization. If you do not select a registered agent properly, you will not receive them. Thus, you should hire your registered agent either before or when filing your articles of organization.


▼ Expert Tip


Don’t overpay for resident agent services. The prices vary widely. If you are paying more than $75, you did not shop around enough. In Delaware, the cheapest and best is Harvard Business Services ($50 per year, www.delawareinc.com). In Nevada, use Resident Agents of Nevada ($90 per year, www.nevada.org). (These two states are popular choices for incorporation, for reasons discussed later in this chapter.) In all other states, I use Business Filings, Inc., which offers resident agent and formation services in all 50 states. Check www.bizfilings.com.



On the next page you’ll find a sample letter.




MEMBERSHIP INTEREST: THE LLC EQUIVALENT OF CORPORATE STOCK 

We need to begin our discussion of “LLC stock” by examining some differences in terminology between corporations and LLCs. Let’s begin by discussing corporate stock. Then we’ll see how the concept and the terminology adapt to the legal structure of LLCs.


▼ Expert Tip


Don’t use a PO box as a resident agent address. First, some states don’t allow it. Second, any correspondence sent to a registered agent is likely to be important; with a PO box you may not receive the correspondence as quickly.




Sample Letter to Registered Agent Accompanying Articles of Organization

Michael Spadaccini 
123 Elm Street 
San Francisco, CA 94107 
415-555-1212

 



March 21, 20__

 



Harvard Business Services, Inc. 
16192 Coastal Highway 
Lewes, DE 19958

 



To Whom It May Concern,

 



I have enclosed a copy of articles of organization I am filing today. As you can see, I have used you as our registered agents in the state of Delaware.

 



Please use the following contact information:

 



17 Reasons, LLC 
c/o Michael Spadaccini 
123 Elm Street 
San Francisco, CA 94107

 



I have enclosed a check for $50.00 to cover the first year’s services.

 



Yours truly,

 



Michael Spadaccini



A corporation issues shares of stock to its owners as part of the organization process. Shares of stock represent the ownership of the corporation; shareholders are the owners.

LLCs, on the other hand, issue membership units, membership shares, or member’s interest. There are other, less used terms, such as percentage interest, percentage share, or LLC share—all proper terminology. In this sense, the ownership terminology of LLCs is more akin to the terminology of partnerships, where the ownership is expressed in terms of percentage interest or percentage share, rather than in a defined number of shares of stock. In the business world, you might hear the phrase “LLC stock.” That phrase is not necessarily incorrect; it simply is not used often. It is better to discuss LLC ownership in terms of percentage or share. Throughout this book, we’ll use several terms for LLC shares.

Now, you won’t issue any membership shares until after your articles of organization are filed. You cannot have owners until you have a legal entity that they can own. You may wish to designate more than one class of ownership shares; this designation must be made in the articles of organization. Such a designation can be made with the filing of your articles or it can be made  by an amendment any time after the original filing, with a bit of paperwork. You should have a good road map of your ownership structure early in the organization process, because you must set forth that structure in the articles of organization.


Classes and Types of Membership 

All LLCs must have at least one class of ownership with voting rights. Without at least one class of voting ownership shares, an LLC’s owners could not vote and therefore the LLC would be powerless to take any legal action. The overwhelming majority of LLCs, especially small LLCs, have only one class of ownership with voting rights. Typically, you won’t need to overtly claim a voting class of ownership in your articles of organization; the state statute will imply that your LLCs owners enjoy voting rights.

Your LLC may have one or more additional classes of membership interest, if you designate additional classes. Secondary classes of voting interest appear in infinite varieties. But secondary classes are rare and I have never advised their use in my law practice unless it served a very good purpose.

To go forward, we’ll need to borrow some terminology from corporate law. Types of corporate stock can be broadly categorized into three groups: common, preferred, and hybrid. Similarly, an LLC could create multiple classes of ownership. Nevada, for example, allows LLCs to create multiple classes of membership shares.


Common stock is simply plain voting stock, the simplest form of stock. This is equivalent to an LLC’s ordinary membership units.

From here, things get very complicated. Typically, but not always, preferred stock is stock that entitles its holder to a monetary priority or preference over another class of shares. Often, preferred stock entitles the holder to priority in receipt of dividends and, if the corporation liquidates, asset distributions. In other words, preferred stockholders get paid first and common stockholders get what remains. Preferred stock often carries no voting rights. Sometimes preferred stock contains provisions establishing that it can be converted to common stock.

Often, investors who bring capital into the company will insist on getting preferred stock for their investment, so that they get paid first if the company is liquidated. Another common reason for investors insisting on preferred stock is that it entitles them to mandatory dividends.

While a dividend or liquidation preference is the most common feature of preferred stock, preferred stock can have other features. Though it’s far less common, preferred stock can be supervoting. Supervoting preferred stock is a class of stock that entitles the holder to a greater voting percentage per share than a company’s other class or classes of stock. Many states allow the authorization and issuance of supervoting stock and supervoting classes of LLC ownership. Such stock can have 10 votes per share, 100 votes per share, 1,000 votes per share—there is no legal limit on the number of votes per share. Supervoting stock is a powerful device if one wishes to maintain voting control of a corporation or an LLC.


Hybrid stock refers to debt instruments that are convertible into ownership—they are not true equity instruments. For example, a promissory note—a document evidencing a loan—that is convertible into shares of an LLC’s ownership is hybrid stock.

 
▼ Expert Tip


Don’t issue multiple classes of stock unless you have a clear need. Consider this decision carefully. Multiple classes of stock create a good deal of complexity and increase operating costs; they are more appropriate for larger entities. In my practice, clients often ask me to create and issue multiple classes of shares when it really isn’t necessary. Nearly as often, clients complain later that they should have taken my advice and authorized only one class of stock.



The rights and privileges of all an LLC’s classes of ownership must be set forth in the articles of organization with a certain degree of particularity. Sample clauses establishing multiple classes of shares that you can include in your articles of organization appear in the articles of organization forms in this book.




FUNDAMENTAL CHANGES 

All limited liability company acts provide technical and mechanical rules for fundamental changes—changes that impact on the LLC in a significant way. For example, merger or consolidation, dissolution or liquidation, reorganization, sale of most of an LLC’s assets, and amending the articles of organization are considered fundamental changes.

Some fundamental changes are beyond the scope of this book. Mergers, dissolutions, and the sale of a business are complicated transactions with diverse legal implications. Tax, securities, and antitrust are only a few of the legal issues that may be involved. Because your focus is on running your business, consider using the services of a competent business attorney in these areas.

A brief discussion of the more common fundamental changes follows.


Merger or Consolidation 

A merger is the combination of one or more corporations, LLCs, or other business entities into a single business entity. Mergers are complex and flexible events. Mergers can involve two or more companies, even dozens of companies. Mergers can also consolidate entities of different types: an LLC can merge with a corporation or with a partnership. When two LLCs enter into a merger, one entity (the disappearing LLC) is absorbed into the other (the surviving LLC). The disappearing LLC ceases to exist for all purposes, with only the surviving LLC continuing. In general, the surviving LLC takes over all rights, liabilities, debts, and obligations of the disappearing LLC.

A consolidation is quite similar, involving an agreement of two or more corporations of LLCs to unite as a single entity. Often, a consolidation involves the formation of a third entity into which the assets and liabilities of the constituent entities are transferred.

For most limited liability company acts, the concepts of merger and consolidation are treated in the same fashion. If you’re considering either, consult with your business attorney.

The mechanics of a merger work as follows. To effect a merger of two entities, the board of directors or managers of both entities cause a plan of merger to be prepared. If a corporation,  the board votes to approve the plan and recommends that the plan be submitted to the shareholders for approval. If an LLC, either the members vote or the managers vote and then present their vote to the members for a separate vote. Specifics regarding member and manager meetings and voting are found in later chapters.

A plan of merger includes:
• The names of the entities participating in the merger

• A clear statement of which entity will survive and which entity will disappear

• The date when the merger will take effect; if this is not stated, then the merger is effective upon filing with the secretary of state

• A calculation outlining how much ownership in the surviving entity the owners of the disappearing entity will receive

• Any other information that the entities wish to include (for example, whether the name of the surviving entity will change when the merger becomes effective, whether a new registered agent or office will be appointed, whether there are any contingencies that must occur before the merger is effective)





A sample plan of merger for two fictitious LLCs, providing for a one-for-one ownership exchange, is located at the end of this chapter.

Once the plan of merger has been approved by the managers and owners of both entities, articles of merger must be prepared and submitted to the secretary of state. This is a document separate from the plan of merger. Generally, articles of merger are very brief. Like articles of organization, many secretary of state offices will provide form articles of merger for your use. In some states, you must attach a plan of merger to the articles of merger; in other states, you simply indicate in the articles of merger that the plan of merger is on file. If the merger involves a foreign entity, articles of merger must be sent to the secretary of state in both states.

Articles of merger should include:
• A copy of the plan of merger (if required by the state; if not, an indication that the plan is on file at company headquarters)

• The percentage interest or number of shares voted for and against the plan of merger

• An undertaking on the part of the surviving entity to assume the debts and liabilities of the disappearing entity or entities, if not already included in the plan of merger

• The signature of authorized officers of each entity





The following is a sample plan of merger. The first two paragraphs identify the merging LLCs. The merger is intended to qualify as a tax-free reorganization. Aluminum and Bituminous Coal, LLC (ABC) will be the survivor, assuming all the rights, properties, and liabilities of Dutch Everlight Foundry, LLC (DEF). Ownership shares will be exchanged on a one-for-one basis.


▼ Expert Tip


When you contact the secretary of state’s office to obtain articles of merger, specify whether or not a parent/subsidiary merger is involved. Different forms of articles of merger are used depending on the type of merger. Some states have short, fill-in-the-blank merger forms. The secretary of state will also tell you the fee for filing articles of merger. Don’t forget to consult with your business attorney as well.



 ABC’s articles will govern, as amended, to change the name of the entity to ABC/DEF, LLC. ABC’s managers will continue as the managers of the surviving LLC. Both ABC and DEF will continue to operate in their ordinary course of business until the merger. The members of both LLCs must approve the plan.

Sample Plan of Merger


Agreement and Plan of Merger

This Agreement and Plan of Merger is made this February 14, 20__ between Aluminum and Bituminous Coal, LLC, a Washington LLC (ABC), and Dutch Everlight Foundry, LLC, an Oregon LLC (DEF).

Recitals

ABC is a Washington LLC with its principal place of business located in Spokane, Washington.

DEF is an Oregon LLC with its principal place of business located in Portland, Oregon.

Both ABC and DEF are manager-managed LLCs. The elected managers of ABC and DEF agree that it is in the best business interests of the LLCs and their owners that DEF be merged into ABC, in accordance with the terms and conditions of this Agreement and Plan of Merger, in such manner that this transaction qualify as a reorganization within the meaning of Section 368(a)(1)(A) of the Internal Revenue Code of 1954, as amended.

Therefore, in consideration of the mutual covenants set forth in this Agreement and subject to the terms and conditions of this Agreement, the parties agree as follows:1. DEF shall merge with and into ABC, which shall be the surviving LLC.

2. On the effective date of the merger, the separate existence of DEF shall cease and ABC shall succeed to all the rights, privileges, immunities, and franchises, and all the property, real, personal, or mixed of DEF, without the necessity for any separate transfer. ABC shall thereafter be responsible and liable for all liabilities and obligations of DEF, and neither the rights of creditors nor any liens on the property of the absorbed LLC shall be impaired by the merger.

3. The resulting ownership of the surviving LLC shall be computed as follows.a. Concurrently with and immediately following the merger, the owners of DEF shall relinquish their ownership interest in DEF in exchange for an ownership in the surviving LLC (ABC) in accordance with and in the amount dictated by this Plan of Merger.

b. The ownership of the surviving LLC following the merger shall be apportioned such that the existing owners of ABC shall hold fifty percent (50%) of the ownership interest in the surviving LLC; such owners of ABC shall bear this reduction in overall ownership interest pro rata.

c. The ownership of the surviving LLC following the merger shall be apportioned such that the  existing owners of DEF, in exchange for their relinquishment of ownership in DEF, shall hold fifty percent (50%) of the ownership interest in the surviving LLC; such owners of DEF shall be granted this ownership interest pro rata.



4. The articles of organization of ABC shall continue to be its articles of organization following the effective date of the merger, subject to the following amendment:



Article I of the articles of organization shall be amended to read as follows:

The name of the LLC is ABC/DEF, LLC.


5. The operating agreement of ABC shall continue to be its operating agreement following the effective date of merger.

6. The managers of ABC on the effective date of the merger shall continue as the managers of ABC for the full unexpired terms of their offices and until their successors have been elected or appointed and qualified.

7. Neither ABC nor DEF shall, prior to the effective date of the merger, engage in any activity or transaction other than in the ordinary course of business, except that each LLC may take all action necessary or appropriate under federal or state law to consummate this merger.

8. This Agreement and Plan of Merger shall be submitted for the approval of the owners of ABC and DEF, such approval to be obtained on or before December 31, 20__.

9. The effective date of this merger shall be the date when a certificate of merger is issued by the Secretary of State of the State of Washington.



In witness whereof, the parties have executed this Agreement and Plan of Merger as of the date set forth above.

	Aluminum and
	Dutch Everlight



	Bituminous Coal, LLC
	Foundry, LLC



	
by ________________________ 
	
by________________________ 



	
President 
	
President 










Sale of Assets 

An LLC has the power to buy, sell, and dispose of its property by virtue of powers granted in the limited liability company act. Without this power, the LLC would be hard-pressed to conduct business. No member or manager approval is required to approve purchases or sales of LLC property in the ordinary conduct of the LLC’s business. If the LLC proposes to sell all or most of its assets or make an unusual sale outside of its ordinary course of business, manager approval is required. Member approval may be required as well, depending on the state. If approval is required, the managers adopt a resolution authorizing the sale and requesting that the sale be submitted to the members for approval. Of course, in a member-managed LLC, the members are the managers, so the approval would be one step rather than two.
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