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  To the directors and staffs of the Utton Transboundary Resources Center and the American Indian Law Center, Inc., whose vision for a Winters centennial conference made this book possible.

  In memory of David Getches (1942–2011), whose contributions to water law and Indian law were unparalleled.


  
Foreword


  On January 6, 1908, the U.S. Supreme Court handed down its decision in Winters v. United States, forever altering the rights of Indian tribes and the landscape of western water law. The federal government had brought suit against irrigators upstream of the Fort Belknap Indian Reservation in Montana, seeking to enjoin their water diversions that interfered with the Gros Ventre and Assiniboine Tribes’ use of water on the reservation. Although the United States presented several arguments on behalf of the tribes, it prevailed—from the district court through the Supreme Court—on a theory of reserved rights to water. At a time when federal Indian policy favored forced assimilation, the Supreme Court held that when land is set aside for the use of Indian tribes, that reservation of land includes a reservation of water.

  The Winters doctrine, as it has come to be known, is now a fundamental principle of both federal Indian law and water law. The doctrine of reserved rights to water has expanded beyond Indian reservations to include all federal reservations of land. Its details and contours have been shaped through a century of subsequent litigation and negotiation.

  In 2008, as the Winters decision reached its hundredth anniversary, the American Indian Law Center, Inc., and the Utton Transboundary Resources Center organized a centennial conference to explore the original decision, its subsequent development as doctrine, its importance to Indian tribes and western states, and its future in the twenty-first century. The conference, “The Winters Centennial: Will Its Commitment to Justice Endure?,” was held June 9–12, 2008, at the Santa Ana Pueblo in New Mexico.

  This book represents much of the discussion that took place over the two and a half days of the conference and includes additional articles submitted by experts in the field. The content is divided into four parts. Part 1 introduces the Winters case and the Winters doctrine, including reenactments of the Supreme Court oral arguments in Winters and two other crucial Supreme Court cases on the reserved water rights doctrine. Part 2 discusses the Winters doctrine broadly in today’s world, raising modern issues of both theory and implementation. Part 3 presents case studies of the Winters doctrine in action, offering a mix of transcripts of discussions from the conference and prepared articles. Finally, part 4 looks to the future, reprinting the remarks of the final conference panel, which was charged with imagining whether the commitment to justice embodied in the Winters doctrine will endure into this century and beyond.
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Introduction


  The U.S. Supreme Court announced its decision in Winters v. United States in 1908. Ordinarily there would not be much to say about a hundred-year-old Supreme Court case, the holding of which has been repeatedly reaffirmed by the Supreme Court itself, as well as by many other courts. Winters is not an ordinary case. Its central conclusion, that a claim to water was reserved when land was reserved for Indians, indeed represents a commitment to justice, as we have called out in the title to this conference. But the exact nature of that commitment, its legal basis, its scope, its implications for non-Indian water rights holders, the purposes for and quantities of water reserved, the geographic nexus between the land and the water reserved, and many other details of practical consequence have been, and continue to be, litigated and negotiated. Later opinions have refined, amplified, and qualified the Winters holding in various ways. And finally, once the legal issues have been resolved in a particular locale, the hard and often expensive issue remains about how and where to get the water to benefit the Indian communities for which it was reserved without severely affecting the water rights and uses historically exercised by non-Indian communities using water from the same basin or in the same region. And so, after a hundred years of the Winters doctrine, the theme of our conference is still a lively question. Will its commitment to justice endure? I hope all of you will enrich and be enriched by our exploration of the question in the days ahead.

  —Sanford Gaines, Utton Transboundary Resources Center

  The Winters doctrine is truly entitled to a big celebration for its centennial, for what it has already done and what is left to do. The question of this conference is: will the Winters commitment to justice endure? And I had a chance to think some more about that question last week. I was driving up to the Grand Staircase–Escalante National Monument. It was beautiful. It was striking, as any of you know who have been there. My husband and I crossed the Colorado at Page, Arizona, and it was my first view of Lake Powell. I was impressed by the beauty of it, of Glen Canyon, of the monoliths surrounding the lake, and of the Navajo power plant that was right there. But most of all, being a western water lawyer, I was impressed with the bathtub ring around the lake and with the low water levels. That brought to mind why this conference is critical and why these water issues are so critical. In 2005 the lake was at its lowest level since 1969. Now, in 2008, precipitation is above normal and inflows are increasing. But the water levels are still low. In fact, I saw an enterprising entrepreneur advertising the advantages of vacationing in low water. So I was reminded that the reason this conference is so critical at this particular time is because of the stresses on our water supply. Population growth, the warming of the planet, drought, and the condition of the U.S. budget all increase the challenge of fulfilling the promise of Winters to those tribes who have not yet adjudicated water rights.

  This conference is based on the belief that Al Utton, the namesake of the Utton Center, stood for. That’s the belief that if people get to know each other and have a common understanding, they can solve their problems together. A recent report on the Colorado River from the National Academy of Sciences said that active communication and sustained collaboration among states—and I would add among stakeholders to water—is important in dealing with the drought conditions on the river. We hope that the setting of this conference and the program will promote the kind of understanding that can lead to solving problems and enhancing collaboration regarding Winters rights. You who are here represent tribes, federal and state governments, conservancy districts, NGOs, and academics. It will be up to you to determine whether the Winters promise will endure.

  —Marilyn O’Leary, Utton Transboundary Resources Center
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CHAPTER


  1

  The Legacy of Winters v. United States and the Winters Doctrine, One Hundred Years Later*


  Barbara Cosens [image: image]

  On January 6 one hundred years ago, the U.S. Supreme Court held that the establishment of an Indian reservation carries with it a reservation of water. Although grounded in Supreme Court precedent addressing the interpretation of treaties, including the understanding of tribes in ceding territory and natural resources, the case was to become the first in the development of a doctrine recognizing an implied water right whenever necessary for the purpose intended by Congress in establishing any federal or Indian reservation: the Winters doctrine. In recent years it can be said that for Indian people the doctrine has come full circle to seek not what Congress wants for Indian people but what they want, by returning tribal governments to their rightful seat at the table to determine the future of our shared water resource in the process of settling Indian water rights.

  The following paragraphs will describe the 1908 ruling and its basis in existing U.S. Supreme Court law interpreting treaties, the subsequent development of the Winters doctrine in the key cases of Arizona v. California, Cappaert v. United States, United States v. New Mexico, and Wyoming v. United States.1 Of equal importance to this substantive law is the assertion of state court jurisdiction under the McCarran Amendment leading to several important state court rulings in Wyoming, Arizona, and Idaho and ultimately to the current era of settlement of Indian reserved water rights.2 But no discussion of Winters v. United States can begin without an understanding of the arid setting of the Fort Belknap Reservation in the Milk River valley of north central Montana.

  The Fort Belknap Reservation and the Milk River

  Thousands of years ago, ice pushed the Missouri River south into its present channel in Montana, leaving an empty riverbed and a vast plain of glacial debris. A small stream that swells to a river in spring with runoff from the Rocky Mountain front began to carve its own path in the wake of the ancestral Missouri.3 Because of its load of suspended glacial silt, Meriwether Lewis called this stream the Milk River.4 With its headwaters in the Rocky Mountain front in what is now Glacier National Park and the Blackfeet Indian Reservation, the river has high spring runoff. Flows in the Milk River prior to development of the Milk River Reclamation Project are estimated to have ranged from as high as 35,000 cubic feet per second (cfs) during spring runoff to as low as 5 cfs during late summer and early fall of a dry year.5 The Fort Belknap Reservation is located primarily in the valley of the Milk River, and was established for members of the Gros Ventre and Assiniboine Tribes.6 The river forms the reservation’s northern boundary.7

  The Gros Ventre and Assiniboine Tribes have strikingly different histories. The Gros Ventre are thought to have separated from the Arapaho and became known as a division of the Blackfeet Nation in the mid-1700s.8 Gros Ventre were reported along the Milk River throughout the 1800’s9 and were party to the Blackfeet Treaty of 1855.10 The Assiniboine separated from the Sioux in the mid-1600s and were reported along the upper Missouri River in the late 1700s and early 1800s.11 The Assiniboine were party to the 1851 Treaty of Fort Laramie, which designated their territory in the vicinity of the Missouri and Musselshell Rivers (referred to as the Muscle-Shell River in the 1851 treaty).12 The Assiniboine Tribe was heavily reliant on buffalo for sustenance and trade.13 Prior to the 1880s the Milk River valley had abundant large game, including buffalo.14 Smallpox epidemics in 1780 and 1838 took their toll on the Assiniboine.15

  By the 1870s the Gros Ventre and certain Assiniboine were known to inhabit an area along the Milk River near the Fort Belknap Agency.16 As the buffalo disappeared from the plains, the tribes were moved onto smaller and smaller reservations with the promise from the federal government that they would receive assistance in developing agriculture. Prior to May 1, 1888, the entire U.S. portion of the Milk River Basin lay within the larger reservation of the Blackfeet, Gros Ventre, and other tribes and groups of Indians and the Fort Assiniboine Military Reservation (a smaller area wholly within the larger Indian reservation).17 On May 1, 1888, the United States fragmented the larger reservation into three smaller reservations: the Blackfeet Reservation, Fort Belknap Reservation, and Fort Peck Reservation, with Fort Assiniboine remaining as a separate military reservation in the vicinity of what is now the Rocky Boy’s Reservation.18

  The acts of 1888 creating the Blackfeet, Fort Belknap, and Fort Peck Indian Reservations opened the remaining area in the Milk River valley to settlement.19 Settlement began in earnest when the Great Northern Railroad was completed in 1890 along the north bank of the Milk River.20 Federal policy toward western public lands at the turn of the twentieth century encouraged the development of small, family-owned farms. The non-Indian irrigation development along the Milk River occurred with the encouragement of federal law.21 At the same time, federal Indian policy favored establishment of smaller reservations and conversion of Indian people to farmers. Unfortunately, water in the Milk River was insufficient for implementation of both policies, and the basin became the site of one of the earliest disputes between appropriative and reserved water rights.22

  In 1895 farmers began diverting water from the Milk River upstream from the Fort Belknap Reservation.23 Three years later, on July 5, 1898, the agency at Fort Belknap began diverting approximately five thousand miner’s inches (approximately 125 cfs) of water from the Milk River for irrigation of reservation land.24 Although downstream irrigators both on and off the reservation saw diminished flows as more people settled in the upper Milk River valley, the development of farming proceeded until, as is inevitable in the Milk River Basin, severe drought struck in 1904–1905.25 As a result of the drought, water no longer reached the tribal diversion facilities. The United States filed suit in the U.S. Circuit Court for the District of Montana to enjoin diversion of water upstream from the Fort Belknap Reservation to the extent necessary to prevent interference with the flow of water to the reservation.26 The result—Winters v. United States in 190827—was the first ruling in what would become the Winters doctrine.

  Historian and lawyer Dr. John Shurts has emphasized that Winters v. United States does not itself embody the Winters doctrine. In fact, subsequent interpretation in development of the doctrine can be said to stray substantially from the original ruling.28 Understanding this development must begin with the case itself.

  
Winters v. United States, 207 U.S. 564 (1908)


  U.S. Attorney Carl Rasch, who filed the Winters case on behalf of the United States and the Fort Belknap Reservation, argued several theories of the case, as would any good attorney: (1) a factual argument based on prior appropriation, which he knew he would lose if the Court accepted the evidence of earlier diversion by irrigators upstream of the reservation; (2) a legal argument seeking recognition of riparian rights for a reservation with its northern border formed by the Milk River; and, as his primary argument, (3) a simple extension of precedent in the interpretation of treaty language reserving certain rights from the overall cession of territory by the tribes.29 Although many list the third theory as an afterthought that the Court adopted out of the blue, Shurts points out that it was Rasch’s primary argument and the one that most closely followed U.S. Supreme Court precedent.30

  The precedent relied on by Winters can be found in U.S. v. Winans.31 In Winans, the Court held that the off-reservation treaty “right of taking fish at all usual and accustomed places, in common with the citizens of the territory,” implied a right of access across private land to exercise the right. Writing for the majority in Winans (as he would in Winters), Justice Joseph McKenna stated, “the treaty was not a grant of rights to the Indians, but a grant of right from them,-a reservation of those not granted.”32

  The key language in Winters indicating the Court’s reliance on this precedent is: “[t]he Indians had command of the lands and the waters—command of all their beneficial use, whether kept for hunting, ‘and grazing roving herds of stock,’ or turned to agriculture and the arts of civilization. Did they give up all this?”33 In reaching its conclusion the Court, as it did in Winans, relied on the canons of construction for the proposition that treaties with Indian tribes must be construed liberally.34

  Despite this grounding in precedent defining things reserved to be those historically used by and not ceded by a tribe, Winters had to address not only the fact that the threatened irrigation diversion had not been developed prior to establishment of the reservation but also that irrigation was not part of the historic practices of the Gros Ventre and Assiniboine Tribes. Instead, reference to agriculture in the treaty was a promise from the United States to provide training and tools in exchange for agreeing to boundaries not broad enough to support a hunter-gatherer lifestyle. Thus, in addition to the language quoted above, the Court turned to the treaty for the interpretation that “[t]he reservation was a part of a very much larger tract which the Indians had the right to occupy and use and which was adequate for the habits and wants of a nomadic and uncivilized people. It was the policy of the Government, it was the desire of the Indians, to change those habits and to become a pastoral and civilized people.”35 Thus, Winters is rarely referred to as articulating a principle of treaty construction and has become known for the principle that when the federal government sets aside public land for a particular purpose such as an Indian reservation, it may reserve water under federal law for that purpose.36 This principle is known as the Winters doctrine and is only fully developed in cases subsequent to Winters.

  The Winters Doctrine

  In 1963, after determining that five reservations in the Lower Colorado River Basin were established for agricultural purposes, the U.S. Supreme Court endorsed a method used to quantify the water rights for that purpose: the practicably irrigable acreage method, or PIA.37 PIA gives tribes a right to the amount of water necessary to irrigate all land on the reservation that can feasibly and economically be irrigated.38 Application of the method to the five reservations involved in Arizona v. California resulted in an award of just under one million acre-feet per year.39 The average annual flow of the Colorado River is approximately fourteen million acre-feet.40

  Endorsement of the PIA method has led to considerable debate over what composes acreage that is practicably irrigable.41 Because quantification of most tribal water rights has been resolved through settlement rather than litigation, it is necessary to turn to the one state case where the elements of PIA have been litigated: the adjudication in Wyoming state court of the water rights of the Arapaho and Shoshone Tribes of the Wind River Reservation (Big Horn I). In Big Horn I, the state, tribes, and United States stipulated to the following definition of PIA: “those acres susceptible to sustained irrigation at reasonable costs.”42 The Wyoming Supreme Court accepted the application of this test by the special master, who required the following analyses:

  1. classification of lands based on arability of soils;

  2. analysis of the engineering feasibility of providing irrigation to those soils classified as arable; and

  3. analysis of the economic feasibility of irrigation on the lands considered arable and technically susceptible to irrigation.43

  Each of these steps requires determinations that can result in a wide degree of variability in the PIA ultimately calculated. The area of greatest debate is the economic feasibility analysis, because small differences in variables can result in wide differences in the outcome.44 Private water users and states point to these factors when they criticize PIA for awarding huge water rights without consideration of the effects on other water users.45

  While states and private water users debate the technical aspects of the economic feasibility analysis, tribes debate whether its application is appropriate at all. Passage of the Reclamation Act in 1902 initiated the use of a federal subsidy to facilitate settlement of the West.46 This federal policy led to substantial non-Indian irrigation development in basins shared with Indian reservations. Many argue that the economic feasibility analysis under the PIA standard holds quantification of tribal water to a higher standard than federal reclamation projects.47 The unfairness of this is particularly acute where tribal water resources are shared with a reclamation project. Given the dissatisfaction on both sides of the debate, it is not surprising that parties to adjudication of tribal water rights sought change.

  In 1989 the U.S. Supreme Court granted certiorari on Big Horn I on the question, “[i]n the absence of any demonstrated necessity for additional water to fulfill Reservation purposes and in the presence of substantial state water rights long in use on the Reservation, may a reserved water right be implied for all practicably irrigable land within a Reservation?”48 The Court issued the following ruling: “[t]he judgment below is affirmed by an equally divided Court.”49

  With PIA reaffirmed, courts and parties proceeded to settle under the guidelines imposed by the PIA standard even though it resulted in a less than satisfactory outcome in the vast majority of cases.50 Those affected by water allocation were thus startled to learn that an even more subjective standard might have prevailed. The opening of the papers of Justice Thurgood Marshall following his death in January 1993 revealed that, prior to her recusal from Big Horn I due to the conflict created by a family ranch with water claims in the Gila River adjudication, Justice Sandra Day O’Connor had written a majority opinion that would have altered the PIA standard. Justice O’Connor would have required “sensitivity” to private development and reduced a PIA award if the projects proposed lacked a “reasonable likelihood” of being built.51 Thus a standard already highly variable in its application would have included the subjective requirement that the political will to develop irrigation on that particular reservation existed. Quite possibly that political will would decrease with increasing levels of water development in basins shared with a reservation. Lucky the tribe that ended up with flat land in a warm climate where its trustee did not promote irrigation of surrounding land through development of a reclamation project. The dispute within the Supreme Court made public by the release of the Marshall papers, combined with growing concern over inequitable results, rendered the issue of the standard for quantification of tribal water ripe for change, yet the U.S. Supreme Court has been given no further opportunity to make such a change.

  With the exception of the brief endorsement of the Wind River water right, since 1963 the U.S. Supreme Court has addressed the doctrine of reserved water rights only in the context of non-Indian federal reservations.52 In doing so, the Court has articulated a very narrow construction of the scope of the implied right, raising the issue of whether the same narrow construction applies to Indian reserved rights.53

  In United States v. New Mexico the U.S. Supreme Court addressed the reserved water rights of the Gila National Forest and announced a distinction between primary and secondary purposes of a reservation.54 The Court noted that for every gallon of water awarded to the federal government, one less gallon is available for appropriation under state law.55 Thus, out of traditional deference to state law concerning allocation of water resources, the Court concluded that only primary purposes carry a reserved water right. Water for secondary purposes can be fulfilled pursuant to state law.56

  The Court further narrowed the scope of federal reserved water rights in addressing the rights associated with an underground pool expressly preserved in the establishment of a national monument.57 The Court was unwilling to balance competing appropriative water interests against those of the federal land out of concern that congressional intent with respect to the use of federal land could be defeated.58 However, again out of sensitivity to the traditional deference to state law, the Court stated, “[t]he implied-reservation-of-rights-doctrine, . . . reserves only that amount of water necessary to fulfill the purpose of the reservation, no more.”59 The Court has never had the opportunity to determine whether the narrow interpretation of reserved water rights associated with federal reservations also applies to Indian reservations. At least one state court has held otherwise, as discussed below.

  State Court Jurisdiction

  With an indication of the magnitude of the cloud on appropriative water rights following the ruling in Arizona v. California discussed above, states pursued jurisdiction to adjudicate tribal water rights. In a highly contentious process that included a last-minute appropriation rider referred to as the McCarran Amendment, waiving the sovereign immunity of the United States, and appeals to the U.S. Supreme Court interpreting the McCarran Amendment, state courts achieved jurisdiction over adjudication of tribal water rights.60 This highly politicized process led to the startling outcome that state rather than federal courts define Indian reserved water rights in the first instance. State adjudication of tribal water rights addresses federal questions; thus state court decisions remain subject to U.S. Supreme Court review.61 To avoid potential Supreme Court reversal by embarking on an untested path, most states and tribes proceed within the guidelines provided by PIA—that is, quantification of water based on the agricultural potential of the reservation land base—even though the Supreme Court has never articulated PIA as the only method for quantification.

  On November 26, 2001, the Arizona Supreme Court rejected agriculture as the standard purpose and PIA as the sole measure of reserved water rights on Indian reservations in Arizona, concluding that a homeland rather than an agricultural purpose applies.62 The concept of a reservation as a homeland is not new.63 However, the Arizona Supreme Court is the first state court to squarely adopt a homeland standard and, further, to articulate a method of quantification consistent with that standard by indicating that the measure of the water right for a homeland is specific to the needs, wants, plans, cultural background, and geographic setting of the particular reservation and cannot be defined by a single measure such as PIA.64 In reaching its decision, the Arizona Supreme Court distinguished Indian reservations from other federal reservations on the basis of the canons of construction requiring liberal interpretation of treaties, statutes, and executive orders pertaining to Indian affairs and the federal fiduciary relationship with tribes.65

  State court jurisdiction has provided mixed results for tribes in Wyoming and Idaho. In the Big Horn I case discussed above, after awarding the Shoshone and Arapahoe Tribes of the Wind River Reservation almost half a million acre-feet under the PIA standard, the court held that the right did not extend to groundwater simply because no Supreme Court precedent on that issue existed.66 In a deeply divided opinion, the Wyoming Supreme Court concluded that (1) only the state engineer (as opposed to the tribes) could administer the tribal water right and (2) water not historically put to use but quantified under the PIA standard could not be dedicated to instream flow by the tribes.67

  Claims of the Nez Perce Tribe in the Snake River Basin Adjudication (SRBA) in Idaho raised issues not previously addressed in any court. Among the claims asserted by the tribe were off-reservation instream flow rights stemming from the treaty right to fish at the “usual and accustomed places” and a historic reliance on salmon and steelhead. The claims encompassed much of the Snake River water basin, the primary surface water supply in southern and central Idaho, and would require consideration of whether a treaty right to fish carries with it a right to maintain habitat for fish outside the boundaries of a reservation.68 In 1999 Judge Barry Wood of the SRBA court ruled against the Nez Perce instream flow claims, stating that “the parties to the 1855 treaties did not intend to reserve an instream flow water right because neither party to the Treaty contemplated a problem would arise in the future pertaining to fish habitat” and relying on the fact that the U.S. Supreme Court, when ruling on the right of Stevens treaty tribes to an allocation of the harvestable fish, did not consider the treaty language to guarantee the size of the salmon run.69 Both the legal reasoning and the outcome of this decision were heavily criticized by legal scholars, and thus an appeal to the Idaho Supreme Court was anticipated.70 Although that appeal was filed, in 2005 the Nez Perce Tribe, State of Idaho, and United States entered an agreement settling the water right claims of the tribe in Idaho.71 It is nevertheless not the fear of an unfavorable outcome so much as the possibility of a better solution that has resulted in the settlement of most Indian water right claims.

  Indian Water Right Settlements

  Twenty-two settlements have been through congressional or court approval or both.72 Many are in various stages of implementation. These settlements have given rise to a greater tribal voice in western water issues and have begun to reverse the disparity in federal dollars spent on non-Indian water projects and Indian water projects.73

  For non-Indian water users, settlement has removed a cloud of uncertainty over their water rights. Non-Indians have also seen benefits, not only from settlement water projects but also through improvements in efficiency, in coordination of management in basins with multiple jurisdictions, and in relations with their neighbors. The two benefits of choosing settlement over litigation referred to most often are:

  1. Wet Water: the greater likelihood that the tribe will see actual water rather than paper rights; and

  2. Tailored Solutions: the ability to tailor the solution to the needs of the particular tribe and of the basin in which it resides.

  The diversity of the twenty-two settlements demonstrates that negotiators have taken full advantage of these benefits. Some examples:

  1. In Montana, an unsafe state dam on the Tongue River threatened downstream communities, including some in which Northern Cheyenne is spoken—a language generally unknown to emergency evacuation services personnel.74 The aftermath of Hurricane Katrina has reminded us that marginalized populations bear the brunt of major disasters. The Tongue River Dam has been repaired and enlarged. The increased pool belongs to the Northern Cheyenne Tribe.75

  2. In Nevada, Pyramid Lake once hosted a particular species of cutthroat trout. The trout disappeared from the lake by the 1940s. The lake is now stocked with a hatchery population of Lahontan cutthroat trout.76 The fish need high spring flows and cool temperatures to enter the river to spawn. The settlement provides for negotiation of an operating agreement to manage the five federal reservoirs and several private reservoirs in the basin in ways that allow enhancement of flows to the lake during spawning and provide a drought water supply for the growing Reno-Sparks area.77 In 1997, a particularly wet year, the Lahontan cutthroat trout entered the Truckee River to spawn.78

  3. The Nez Perce settlement discussed above recognizes the importance of salmon in the tribe’s history and culture by giving the tribe a greater role in the major hatcheries in the area and by providing for state-held instream flow protection and habitat restoration on many of the historic spawning streams in the Salmon and Clearwater Basins in a way that accounts for current land use patterns.79

  These settlements provide only a few examples of the results of the legacy of the Winters doctrine. The University of Idaho Waters of the West Program has begun a process of developing an online database of all Indian water right settlements, settlement acts, and implementing documents, including decrees and tribal water codes. It is anticipated that research made possible by the database will explore how, over the past one hundred years, bringing back the native voice has fundamentally altered the structure of power at the water table. Looking forward to the next one hundred years, researchers and practitioners will use examples of creative solutions to explore how all parties can continue to solve problems in the face of growing western water supply problems.
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  This chapter presents introductions to and re-creations of the U.S. Supreme Court oral arguments in the three most important cases of the reserved rights doctrine: Winters v. United States, Arizona v. California, and United States v. New Mexico. In the oral argument re-creations the participants were asked to role play. Thus the statements made should be taken as theater and an interpretation of history, not necessarily the opinion of the person making the argument.

  Winters v. United States

  INTRODUCTION
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  The Winters case arose in the setting of the early 1900s and with the background of the tribes that occupy the Fort Belknap Indian Reservation: the Assiniboine and Gros Ventre.1 The Assiniboine Tribe has its origins in the Great Sioux Nation. It came from the Yankton Sioux and migrated from Canada into the Milk River area, ending up with the Gros Ventre by about 1870. The Gros Ventre came from the Arapaho in the south and migrated north. Initially they were aligned with the Blackfeet Tribe, and in the mid-nineteenth century many of the agreements they entered into with the United States were also agreements between the United States and the Blackfeet. As time went on the Gros Ventre became enemies with the Blackfeet and were pushed out of Blackfeet territory. They then became allies with the Assiniboine. The Assiniboine occupied much of eastern Montana. In fact, Native American tribes occupied all of the lands east of the Continental Divide and north of the Missouri River, throughout what is now Montana. If we look at the Milk River, it is important to note that much of the river rises on the Blackfeet Reservation and part of Glacier National Park. Several river forks join to make the Milk River. The river goes into Canada for about one hundred miles, then comes back into the United States. Today there are irrigation projects above and below the Fort Belknap Reservation and on the reservation.

  At the time of the Winters dispute, it was fortunate that the tribes of Fort Belknap had a water irrigation project. That project came about as a result of all the land cessions that had taken place in the 1851 treaty with the tribes. The United States had initially recognized a large territory, basically the tribes’ aboriginal territory for hunting, fishing, and gathering. Then, in 1855, the United States for the first time recognized a territory for all the tribes of the Blackfeet Confederation. That territory was the vast area that stretched from the Continental Divide north of the Missouri River all the way to the mouth of the Yellowstone on the Missouri. Under the 1855 agreement, each tribe of the confederation, including the Gros Ventre, could call that area home; they had a territory they occupied as the reservation system was being put into place. The federal government was starting to push tribes into smaller and smaller and smaller areas, resulting in an agreement in 1874 and then finally the agreement of 1888 that is the subject of the Winters case. With each agreement the area of the tribes became smaller, smaller, and smaller, forcing the Indians to look at adopting a different lifestyle. They could no longer be hunters and gatherers because, along with the shrinking land area, their staple, the bison or the buffalo, was beginning to dwindle. They were forced look at ways to become more pastoral, more agrarian.

  At the same time, Indian territories were being settled by non-Indians. Settlers were pushing to have the Indians occupy smaller and smaller plots of land, to open the area to homesteads, and to develop and occupy the West. These were the kinds of pressures leading up to Winters.

  And then, the tribes entered into the 1888 agreement that created the Fort Belknap Reservation for the Gros Ventre and Assiniboine. The tribes figured they got a home. Then gold was discovered in the Little Rocky Mountains on the southern end of the Fort Belknap Reservation. That gold discovery led to pressure on the Indians to give up more land for gold-mining purposes. The United States sent a commission headed by George Bird Grinnell, and the tribes were forced to enter into another land cession. In doing so, the tribes made it very clear that water and timber were important to them. The tribes received $360,000 for a four-mile-by-eight-mile rectangle of land. Some very unscrupulous agents plundered a lot of the rations and the monies that the Indians were to receive. But luckily, in 1904 a major by the name of William Logan became the Indian agent at Fort Belknap. He had the foresight to use $100,000 of the money paid to the Indians for their land to develop an irrigation system. Without that irrigation system, the events leading to the Winters case would not have happened.

  Henry Winter was a gentleman who lived above the reservation and was irrigating his land. The Indians, of course, had their irrigation project. I’m not sure the Indians had a lot to do with the irrigation system. It was mostly the Indian agent, and the Indian agent was very diligent in trying to protect the Indians’ interest. When the non-Indians took all the water from the stream and diverted it during a time of drought in 1905, Logan asked the United States to seek an injunction to enjoin these water uses upstream. That was the setting for the famous Winters case. Without the taking of that land for gold, without the agent giving the reservation an irrigation project, the dispute would never have existed.

  Then, of course, there were the lawyers who were involved. A U.S. attorney by the name of Carl Rasch was the lawyer that Logan went to. He convinced his commissioner of Indian affairs and the Interior Department to bring an action. History was made from there.

  ARGUMENT FOR APPELLANTS, HENRY WINTER ET AL.
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  My name is Joe Mazurek and I am counsel for Henry Winter and other farmers and ranchers and settlers who reside in the Milk River Basin.

  Federal policies in the late 1800s encouraged settlers from the East Coast to develop farms along the Milk River in northeastern Montana under the Homestead and Desert Land Acts. Settlers flocked to the Milk River Basin at the same time that federal Indian policy favored the establishment of reservations and the conversion of Indian people to farming. Unfortunately, there was not enough water in the river for the implementation of both policies. The federal government should have helped the settlers by providing water projects for them. Under the Homestead and Desert Land Acts, they were entitled to those privileges. Those acts gave deference to state law on federal lands that the settlers used.

  The settlers never understood that their water rights were not protected by the United States. In 1895 the non-Indian parties to Winters began diverting water from the Milk River upstream from the Fort Belknap Reservation. Three years later, in July 1898, the Fort Belknap Agency began diverting five thousand miner’s inches, or 125 cubic feet per second, from the Milk River for irrigation of the reservation land. Downstream irrigators both on and off the reservation saw diminished flows as a result of more people moving into the Milk River valley. The development of farming proceeded until a severe drought hit in 1904 and 1905. Water no longer reached the tribal diversion facilities.

  In 1908, after the case had been decided in favor of the tribes by both the Circuit Court of the District of Montana and the Circuit Court of Appeals for the Ninth Circuit, the U.S. Supreme Court decided the tribes had the superior right to the water upstream and affirmed the injunction. The Court noted that it was the desire of the Indians to change their nomadic and uncivilized habits and become pastoral people. The consequences of ruling against the settlers would be significant. The Winters settlers would suffer the loss of their property and their property rights, their water rights. The U.S. attorney protected the tribes completely, and the settlers were left with no help from the federal government. Some would say that continues today.

  ARGUMENT FOR APPELLEE, THE UNITED STATES
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  Mr. Chief Justice and may it please the Court, it is the position of the United States that the court of appeals correctly held that the United States and the tribes have a right to water for irrigating their lands and that the court of appeals correctly affirmed an injunction barring upstream water users from interfering with the ability of the tribes to use five thousand miner’s inches of water for irrigation of their lands. This land was acquired by the United States in the Louisiana Purchase and has been under U.S. ownership from the outset. At the time of the agreement of 1874 the reservation comprised the entire basin of the Milk River, and the tribes therefore had the use of all of the land and all of the waters, as they wished. In the 1888 agreement the tribes ceded much of that land, and in return the current Fort Belknap Reservation was carved out of the larger territory. So at least since 1856 this land has been held by the United States as a reservation for the tribes.

  According to the allegations in the complaint, there are thirty thousand acres on the reservation that are suitable for irrigation. Beginning in 1889 the agency at Fort Belknap diverted some water for purposes of the agency and irrigation, and again in 1893 diverted some additional water totaling 250 miner’s inches. This was before there was any diversion beginning for appropriation and irrigation upstream from the reservation. Then, in July 1898, the diversion of five thousand miner’s inches commenced. That amount of water is now used to irrigate five thousand acres for hay, grass, grain, and vegetables. Also, it is clear under the allegations, and not denied, that the stock ranging and feeding on the northern part of the reservation depend upon water from the river.

  At the time of the institution of this suit, however, no water was reaching the reservation. It all had been diverted by the irrigators upstream from the reservation, even though irrigation had begun downstream and the land had been reserved for the reservation. The district court held that irrigation for farming was an essential purpose of this reservation and that the tribes and the United States had reserved for the reservation the amount of water necessary for that purpose. And at the present time five thousand miner’s inches is what is necessary to irrigate the five thousand acres that are now under irrigation. The district court did not purport to finally resolve what total amount of water might be necessary if more of those thirty thousand acres were brought under irrigation at a later time.

  The United States has basically three mutually reinforcing theories as to why these water rights are available for the tribes. The first is a general theory that ties in with the United States’ ownership of land and reservation of that land for special governmental purposes. Again, this land at issue was acquired under the Louisiana Purchase and has been held by the United States for various purposes since then and unless and until it is granted away. Our position is that the United States, by setting aside land for any federal purpose and reserving it from the public domain, obtains a right to use water to fulfill the purposes of the reservation.

  This principle was recognized by this Court in 1899 in the Rio Grande Dam and Irrigation Company case—not an Indian case, to be sure, but the general principle was there stated.2 This Court held that the United States was entitled to an injunction barring the diversion of water from tributaries of the Rio Grande in a way that would have limited its navigability. This Court, in holding that the United States was entitled to that injunction, held that a state is entitled to change the common law of riparian rights to a system of prior appropriation. But in doing so, the Court recognized two exceptions. One is that a state may not do so in a way that would interfere with the United States’ navigation—the precise issue that was involved with Rio Grande. The other exception the Court recognized is directly applicable here: that a state may not allow appropriation in a way that would destroy the United States’ rights as the owner of land bordering on a stream to use the water so far as necessary for purposes of accomplishing the reservation. The Court held in Rio Grande that the Desert Land Act, which authorizes the appropriation of water in accordance with local custom for use in the public domain, did not permit the diversions at issue in the Rio Grande case in a way that would interfere with navigation. Because the Court put these two exceptions on an equal footing, it also applies that the entry on lands under the Desert Land Act and the appropriation of water in accordance with state law cannot interfere with the United States’ use of water for federal purposes. Because the upstream water users acquired their lands and then sought water under state law, that same principle should apply. This Court recited that same principle from Rio Grande in the Gutierres case and just earlier this year in Kansas v. Colorado.3

  The question, then, is whether this general principle applies to land set aside for Indians. And we submit that there is no reason why it should not, taking as the guiding principle the Leavenworth Railroad case.4 There the Court held that when land has been validly set aside for Indians for a special reservation, general laws providing for the granting of those lands will not be held to interfere with the reservation that was assigned for the Indians without express language to that effect. The Court had previously applied that principle with respect to land set aside for a military reservation, and then it extended the Leavenworth case to Indian reservations. The Court in Leavenworth said that principle should apply “a fortiori” with respect to Indian reservations because in the case of military reservations it is just the federal government’s interests involved, whereas in the case of land reserved for Indians it is not just the interest of the United States in furnishing land and water to Indians but also the intervening interest of the Indians themselves. This Court has repeatedly recognized that the obligation of the United States is to protect the interest of the Indians, similar to the relationship of a guardian to its ward. Therefore, the general principle is: land that is granted away should not be held to interfere with the interest of the Indians absent an express authorization, and that should equally apply to the acquisition of water rights.

  Even aside from that general principle, the text and circumstances of the 1888 agreement at issue in this case make it clear the rights were reserved. Prior to 1888 the tribes occupied all the land and had a right to use all of the water. Given that background, the tribes should not be understood to, and the agreement should not be construed to, have lost that water absent express determination reflected in the agreement itself. This contrasts with the opponents’ argument, which is that the water is lost unless it was expressly preserved.

  Further, there are numerous provisions in this agreement that indicate the water was not yielded up. Throughout, the agreement reflects the purpose that the Indians were to give up hunting ways and become agricultural and pastoral people. That is reflected in the preamble, which says that the Indians had land far in excess of what they needed at the time and they were desirous of adopting an agricultural way of life. Article 1 establishes that this is to be a permanent home. It was widely recognized, of course, that this could not be a permanent home without water to support farming. Article 2 allocates money for the purchase of agricultural implements and stock, for purposes obviously requiring water. Article 5 says that the money is to be allocated to people who in good faith have begun to raise stock and cultivate the soil. Article 6 contemplates the eventual allotment into eighty-acre parcels. None of that would be possible without water.

  It is therefore inconceivable that the Indians, in giving up this much larger area of land in return for this smaller portion, would also have given up the water necessary to make it—that reserved portion of the land—suitable as a permanent home and for farming. It is equally inconceivable that the United States, having induced this exchange and this giving up, would have yielded up that water. It follows that the non-Indian irrigators upstream likewise could not get the water, because they are just grantees of the United States and they could acquire no more than the United States had gotten from the tribes. This interpretation of the 1888 agreement is confirmed by an 1896 agreement that provided for appropriations for irrigation works even though it recognized that irrigation would be difficult. So, against the background of the history before 1888 and the text and purposes of the 1888 agreement, I think it is clear that the appellants’ construction of the agreement would be unfair. It brings to mind what this Court said in the Winans case in rejecting a similar reading of another treaty: “this is certainly an impotent outcome to negotiations and a convention which seem[s] to promise more and give the word of the nation for more.”5

  Finally, those rights could not be lost by nonuse between the time the reservation was established in 1888 and the time that the water was appropriated because it is well established that laches does not apply either to the United States or to Indians who maintain their tribal relations.

  The third point I just wanted to briefly make is that even under Montana law the recognition of water rights for the tribe should be—would be—upheld because, contrary to what has been suggested, Montana is not a pure prior appropriation state. As we read it, Montana follows the California approach, which is that as long as the land is in the public domain, there can be a prior appropriation. But when riparian land is actually granted to a private person, that person obtains the usual rights of a riparian owner to have the water flow by or to use it for irrigation purposes. So even under Montana law, this is congruent with what we see as both the general principle of federal reservations and the specific principle of the 1888 agreement. This was reflected in a decision of the Montana Territorial Court even before statehood. Equities do not play into this, but to the extent the equities of the non-Indian irrigators upstream are taken into account, it is our submission that even under Montana law they were on notice of the claim of the United States.

  But beyond that, it is critical that the United States, as the guardian for the tribes, established a reservation that it knew could be sustained only with irrigated water, and therefore the court of appeals was clearly correct in sustaining the determination that water is reserved to fulfill the purposes of the reservation and that the five thousand miner’s inches are needed for that purpose at the present time. Thank you.
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  Next we will hear the arguments on Arizona v. California.6 If Winters is the great father of water rights concerning Indian tribes, then Arizona v. California is the son and grandson and great-grandson, and on and on. I think it is clear that you cannot understand water rights in the southwest unless you know Arizona v. California, as it deals with the rights of all the states that impinge on the Colorado River and, of course, all the tribes that have rights related to that river. We’re going to hear arguments that meld together the 1963 and 1983 cases, and then we’re going to hear from Jeanne Whiteing about how the tribes got involved, their intervention, and what happened. After the arguments are concluded, I’ll wrap up briefly with what has happened since.

  The United States will be represented by Ed Kneedler, known as a lawyer’s lawyer. We refer to visiting him as going to see the chief or the oracle when we have a case in front of the U.S. Supreme Court. I’ve been privileged to argue three cases before the U.S. Supreme Court, which I always think is a great record until I see Ed’s one hundred. We bow to your expertise.

  Jerry Muys will represent the point of view of the states. His most recent argument in a case was when he and I squared off in 2000 before the Supreme Court. That argument quickly became a contest between Jerry and me as to who would irritate Justice Scalia the most. And evidently he won, because Scalia voted for our side. But neither one of us could do anything right for Justice Scalia, as I recall, which maybe is good.

  Jeanne Whiteing will bring us up to date. Jeanne is one of the most well-known lawyers in the country in Indian law generally and certainly in natural resources and in water law. We certainly welcome her.

  So if you will, please, we will now hear from the United States on what is, by the way, an original Supreme Court case. It’s number eight; there were only seven more before the Court when it decided Arizona v. California.

  ARGUMENT FOR INTERVENOR, THE UNITED STATES
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  Mr. Chief Justice and may it please the Court, this case was brought by Arizona to resolve disputes concerning the allocation of the waters of the main stream of the Colorado River among the states in the lower basin of that river. Most particularly, it arises out of the furnishing of water from Lake Mead, which was authorized by the Boulder Canyon Project Act of 1928.

  Part of the backdrop for this suit is a compact entered into by most of the states and ratified by Congress that apportioned water between the upper-basin states and lower-basin states, affording each group 7.5 million acre-feet annually. Any surplus in the lower basin was to be divided between California and Arizona. Nevada, the other principal lower-basin state, was to get a small portion of the 7.5 million acre-feet but none of the surplus allocation. Section 6 of the Boulder Canyon Project Act provided that the United States would forever own the dam, the project works, and the power-generation facilities, and it provided for the use of the dam in two respects: first, for river regulation, navigation, and flood control; and second, for irrigation and domestic uses and for the protection of present perfected rights (a phrase that will be important later on in this case).

  Pursuant to that authority under the act, the secretary of the interior has entered into contracts with a number of water users in the state of Arizona for the allocation of water from the project. The State of Arizona basically agrees with the United States’ allocation through the secretary of the interior, but the State of California does not. The United States intervened in this suit to advance three federal interests. One was to make sure the Court recognizes the right of the United States to control the use of the water for navigation, flood control, and power purposes. The second was to advance an overriding claim against the entire water supply to deliver approximately 1.5 million acre-feet of water to Mexico under a 1944 treaty with Mexico. The third was to claim rights to use mainstream waters for five Indian reservations—Chemehuevi, Cocopah, Yuma, Colorado River, and Fort Mojave—and several wildlife refuges. Also, certain rights on the Gila River, a tributary of the Colorado River, were adjudicated, and the United States claims water rights for the Gila National Forest in connection with the tributary.

  The special master appointed by this Court agreed that the secretary of the interior had authority under the act to allocate water by contract without being bound by principles of equitable apportionment that this Court has applied in interstate water disputes or by the doctrine of prior appropriation. The decree also made provision for water rights for the federal reservations. For the Indian reservations, the rights were for irrigation. But the special master did not address the question of whether the rights that were awarded for irrigation could be changed to other uses.

  We submit that the United States has the power under the Commerce Clause, the Property Clause, and the General Welfare Clause to make an allocation of water in the way it did in the Boulder Canyon Project Act without regard to equitable apportionment. Those basic points will be the subject of other aspects of this argument dealing with the allocation among the lower-basin states more generally. Here I would like to concentrate on the federal reservations, including the Indian reservations. The special master’s award of water for the federal reservations could be sustained on two independent theories. The first is the one I just referred to: that Congress can provide under its Commerce Clause and Property Clause powers for the allocation of water under the Boulder Canyon Project Act. Just as the secretary of the interior can make contracts for allocation of water to nonfederal persons, he or she can provide for the use of that water for the United States’ own use. But quite aside from that, the United States has a proprietary right in the water and a right to reserve sufficient water to fulfill the purposes of the federal reservations along the main stream, and those reserved rights then become present perfected rights that are protected under Section 6 of the Boulder Canyon Project Act.

  The background for this presentation is very much supported by this Court’s decision in the Winters case. The territory comprising the lower-basin states here was acquired by the United States from Mexico primarily under the Treaty of Guadalupe Hidalgo. The United States then became the owner of the land and all the rights pertinent to the land after acquisition, just as it did the land in Winters and pertinent rights in the Louisiana Purchase. That’s the premise of the Desert Land Act, which provides for the acquisition of water from the United States and according to local custom. This Court held in Winters, which involved Indian reservations, that the right to water is founded upon federal ownership of the use of unappropriated waters in the public domain. There the Court said that the power to reserve waters and exempt them from appropriation under state law is not denied and could not be. That principle applies here. If the United States did not own the water, it could not reserve it. The United States has never surrendered its ownership of the water at issue here.

  The Desert Land Act, as this Court has construed it, applies for the granting of water from the United States only with respect to non-navigable waters. In the main stream we are talking about navigable waters, and there is no statute that affirmatively authorizes the granting of water in navigable waters at all. Arizona contends that the right to navigable waters passed to the states at the time of statehood under the equal footing doctrine, but it erroneously relies on cases dealing with ownership of the bed of the navigable body of water and not the waters themselves. In Winters the Court held that the reservation of land for Indian purposes implied the reservation of sufficient water to fulfill the purposes.
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