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Praise for Estate Planning (in Plain English)®

“Estate Planning (in Plain English)® is an invaluable tool to help you collect the information your attorney needs to prepare your estate plan and to help your family put your plan into action. I strongly recommend that you add this book to your library.”

—Michael Cragun, Utah State Tax Commissioner

“When the time for transitioning to the Great Beyond approaches, over one-half of all Americans follow in the shadows of actor James Dean, business mogul Howard Hughes, and President Abraham Lincoln and perish without a will, leaving a mess for others to sort. Better for your loved ones if you read DuBoff and Bryan’s Estate Planning (in Plain English)® and organize your estate so that others don’t have to. This treasure of a book, written in language for the lay audience, even explains how to dispose of your digital assets. Buy this book and start happily planning your estate!”

—Sherri Burr, Dickason Chair in Law Emerita, University of New Mexico School of Law, coauthor of Wills and Trusts in a Nutshell

“In my tradition, money is considered neither evil nor good. What matters is how one gets it and how one uses it. As always, we have an obligation to be responsible and thoughtful stewards of the resources with which we are entrusted. Estate Planning (in Plain English)® is an indispensable guide to doing just that. It will prove very useful to those of us who wish to put our affairs in order and thus spare those we love an unnecessary burden.”

—Rabbi David Kosak

“Having an up-to-date estate plan is one of the greatest gifts you can give your loved ones. Without one, you leave unintended burdens and potentially divisive pain for those you love and have left behind. Estate Planning (in Plain English)® offers a practical road map for addressing all the issues in developing a solid estate plan, from the simplest estate with few assets to consideration of more complex matters that need to be addressed.”

—Dan Schutte, composer-in-residence, University of San Francisco

“Death is certain, and disability is likely. Unfortunately, the majority of individuals plan for neither. In Estate Planning (in Plain English)®, experienced practitioners Leonard D. DuBoff and Amanda Bryan provide expert guidance in layperson-friendly language on the multitude of reasons everyone needs an estate plan so that their wishes and desires are followed. Then, they succinctly explain the basic techniques available to carry out their intent. I am confident readers of this book will be motived to take action to make the inevitable transition more palatable for themselves, their family members, and their friends.”

—Gerry Beyer, Governor Preston E. Smith Regents Professor of Law, Texas Tech University School of Law

“There is no doubt that when one is caught up in the never-ending wave of a wide range of emotions upon the news and reality of a loved one’s death, dealing with the practical parts of a loved one’s passing is made more complicated and overwhelming. A sense of loss brings a family and gathering of friends into a strange new land, where there is no ready guide for understanding our next step on the journey of life. That’s why it is incredibly helpful to have one part of the ‘next step’ of life’s pilgrimage figured out before the loss of a loved one. Estate Planning (in Plain English)® does just that: it provides an incredibly helpful, easy-to-read road map for what to do, today, before a loved one’s death.”

—Brett Webb-Mitchell, ordained Presbyterian Church (USA) pastor, Portland, Oregon


[image: image]


[image: image]


Disclaimer: This book is designed to provide accurate and authoritative information with respect to the subject matter covered. It is sold with the understanding that the authors and publisher are not engaged in rendering legal or other professional services. At the time of publication, this book is accurate regarding the legal and tax material discussed. However, both national and state laws change. If legal advice or other expert assistance is required, the services of a competent attorney, accountant, or other professional should be sought. While every attempt is made to provide accurate information, the author or publisher cannot be held accountable for errors or omissions.

Copyright © 2020 by The DuBoff Law Group, PC

All rights reserved. Copyright under Berne Copyright Convention, Universal Copyright Convention, and Pan American Copyright Convention. No part of this book may be reproduced, stored in a retrieval system, or transmitted in any form, or by any means, electronic, mechanical, photocopying, recording or otherwise, without the express written consent of the publisher, except in the case of brief excerpts in critical reviews or articles. All inquiries should be addressed to Allworth Press, 307 West 36th Street, 11th Floor, New York, NY 10018.

Allworth Press books may be purchased in bulk at special discounts for sales promotion, corporate gifts, fund-raising, or educational purposes. Special editions can also be created to specifications. For details, contact the Special Sales Department, Allworth Press, 307 West 36th Street, 11th Floor, New York, NY 10018 or info@skyhorsepublishing.com.

24 23 22 21 20     5 4 3 2 1

Published by Allworth Press, an imprint of Skyhorse Publishing, Inc. 307 West 36th Street, 11th Floor, New York, NY 10018. Allworth Press® is a registered trademark of Skyhorse Publishing, Inc.®, a Delaware corporation.

www.allworth.com

Cover design by Mary Belibasakis

Library of Congress Cataloging-in-Publication Data

Names: DuBoff, Leonard D, author. | Bryan, Amanda, author.

Title: Estate planning (in plain English) / Leonard D DuBoff and Amanda Bryan, attorneys-at- law.

Description: New York : Allworth Press, 2020. | Series: In plain english | Includes index.

Identifiers: LCCN 2019059403 (print) | LCCN 2019059404 (ebook) | ISBN 9781621537267 (trade paperback) | ISBN 9781621537274 (epub)

Subjects: LCSH: Estate planning--United States--Popular works.

Classification: LCC KF750.Z9 D83 2020 (print) | LCC KF750.Z9 (ebook) | DDC 332.024/016--dc23

LC record available at https://lccn.loc.gov/2019059403

LC ebook record available at https://lccn.loc.gov/2019059404

Print ISBN: 978-1-62153-726-7

eBook ISBN: 978-1-62153-727-4

Printed in the United States of America


Dedication

To my mother, Millicent, and my father, Rubin, who provided me with the gift of life and the desire to use that gift effectively. To my mother-in-law, Cumi Elena Crawford, for her faith, trust, and inspiration, and to my wife, Mary Ann, for her enduring love and continuing support.

—Leonard D. DuBoff

To my children, Random, Grey, and Scout. You are as delightful, quirky, and compassionate as I could have wished for. Your love is my greatest treasure. And to my husband, Josh, for being my safe place and my other half.

—Amanda Bryan


Acknowledgments

In order to assemble the vast quantity of statutes, cases, articles, and books that have become available on this topic, it was necessary to enlist the aid of numerous friends and colleagues. Their help is greatly appreciated, and some deserve special recognition.

Amanda and I would like to thank Greg Rogers of the accounting firm Rogers Financial Services and Tony H. Davidson of Tony H. Davidson CPA, PC for their time and expertise in reviewing the tax material in this book.

We are indebted to Gerry Beyer, Governor Preston E. Smith Regents Professor of Law at Texas Tech University School of Law, for allowing us to use portions of his material on cyber estate planning and administration in this book. We also appreciate the fact that he was kind enough to write a blurb.

We are honored to have a blurb written by Professor Sherri L. Burr, Dickason Chair in Law Emerita, at the University of New Mexico School of Law and coauthor of Wills and Trusts in a Nutshell.

We are also indebted to Dan Schutte, one of the St. Louis Jesuits and the composer of “Here I Am, Lord,” one of the most popular pieces of Christian music available today and the creator of several works which help individuals with death and dying, for his review of the manuscript and useful recommendations. He was also kind enough to write a blurb for this book.

We are sincerely grateful to Michael Cragun, Tax Commissioner of the State of Utah, for the flattering blurb that he wrote and his helpful recommendations; and Rabbi Kosak, Senior Rabbi of one of the largest and most prestigious synagogues in the West, for the complimentary blurb he wrote.

We are also indebted to Tad Crawford, our editor Chamois Holschuh, and the entire Skyhorse Publishing staff for their help in publishing this volume. Not only were they instrumental in the publication of this work, they were also willing to review numerous copies of the manuscript and provide many valuable recommendations and suggestions.

Thanks also to our paralegals Francesca Hurd and Susana Fuentes for all of their assistance and recommendations.

We are indebted to Lynn Della, a long-standing friend, for her help in reviewing this manuscript, cleaning up numerous parts, and providing priceless recommendations.

Sherrey Meyer was kind enough to review this manuscript and recommend a number of helpful changes.

Tiffany Davidson, attorney at law, and Lauren Barnes, attorney at law, were gracious enough to review a draft of this manuscript and suggest numerous clarifications.

My brother, Michael H. DuBoff, attorney at law, was extremely helpful in reviewing several drafts of this manuscript and providing a number of useful recommendations.

I would also like to thank Colin Mackenzie, an attorney who worked for my law firm for a short time, for his assistance in reviewing the manuscript and providing recommendations. I would also like to thank Christopher Perea for his help in completing the final edit of this manuscript.

Amanda would like to thank her children, Random Gomm, Grey Gomm, and Scout Gomm, and her husband Josh Congdon for their patience and support during the writing process, giving up weekends and evenings with her and being okay with unfolded laundry and macaroni and cheese dinners during the initial writing of this book.

Leonard would like to thank his college English professor, Anne Lotham, for teaching him to write in plain English. He is also grateful for the support of his children and grandchildren. His son Robert and his daughter-in-law Bri Hunter have been very helpful with technology issues, and his daughter Colleen has been extremely creative with her graphic design skills. Her husband, Rudy, a lawyer who has recently joined our law firm, has been very helpful with research. Leonard is also grateful to his grandson Brian and Brian’s fiancée Megan Randall for their personal assistance, and to the newest member of his family, his granddaughter Athena, for her cheerfulness. Leonard’s late sister, Candise DuBoff Jones, JD, Northwestern School of Law, Lewis & Clark College, 1977; his late father, Rubin R. DuBoff; and his late mother, Millicent Barbara DuBoff, all provided him with the inspiration to create works such as this. Leonard valued his mother-in-law Cumi Elena Crawford’s faith, trust, and inspiration, which helped him create this project.

Finally, Leonard would like to express his sincere gratitude and acknowledge the contribution to this project by his partner in law and in life, Mary Ann Crawford DuBoff. Without her, Estate Planning (in Plain English)® would never have become a reality.


Introduction

When I first began writing the Law (in Plain English)® series more than four decades ago, my goal was to educate nonlawyers on the legal aspects of their businesses and professions. At the time, I was a full-time law professor and, as an educator, I felt that one of my missions was to provide educational tools. Later, as a full-time lawyer, I realized the importance of this series in educating my clients so that they could more effectively communicate with me. It became clear that the more knowledgeable my clients were about the myriad legal issues that they faced in their businesses and professions, the more effectively they could aid me in helping them. It is for this reason that I continue this series, and today there are In Plain English® books for writers, high-tech entrepreneurs, health-care professionals, craftspeople, gallery operators, photographers, small businesses, employers and employees, publishers, collectors, restaurants, nonprofit organizations, and now this universal volume for estate planning.

It is important to understand the genesis of this book. When Amanda Bryan was working for my law firm, assisting clients with estate planning problems, we realized how ill-prepared people were to discuss estate planning issues. We searched for a book to assist with this problem and were unable to find one that we believed would be useful for our clients. While there are many estate planning books available in the market, none provide the reader with clear, understandable explanations of the numerous complex issues that should be considered in estate planning. While there are numerous technical estate planning books, they are geared toward lawyers and not in plain English. The books available for nonlawyers are too limited. Further, none of the books we found are workbooks that allow the reader to collect all the necessary material to assist an estate planning lawyer when preparing an estate plan. In addition, none of the books contained material for the individuals who must deal with the estate after the person whose estate plan is involved has died. For these reasons, I began writing this book with Amanda’s assistance. We spent numerous hours researching, revising, clarifying, and converting the manuscript into a clear and, hopefully, understandable book.

This book is not intended to be a substitute for the advice of estate planning professionals. Rather, it is designed to sensitize you to the issues that may require the aid of a qualified estate planning attorney or other expert. It is my sincere hope that this book will, like its predecessors in the series, be practical, useful, and readable. One of our goals in preparing this book is to enable the reader to identify potential problem areas and seek the aid of a skilled professional when necessary—or preferably before it becomes necessary—because it is quite common for individuals to postpone their estate plan for as long as possible (and far too often, too long).

Estate law is quite complex and rapidly evolving. The Internet has become a vehicle for communication and commerce, and the law has been scrambling to keep pace with technology. In writing this book, it was our intention to chronicle the law and restate it in a clear and understandable text that will aid the reader in understanding the current state of estate planning law. It is hoped that, by doing so, our readers will be able to more effectively communicate with their experts when developing and refining their estate plan, and provide a valuable resource for their survivors

—Leonard D. DuBoff
Portland, Oregon, July 2019


PART I

Building Your Estate Plan


CHAPTER 1

The Importance of Making an Estate Plan

When Aretha Franklin died in 2018, her family believed that she had died without a will. Without a will, her heirs were confused and conflicted, not knowing what the Queen of Soul’s wishes were for her assets, her songs, or her memory. Over the course of the succeeding months, her family found two handwritten wills locked in a cabinet in her home. These wills were both dated from 2010. A short time later, a third will, also handwritten, but dated 2014, was found in the cushions of her couch. The wills were contradictory and difficult to decipher. Rather than resolving disputes between Franklin’s friends and family, the documents raised new questions about who should represent the estate, as well as the validity and priority of the wills.

While most individuals will not die with a situation as complex as Aretha Franklin’s, the lesson is clear—a comprehensive estate plan is important to reduce tension among your heirs, ease their grief at an already difficult time, and fulfill your wishes.

Like many people, you may be reluctant to think about planning for the disposition of your estate. The process brings up uncomfortable inevitabilities like death and, yes, as the saying goes—taxes. Thinking about what you will leave behind may bring up feelings of others’ greed or your own inadequacy. Thinking about who you will leave behind may bring up feelings of fear and loss. You may have memories of deaths close to you and unresolved relationships. This book is designed to help you think through this process at your own pace. By the time you complete all of the reading and worksheets, you will be better able to meet with an estate planning attorney, explain your estate and your wishes in a clear and complete manner, and turn over the technical details to that attorney.

The unfortunate situation involving Terri Schiavo, who became a pawn in the battle between her family members, is a grim reminder of the importance of having an advance directive, also referred to as a living will or medical power of attorney. Schiavo was only twenty-six years old when she had a heart attack that ultimately left her in a persistent vegetative state. Her husband, Michael, who was her legal guardian, believed that his wife would not want her life to be prolonged artificially. Her parents disagreed and challenged the diagnosis and Michael’s decision. A legal battle ensued. During that time, Schiavo’s feeding was removed for a few days, only to be replaced, all pursuant to conflicting court orders. In the end, Michael ultimately prevailed and the feeding tube was removed. Schiavo died in 2005 at the age of forty-one.

An advance directive is a document that appoints an individual to make medical decisions on your behalf and states your wishes with respect to sustaining your life through artificial means. If Terri Schiavo had prepared such a document, her family would have been spared fifteen years of struggle. Federal law requires health-care facilities, such as hospitals receiving Medicare funds, to ask patients at the time they are admitted whether they have an advance directive; if they do, the facility must keep it on file.

While it is impossible to determine what specific situations might trigger an advance directive, it is vital for the representative identified in that document to determine whether you would wish to have your life sustained by artificial means, such as life-support systems or artificial feeding. The decision can be made by that individual by consulting with family, clergy, or an experienced attorney. Regardless, the person you identify to represent you in a medical emergency, usually a relative or very close friend, should already know your wishes.

Medical providers may also suggest to patients suffering from life-­threatening conditions or who become seriously ill or frail and are toward the end of life that they complete a POLST form. A POLST form gives medical orders to emergency personnel based on your current medical situation. POLST forms and advance directives are both advance care plans but they are not the same. For more information, see https://polst.org. Be sure to check the POLST forms for your state since they vary depending upon location.

Your advance directive should be accessible so that it is available whenever it may be needed. You should make sure that your primary care physician, your named representative, and your attorney all have copies, and that a copy is kept with your other important papers. Bring a copy with you to the hospital if you ever undergo surgery and let your loved ones know where to find a copy if they need it. These documents can be updated, changed, or even revoked if desired.

An estate plan can be as simple or as complex as you need or want it to be. Completing the material in this book and then having a frank discussion with an experienced estate planning attorney about material you have gathered will aid you in evaluating what best serves your needs and objectives. A will (or will substitute) dictates what will happen to your property after your death and can reduce the cost of administering your estate. As mentioned before, another benefit of consciously and intentionally planning the disposition of your assets is that both income and estate taxes can be minimized or even eliminated. These subjects are discussed more fully in later chapters of this book.

Estate plans can also fill special needs. For instance, for a creative person, it is essential to identify an individual who will preserve the integrity of your creative works after death. This is especially important, since some individuals may be willing to exchange integrity for greed. A well-known cautionary tale is the story of the art critic Clement Greenberg. After artist David Smith’s death, Greenberg was appointed executor of Smith’s estate. During Smith’s life, Greenberg had criticized the artist’s use of color and praised his unpainted works. As executor of the estate, Greenberg was responsible for the care and maintenance of Smith’s work. Greenberg deliberately stripped the paint off of some of Smith’s painted sculptures to take advantage of Smith’s popular polished works. Ironically, it was David Smith who had been quoted as saying that altering a work of art is akin to destroying it.

This underscores the importance of carefully selecting the individual to serve as the executor for your estate, even if you are not a world-famous sculptor. Once you have identified the person you believe has the patience, skill, and character to faithfully administer your estate, it is important to let that person know of your request. Your first choice may decline the opportunity, and it would be better for you to know in advance and have the opportunity to ask another to serve in that person’s stead.

Estate planning may prevent your assets from being exhausted in stressful, costly, and time-consuming litigation. The plight encountered by Aretha Franklin’s estate is by no means a unique situation, although, of course, she may have had more assets than most. Your belongings may, however, be greatly valued by those who survive you. A well-planned estate, with appropriate safeguards, will prevent the likelihood of a posthumous war among your heirs, the Internal Revenue Service, and others who may have some claim to your estate if you die without an estate plan. Of course, you could use up or dispose of your assets before you die. In this situation, you would not need a complex estate plan.

The expense associated with preparing an appropriate estate plan and implementing it is far less than the expense of having to legally sort through a variety of viable claims. The expense should also be weighed against the anguish that your heirs may experience if your property winds up being distributed in ways that are clearly inconsistent with your wishes.

There have been numerous prominent individuals who have regrettably died without having estate plans. The list includes: John Denver, Prince, Michael Jackson, Amy Winehouse, Bob Marley, Jimi Hendrix, Sonny Bono, and Kurt Cobain. In fact, this problem transcends fame and wealth. If you wish to avoid having your assets—both valuable and sentimental—wind up in the hands of individuals who you would not have selected or even worse, tied up in litigation, then it is essential for you to have an appropriate estate plan in place.

This book discusses wills, will alternatives, trusts, and the requirements for each of these documents. This book also contains worksheets that you can use to gather information to take to an estate planning lawyer. This will make the time spent with that lawyer more efficient and productive. Your lawyer will be able to use that information to prepare an estate plan for you to review. If you already understand the various options available to you, and know what kinds of items should be included in an estate plan, you will be able to gather that material at your leisure, be sure that your list of assets is complete and comprehensive, and complete this portion of the work without involving your estate planning attorney. This will save you a great deal of money and allow you to prepare the material at your own pace. You will then be able to review that plan with your attorney to be sure that it represents your wishes. By the time your estate plan is complete, using this book, you will have confidence that your assets will be distributed in accordance with your wishes, and the cost of the plan will be significantly less than if you had provided the material you put in this book directly to your estate planning lawyer.

This book also contains a section for your heirs so that they will have all of the necessary information regarding your estate after you pass. Your heirs will not have to worry that an unremembered asset is left unclaimed, a valuable document is in the cushions of the couch, or some account has been forgotten. Your heirs will have a complete portfolio of everything that is contained in your estate, instructions on how those assets should be distributed, and the documentation to efficiently carry out your estate plan.

You should devote the time necessary to review the material in this text, and then use the space provided to list the items, names, or other relevant information identified so that this book will be available for your estate planning lawyer to use when preparing your plan. By following the recommendations in this book and preparing a comprehensive list of the items discussed, you will improve the quality of your estate plan and allow your heirs to focus on your memory instead of worrying about what comes next.


CHAPTER 2

The Estate Plan

Developing your estate plan requires time, consideration, and attention to detail. In this chapter, we will take a step back and look at your estate plan as a whole and give you some things to keep in mind while you go through the remaining chapters.


IN PLAIN ENGLISH

An asset is something of value, and is a financial or accounting term used to describe cash or property. Property can be tangible, which means you can touch it or see it, like buildings or jewelry. Property can also be intangible, which means it is invisible but still valuable, like copyrights, trademarks, or patents.



ASSETS

Understanding all of the things you own or have an ownership interest in is a vital step in preparing a useful estate plan. As you complete the worksheet at the end of this section, consider all of your cash assets—bank accounts, treasuries and bonds, mutual funds, money market accounts, and the money under the mattress. Consider your land and buildings, also called real property—your personal home, vacation and rental properties, and land that you might share with a sibling or will likely inherit from a parent. Remember to include your intangible assets—an ownership interest in a company, your investment portfolio, life insurance policies, copyrights, trademarks, patents, licenses, and other legal rights. You most likely have personal property that may require special attention—fine art, jewelry, vehicles, or items locked away in a safety deposit box.

It is especially important to consider your digital assets—the hardware, software, files, photos, and documents that are stored on computers, flash drives, and in the cloud. Remember that many of your most valuable, sentimental assets may be locked behind passwords in digital accounts. You may have crypto-currency that requires personal verification to access. You might have a library of media—digital books, movies, and music—that may or may not be transferrable to others. You might even have email accounts that you wish deleted or archived. As you go throughout this book, add to your list of assets whenever you remember an old digital account or open a new one. We will discuss more about digital assets in Chapter 9 of this book.

WILLS AND TRUSTS

Wills and trusts are the two things most people think of when considering an estate plan. A will is a written legal document that coordinates the distribution of your assets after your death. A trust is an arrangement where a third party, referred to as a trustee, holds property, including money, land, or tangible and intangible things for the benefit of other people or entities, called beneficiaries. Wills and trusts are powerful tools when used properly.

The most effective estate plans often use one or more trusts in combination with a valid will to not only distribute your assets, but also take care of children, pets, and loved ones with special needs, reduce or eliminate taxes, and manage all of the unique assets, relationships, and obligations that you will leave behind.

This book will discuss the basics of wills and trusts in Chapters 3–6; however, many other chapters will also discuss how to use wills and trusts to create guardianships, manage digital assets, and provide for your legacy.

ADVANCE DIRECTIVES AND MEDICAL POWERS OF ATTORNEY

One reason that encourages many people to finally sit down and make an estate plan is going through the process for a loved one who has not planned well. It is difficult for surviving loved ones to make focused and deliberate decisions when grappling with grief. This is no truer than when faced with medical decisions when a loved one is incapacitated or going through end-of-life treatment. You can relieve some of this burden by making decisions ahead of time and making your wishes known regarding lifesaving measures, organ donation, and permanent unconsciousness.

An advance directive or living will is a document that will communicate your wishes concerning medical treatments and end-of-life care. A medical power of attorney, also called a healthcare proxy or healthcare power of attorney, is a document that appoints a person to be a surrogate decision maker who is authorized to make medical decisions on your behalf.


IN PLAIN ENGLISH

Before an advance directive or medical power of attorney goes into effect, your physician must conclude that you are unable to make your own medical decisions. If you regain the ability to make decisions, your agent cannot continue to act on your behalf.



Neither advance directives nor medical powers of attorney expire, but one state’s document may not always work the way it was intended in another state. If you spend significant amounts of time in multiple states, it will be important to discuss this with your estate planning attorney to determine whether you must prepare multiple advance directives or medical powers of attorney in order to have your objectives followed no matter where you are.

You may already have one or both of these documents. If so, it would be appropriate to review them to make sure they still reflect your wishes. It is also important to discuss your wishes with the person appointed as your health-care agent. Not only will this ensure that your wishes are followed, it is also a kindness that will allow the individual to cope ahead of time with the decisions they may need to make and find peace knowing that they are helping you live as you intended. We will discuss more about advance directives and other powers of attorney in Chapter 7 of this book.

GIFTING

When most people begin making an estate plan, they think mostly of the gifts that will be given through a will after death. However, gifting is an important part of any estate plan because once a gift is given away, it is no longer part of your estate. Reducing the value of your estate with gifts will help you avoid paying extra taxes and let you share wealth while you are still living. Giving a gift while you are still alive also gives you the added enjoyment of seeing the recipient use and enjoy the gift. Gifts can be made to family members, friends, organizations, and charities. Establish a gift-giving budget as part of your estate plan and keep a list of individuals and organizations that you would like to give to—and remember that gifts can include not only cash but all kinds of property. See Chapter 13 for a more in-depth discussion of this subject.


IN PLAIN ENGLISH

A gift can be cash or other property, and can be given during your lifetime or after your death. Gifts given after death are also called bequests and can be distributed through a will or trust. If you sell property to a friend or family member at a price below the fair market value of the property, it might be classified as part-sale/part-gift.



DIVIDING PROPERTY

There are many ways to divide property. Real property—land and buildings—can be co-owned, sold with the proceeds divided among the inheritors, or subdivided and deeded as separate plats of land. The right answer to how to divide real property will depend on the property itself and the individuals inheriting it. The same can be true of most other property, although the mechanism for co-ownership will change depending on whether you’re talking about a royalty agreement for a copyright or a diamond necklace. If you want property to be divided, note what the property is and among whom you would like it divided. Be prepared to discuss the various options with your estate planning lawyer by deciding what the purpose of the division is—is it to force co-­ownership, provide equally for your beneficiaries, or some other purpose? For a more in-depth discussion on co-ownership, see Chapter 14.


IN PLAIN ENGLISH

Real Property is a term used to describe land and buildings. It may also include leases for land if the lease is for a period of time described in the state law where the lease is used. Many states say that if the lease is for three years or more, it is considered real property and the lease can be filed where deeds to property are recorded.



PROTECTING THE INHERITANCE

We will discuss several ways to protect the inheritance in the second part of this book, including how to protect the inheritance from gift and estate taxes. However, in addition to the government, you may have debts and obligations that should be addressed in your estate plan to protect the inheritance from creditors. Further, you may need to protect the inheritance from the inheritors themselves. This is especially true for minors who need assistance managing wealth or property, or for individuals who are incapacitated, disabled, or otherwise incapable of wisely managing an unexpected gift. Note who these individuals are and the particular concerns you have. Throughout the book, we will discuss trusts and other devices that can protect the inheritance from creditors, immature beneficiaries, and beneficiaries who are unable to manage their own funds.


IN PLAIN ENGLISH

A special needs trust is a trust established to provide for an incapacitated or disabled person. It is specially formed so that it will not interfere with Medicaid or other government benefits the individual may already receive. Special needs trusts are discussed in more detail in Chapter 6.



BENEFICIARIES

Beneficiaries are all of the individuals that will inherit—or benefit—from your estate plan. As you read this book, you may be reminded of family members, friends, organizations, and others that have brought you comfort and joy throughout your life and to whom you wish to return some portion of your estate. As you remember these people, make a note of who they are and track down contact information for each of them. In the case of organizations, there may be a contact person or office within the organization that would be most appropriate to handle gifts and bequests. It is also important to note why this organization is receiving the gift. That way, your estate plan can adapt in the event that the organization no longer exists and give the intended gift to a different organization with the same charitable purpose.

Children and Grandchildren

Families are complicated. Your estate plan will need to reflect the state of your family and all of its relationships. In some cases, even people who are left out of your estate plan may receive an inheritance if you do not clearly specify that they were left out on purpose. It is important, therefore, as you go through the worksheets, you list not only the children and grandchildren you wish to include in your estate plan but, also the children and grandchildren you wish to exclude.

Pets

Do not forget your pets. This does not mean that you need to leave an outlandish inheritance to Fido. It does mean, however, that it would be helpful to your family if you leave instructions about how the pet is to be cared for and address who should receive the pet or what to do if there is a dispute over who will get the pet. Your pet likely also has belongings—a doghouse, a habitat, food, etc.—that should go with the pet to its new home. Some states allow pet trusts to provide for the care of the animal that is managed by the new owner.

YOUR LEGACY

No estate plan would be complete without pausing to consider who you are leaving behind and how you would like them to remember you. To some, it is important to leave a monument or protect a generational family home. For others, it is enough to know they are remembered for how they lived. Consider the legacy you would like to leave behind. Chapter 11 of this book will help you address the questions of final thoughts, parting messages, and missives of love or encouragement that you may want to leave behind.

[image: Image]

In the chapters that follow, we will provide places where you should list the individuals to whom you wish to leave property, their contact information, property, its location, value when acquired, as well as current fair market value (if possible), the person or organization you wish to receive that property, and the myriad of other items which you feel would be important for your estate planning attorney to assist you in preparing the best possible plan for your estate. By completing these lists thoughtfully and revisiting them when you remember a sentimental item or open a new account, you will be more likely to address the significant issues your survivors will face after your death. In addition, your attorney will be able to assist you in the best way possible and prepare your estate plan quickly and for significantly less cost than if you had to meet with your attorney and have that attorney continuously contact you for the information until your plan is complete.


CHAPTER 3

Wills

A will is a written legal document that coordinates the distribution of your assets after your death. A will typically names an executor or personal representative—the person who will oversee the execution of the will and ensure that your wishes are fulfilled. A will also names beneficiaries—the people or organizations that will benefit or receive assets through the will. A will can also create trusts, transfer property to preexisting trusts, provide guardians for minor children, waive bonds for your executor, and make legal elections that may arise when your estate is distributed. In this chapter, we will discuss points to consider and introduce you to a variety of provisions that you will be able to discuss with your estate planning attorney so your attorney can draft an effective will.


IN PLAIN ENGLISH

Estate planning is notorious for its use of legal jargon and acronyms. Often, the terms used in wills and trusts are archaic and, even worse, they vary from state to state and attorney to attorney. Be sure to check in with the glossary and list of common acronyms at the end of this book whenever you run into a term you do not recognize.



GENERAL OVERVIEW

All people, their wishes for the future, their families, and their assets are different. Because of this, there is no single prototype for a will. However, no matter how complicated your will may ultimately become, it can be defined simply as a statement of what you want to happen with your property and obligations after you die.

Some estimates say that one out of every three wills is contested. You probably know someone who was involved in a dispute over a loved one’s belongings. Because of this, strict laws governing wills, their construction, and the procedure to validate them have been passed in every state. Most states require wills to be in writing and signed in front of one or more witnesses. Oral wills (also called a nuncupative wills) and handwritten wills (also called holographic wills) are only allowed in limited circumstances by a small number of states. Even in those states, it is recommended that you not rely on oral or handwritten wills since there is a possibility that the laws could change before you die or that your survivors would contest them.


IN PLAIN ENGLISH

Testator is the legal term for the person who makes a will. You will be the testator for your own will—also called your “last will and testament.” A person who dies with a will is said to have died testate. A person who dies without a will is said to have died intestate.



Witnesses to a will must be competent—meaning they must be over the age of eighteen and mentally capable of understanding the process. Some states prohibit an individual from being a witness if they are also a beneficiary under the will or a creditor of the estate. Your spouse should not be a witness to your will. Witnesses do not have to read the will but they do need to know you or the testator. Often your estate planning attorney will have staff members available to witness the will signing. It is important to not only have the name of the witnesses but their contact information as well.

Many states have adopted self-proving will procedures that make it easier to validate the will after the testator dies. These procedures usually require you to execute, or sign, the will in the presence of a notary and sign an affidavit stating that you and the witnesses have complied with all of the required formalities to create a valid will. Some states allow testators to record the will with the appropriate state or county agency. Keep in mind recording the will with the state or county creates a public record, and your will can be viewed by anyone. You should therefore determine whether this is acceptable to you. Even in those states that do not have laws that allow you to establish that your will is valid ahead of time, it is a good idea to follow this procedure since it strengthens the validity of your will and is more likely to deter individuals from contesting it on the grounds that it was not properly signed.

A video of a person reciting her will is generally considered to be a supplement to the will. It can be comforting to the family and useful in determining intent but it should be accompanied by a written, signed, and witnessed document. In most states, if the person leaves only a video, and not a formal will, the court will find the person died intestate or without a will.


IN PLAIN ENGLISH

Aleatory is an adjective that describes any contract that is contingent, or dependent, on a certain event happening before the provisions are triggered. A will is said to be aleatory because it is contingent upon the death of the person who made the will. In other words, the assets cannot be distributed under the will unless and until the testator has died.



A will is aleatory because it is contingent upon the death of the testator. A will is also revocable—meaning it can be voided or modified at any time during your lifetime. In order to avoid confusion when a new will is drafted, the will should contain a revocation clause that cancels all prior wills and amendments. Written amendments to wills are also called codicils.

In states where a spouse has a legal claim to a portion of the marital property, often called an elective share, a spouse cannot be disinherited (left out) of the will. However, a spouse can be disinherited if the spouse signed a prenuptial agreement promising not to receive anything from the will. Most states, even those without community property laws, have some protection for spouses that are disinherited or receive less of the estate than the law allows. In this event, the surviving spouse is permitted to claim the higher statutory amount. Your estate planning attorney can help you determine what your state laws are and how to avoid these problems.

In most states, an ex-spouse will be treated as if he or she died before you and will not inherit from your will. It is also the rule in most states, for the purposes of distributing an estate, a spouse becomes an ex-spouse on the day the legal separation or divorce papers were filed, regardless of whether that divorce had been finalized on the day of death.

A will can distribute property in equal or unequal shares and does not have to comply with any guidelines or laws that would otherwise govern the distribution of property if the individual died without a will.

You do not need to give gifts to all of your children or grandchildren in your will. Some people mistakenly believe that in order to disinherit a child they must leave them at least $1 in their will. This is not true. In reality, a minimum gift might be useful to prove that a child was not inadvertently left out of the will—as sometimes happens when a child is born after the will has been drafted. The same result can be accomplished by including a statement identifying any children that were intentionally disinherited.
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