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Foreword

________________

When Hot Books editorial director David Talbot first approached me about this project, I agreed that it needed to be done. Terrible crimes have been committed in the war on terror. They must be named, and those responsible must be held accountable.

But the proposed title made me very uncomfortable. Like many children of the 1950s and ’60s, I grew up in the shadow of the Holocaust. Even on the day before he died, my Jewish father refused to tell me what kind of work he had done during the war for the Office of Strategic Services (OSS), the forerunner of the CIA. “I swore an oath,” he said. In college, I took a semester of German. “I don’t even want to hear those sounds come out of your mouth,” he said. He never forgave Hannah Arendt for attempting to understand the Nazi mentality in Eichmann in Jerusalem, or the ACLU for helping American Nazis to march in Skokie, Illinois.

I grew up in a country still trying to assimilate the absolute barbarism of the Second World War. Adults around me were struggling to comprehend the feast of self-devouring horror served up by Europe, a continent that only decades before had so smugly shouldered the White Man’s burden of civilizing the world. As was true for many Americans of my generation, Nazi Germany became my symbol and shorthand for human evil. And not without reason. The war the Nazis unleashed consumed the lives of between forty-five and fifty-five million Europeans, and another twenty-five to thirty million people in Asia. Twenty-seven million died in the Soviet Union, over fourteen percent of the total population; six million in Poland, seventeen percent of that population.*

When I was very young, my parents tried to shield me from the worst of the Holocaust. It would be years before I saw the photographs of those skeletal ghosts, before I understood my schoolmates’ jokes about soap and lampshades. But I grew up knowing that the heart of darkness lay in Nazi Germany. The corollary, of course, was that my own country, which had fought the Nazis, was a light to the nations, a beacon of righteousness. When the war was over, my country had helped put the Nazis on trial as they deserved. We did it not because we were the winners and could do it, but because we were the wise and the good, and we knew that we should do it.

Because my parents were leftists, however, they wouldn’t let me rest in my comfortable bed of American self-righteousness. They gave me another symbol for evil, another bit of shorthand. My mother told me about the atomic bombs my country dropped first on Hiroshima, and then a few days later—just to make sure the Japanese (and the Soviets) understood what they were facing—on Nagasaki. Later I would learn about the Allies’ crimes: the destruction of German cities like Dresden with firebombs that did more damage and killed more civilians than the German air war on England. I would learn about how, near the end of the war, the United States leveled sixty-seven Japanese cities with incendiary bombs that killed half a million residents outright and burned to ashes the homes of five million more. War crimes, all.

Facing these monumental horrors of the past, I was not thrilled with the title “American Nuremberg.” Compared with the unimaginable scale of World War II—including the genocidal Final Solution, the Allied firebombing of Europe and Japan, and the radioactive ruins of Hiroshima and Nagasaki—the crimes of the war on terror seem to be of a much smaller order.

But I have come to appreciate the title of this book and the frame it has offered for this project. US crimes in the war on terror matter. They matter because hundreds of thousands have died, millions have been made homeless, an unknown number have been kidnapped, tortured, and disappeared—and because the nation responsible for all this is the most powerful the world has ever known. These crimes matter because impunity is a dangerous thing, both for the souls of the people of this still nominally democratic country, and for the rest of the world, which has to live with us.

There were a few at Nuremberg, like the British journalist Peter Calvocoressi, who hoped and believed that once the Allies were done bringing the Nazi leaders to justice, they would turn to their own crimes. Not surprisingly, it never happened, and by now it is decades too late.

But it is not too late to bring the criminals of the war on terror to justice in an American Nuremberg.

* The United States lost 419,000, less than one-third of one percent of its population. If the Second World War had a winner, it was without doubt the United States of America.


Introduction

________________


The modern concept of human rights is based on the fundamental principle that those responsible for violations must be held to account.

—Ben Emmerson, UN Special Rapporteur on Counter-Terrorism and Human Rights




Well, when the president does it, that means it is not illegal.

—Richard Nixon, in 1977 interview with David Frost



September 11, 2001, began an ominous new chapter in this country’s history. Horrified Americans turned our eyes from the images on TV screens and toward our government. We were looking for reassurance, for bold actions to assuage our newfound fears. And the government responded.

First, President George W. Bush told us to go shopping. All over the country businesses began displaying posters bearing an image of the Stars and Stripes that had sprouted handles. The American flag had become a shopping bag, accompanied by a patriotic new slogan: “America: Open for Business.” In a moment of high national unity, we watched a New York City firefighter ring the bell to reopen the stock exchange on Wall Street.

Then the serious response began as the president proclaimed a “war on terror” and unleashed the full might of US military and security forces. Bush announced the establishment of a new, Cabinet-level Department of Homeland Security and, within a couple of months, Congress passed the USA Patriot Act, granting the federal government unprecedented secret surveillance and subpoena powers. Soon, ordinary Americans became accustomed to the rituals of the new security regime every time we went to the airport or stood in line for a ball game.

In San Francisco, where I live, residents and tourists watched as National Guard troops began patrolling the Golden Gate Bridge, distinctly visible in their camouflaged troop carriers. Visitors to corporate towers and federal buildings across the country were not surprised to see armed guards staring menacingly at them, and moviegoers across the country were warned over public address systems to report any suspicious activity. Uniformed soldiers carrying automatic weapons became a common sight at airports. My partner and I suddenly found ourselves on an FBI “No-Fly” list, most likely because we were among the founders of War Times/Tiempo de guerras, a free, nationally distributed, bi-lingual tabloid opposing this new, all-encompassing “war.” And we all got used to seeing the color-coded warnings of the official danger gauge known as the Terrorist Threat Level.

We also began to get used to the idea that keeping us safe would require, as Vice President Dick Cheney put it, “working the dark side.” There were no real objections when Cofer Black, director of the CIA’s Counterterrorism Center, told Congress, “After September 11, the gloves come off.” Did we even blink when, on November 5, 2001, Newsweek’s liberal pundit Jonathan Alter wrote that it was “Time to think about torture”? There were a few cautionary remarks from people who cared about civil liberties. But eventually, most of us settled back into a new and extraordinary normal.

Meanwhile, behind the scenes, the war on terror was just getting started. By September 12, Vice President Cheney was already working on efforts to pin the 9/11 attacks on Saddam Hussein. By January 2002, the prison camp at Guantánamo Bay was established. By late 2002, those who wanted to could read stories of CIA kidnapping (“extraordinary rendition”) and torture (“stress and duress”) in the pages of the Washington Post or the New York Times. Soon after came the revelations of abuses at Abu Ghraib, Bagram Air Force Base, and dozens of CIA “dark sites” around the world. Then we heard about the “ghost prisoners” who died in US custody, about waterboarding, “rectal rehydration,” and mock executions. We heard about the people, including US citizens, assassinated on foreign soil by rockets fired from drone aircraft controlled by young American “pilots” sitting half a world away in the Nevada desert.

To this day, the people of the United States have never had a full accounting of all that has been done in our name as part of an apparently endless war on terror. After years of struggle, we finally have the heavily redacted 500-page executive summary of the Senate Intelligence Committee’s 6,000-page report on the torture allowed by the CIA. But it contains only a partial accounting of the actions of a single US agency among the many security branches involved in the war on terror.*

Nor has there been any real public reckoning for those officials, including men (and a few women) at the highest levels of the government who are responsible for all these deeply troubling actions undertaken by Washington since 9/11. This impunity all but guarantees that the next time our country is seized by a spasm of fear, we can expect more crimes committed in the name of national, and our own, security.

Indeed, as I finished writing this book, Paris was struck by a night of terror which left at least 130 people dead—and which, all too predictably, triggered a wave of overheated political rhetoric and calls for even more extreme security measures. In the United States, half of all state governors leapt to declare that their states would not accept any of the modest number of Syrian refugees scheduled for entry to the US—refugees who were made homeless by a civil war that our own government helped to start. Meanwhile, the two leading candidates for the 2016 Republican presidential nomination competed to see who could be the mostly vehemently intolerant and authoritarian, with Donald Trump flatly declaring that the US should shut its doors to all Syrian refugees, even women and infants, and calling for the creation of a “registry” for all Muslims in America. At the same time, Ben Carson, another leading GOP contender, compared Syrian refugees to “rabid dogs” that should be kept safely outside our borders.

Why “Nuremberg”?

Between November 1945 and April 1949, the four countries known as the Great Powers—the United States, the Soviet Union, Great Britain, and France—tried nearly 200 Nazi war criminals at Nuremberg, Germany. Hundreds more were later put on trial in Soviet-occupied countries and in West German courts. But the tribunal that fixed itself most deeply in the public imagination was the first, nearly year-long Nuremberg trial—from November 20, 1945 to October 1, 1946—during which twenty-two major Nazi officials stood accused of responsibility for the Nazi war machine’s aggression against other countries and the Third Reich’s eliminationist policies directed against the Jewish people and other targeted populations. Adolf Hitler himself escaped justice at Nuremberg by committing suicide in the final days of the war, as did such top aides as SS chief Heinrich Himmler, head of Hitler’s extermination program, and Joseph Goebbels, the Third Reich’s master propagandist. But the men who did stand trial during the first Nuremberg tribunal represented an important spectrum of Nazi power, including Hitler’s second-in-command, Reich Marshal Hermann Goering.

The series of trials at Nuremberg remain controversial to this day, with scholars and legal experts debating whether justice was done. Now, as they did then, some scholars question the tribunal’s legal foundations. Others believe that too many Nazis avoided prosecution, pointing to defendants who were acquitted on dubious grounds or were later reprieved. And there were many Nazis who escaped the tribunals altogether, often with the assistance of US officials eager to recruit them for the Cold War effort against Russia. (Adolf Eichmann was one of the few who was later tracked down, in his case by Israeli agents who kidnapped him in Argentina and brought him to Israel to stand trial.)

But despite the ongoing debate over either the tribunal’s legality or the effectiveness of international law in the face of World War II’s staggering crimes against humanity, it is widely believed that some kind of justice was done at Nuremberg. The very name, for many, conjures a deeply righteous legal and moral reckoning that, by grappling with the unspeakable outrages of the Third Reich, allowed humanity to go forward.

In 1945 the victorious Allies could very well have simply executed captured Nazi leaders. In fact, that’s what President Franklin Roosevelt and British Prime Minister Winston Churchill originally proposed doing. (Churchill thought that somewhere between fifty to one hundred top Nazi officials should be summarily put to death.) This would have saved the Allies the mess, expense, and public scrutiny involved in holding trials. Ironically, it was Soviet dictator Joseph Stalin who insisted on trials for accused Nazi war criminals, arguing that such procedures were necessary to establish a sense of legitimacy in the eyes of the world. So the allied nations—the United States, the United Kingdom, France, and the Soviet Union—took the legal route to justice.

As we shall see in Chapter 1, the resultant tribunals were far from perfect, but they accomplished several things. They forced a public, international acknowledgement of the scale of Nazi crimes (while also obscuring the winning side’s war crimes). They brought a modicum of due process to the prosecutions. But perhaps most important of all, the tribunals demonstrated the crucial importance of international law. By construing Nazi depredations as crimes rather than as simple acts of a war that Germany had lost, the tribunals demonstrated that international law—specifically the laws and customs of war—is real law. And, just as with domestic crime, international crime can have real consequences.

The Allies had substantial incentive to shore up the power and reach of international law. Europe had barely survived its second catastrophic world war in three decades. With the United States and the Soviet Union already circling each other, Europe was desperate to avoid another such cataclysm. The last one had killed upwards of fifty-five million Europeans and had left the lands and economies of victors and losers alike in ruins. And the United States had just demonstrated in Hiroshima and Nagasaki that it commanded the most powerful weapon the world had ever seen. It was possible now to imagine a war that would annihilate all of humanity.

This was the shadow that loomed over Nuremberg as the tribunals began. Together with the charters founding the United Nations and the International Court of Justice—as well as the revised Geneva Conventions of 1949—the Nuremberg trials would seek to substitute the rule of law for the rule of force. Imperfect instruments constructed by imperfect beings, these international advances nonetheless established the possibility that conflicts between nations could—and should—be conducted according to agreed-upon laws. These treaties and charters, and the ones that have followed them, are a zenith in human political achievement. They are among the few positive results of the Second World War.

International law is even more important in 2016 than it was in 1945. There are now nine nuclear-armed states.** Any one of them could start a species-ending war. In the meantime, conventional wars and intra-national armed conflicts continue to ravage the planet. Combined with long-term climate change and growing resource shortages, they have produced a human migration crisis in the Mediterranean. But despite the increasingly urgent need for the international rule of law, the United States continues to behave as if such laws are only, as the notorious hotelier Leona Helmsley once said about taxes, “for the little people.”

That is why this book is called American Nuremberg. There is a pressing need to bring the United States into the legal community of nations, where it must be held accountable for its actions. Let us be clear: the scale of US crimes in the war on terror comes nowhere near the genocidal war-making of the Nazis. But ever since World War II, the American empire has put its heavy boots on every continent. Even in imperial decline—after disastrous wars in Vietnam, Afghanistan, and Iraq, and facing long-term challenges from China and Russia—it remains the world’s preeminent military and economic power. If the most powerful country in the world—a country that still, decades after the end of the Soviet Union, calls itself “the leader of the free world”—can violate international laws of war and human rights with complete impunity, then why should any other nation be constrained? For the sake of the victims of the war on terror, for the sake of our national soul, but even more for the future of humanity, we need a full accounting and real accountability for American war criminals. We need an American Nuremberg.

Organizing the Prosecution

The organizers of the original Nuremberg tribunal faced a serious conceptual problem when deciding whom to charge and how. Had they sought to prosecute each significant Nazi official and military officer for every individual breach of international and domestic law, the tribunal might well have lasted late into the 20th century. The Allies had to find a way to categorize the most heinous of the crimes: the deportations and exterminations of entire populations; the murders of hundreds of thousands of enslaved laborers worked to death in German factories; and the deaths of millions of combatants and civilians in an unprovoked war of aggression. They had to consider thousands of individual actions (attested to in a million pages of documentary evidence) and corral them into a few conceptual pens. They chose three main categories for their indictments: crimes against peace, war crimes, and crimes against humanity.

Like the crimes prosecuted at Nuremberg, those committed during the US war on terror are so numerous, so vile, and so varied that it is no simple matter to describe them in an orderly way. Which of George W. Bush’s and Dick Cheney’s actions can we call war crimes? Which are crimes against peace? Do any of them amount to crimes against humanity? How do we define the crimes of psychologists Bruce Jessen and James Mitchell, the highly-paid consultants who helped design the CIA’s torture program? What crimes, if any, were committed by Justice Department attorneys Jay Bybee and John Yoo, authors of the infamous “torture memos”? What about Secretary of Defense Donald Rumsfeld, with his airy dismissal (“stuff happens”) of the violent anarchy that his invasion of Iraq unleashed on the people of that country? In hopes of bringing some kind of order to this ethical and legal snarl, I’ve chosen to organize US crimes in the war on terror into three main categories: crimes against peace, war crimes, and human rights crimes.

Using the term “war crimes” in the context of the war on terror is somewhat problematic. The suggestion that US officials might be guilty of war crimes implies that the “war on terror” is a real war. For reasons that will become clear, however, I’ve chosen to call only those crimes against individuals that have taken place inside the war zones of Afghanistan and Iraq war crimes. The extreme security measures that the US has undertaken in other areas—including tortures, extraordinary renditions and targeted killings—are human rights crimes.

Why not use the category of “crimes against humanity,” as the Allies did at Nuremberg? Certainly the global war on terror has seen violently inhumane actions. The CIA employed “rectal rehydration” to punish Khalid Sheikh Mohammed and to demonstrate their “total control over” him. The Defense Department sent Mohamedou Ould Slahi blindfolded out on a boat on Guantánamo Bay to have his clothes stuffed full of ice cubes and to be beaten for hours. Then they shoved him into a specially prepared trailer, sealed to prevent any light from entering, fitted with loudspeakers and a single ring bolted in the middle of the concrete floor, where he remained for months. The US Navy held José Padilla without charge in isolation for years in a brig in Charleston, South Carolina, subjecting him to brutal tortures, including sensory and sleep deprivation, excruciating stress positions, and, according to his lawyers, administration of a “truth serum.” When finally brought to trial, Padilla was deemed psychologically incapable of assisting his attorneys in his own defense because his trauma far exceeded ordinary PTSD. Years of torture on US soil had rendered him psychotic. In the hysterical climate of the post-9/11 United States, US authorities mentally dismantled an American citizen who had virtually no legal protections.

Surely these must be crimes against humanity? They are certainly horrific violations of human persons, but in a strict legal sense they are probably not crimes against humanity. In international law that term is reserved for a very specific kind of crime—the widespread or systematic targeting of an entire people, religion, or political group for persecution and/or extermination. Awful as the crimes against Mohammed, Slahi, Padilla, and many others are, they probably do not rise to the level of crimes against humanity. That is why I’ve chosen to call them human rights crimes.

Suppose our own alleged criminals in the war on terror were to be brought to justice. Who could try them? In what venue? The United States signed but never ratified the treaty creating the International Criminal Court (ICC). In fact, in 2002 the Bush administration informed the United Nations that the country had no interest in pursuing ratification—so the ICC is not an option. Some countries have anti-torture and war crimes laws, so US government officials accused of these crimes might in theory be tried in Spain, or even Switzerland, should they happen to visit such foreign nations. But even if one or two accused were to be unexpectedly hauled before a judge on foreign soil, such trials would still fall short of holding accountable all of those who in Latin America are called the “intellectual authors” of such crimes.

That leaves the problem in our hands, the hands of the people of the world and especially the people of this country. It is up to us to bring our criminals to some sort of justice, even if it is unofficial. This book is a modest step in that direction.

The first chapter describes the original Nuremberg tribunal, and the second lays the legal groundwork for an American Nuremberg. Chapters 3, 4, and 5 each treat one of the three broad kinds of criminal behavior—crimes against peace, war crimes, and human rights crimes—and name those individuals who I believe should face justice. In the conclusion I briefly propose a model for an American Nuremberg tribunal.

Failing that grand reckoning, there are a few intermediate steps the United States might take in order to, as a friend and expert in international human rights law suggested to me, demonstrate that the United States has begun a process of political maturation. It would certainly be a good thing if this country could stop behaving like an angry two-year-old child, stomping around the world waving drone missiles and smashing things with our outsized feet. In the book’s conclusion, I will present five concrete steps the United States ought to take immediately. Recognizing that each of these requires a political will that is not present in today’s political climate, I conclude with another suggested action—the convening of an unofficial, but highly legitimate public tribunal.

As I write these words, many white people in my country are in the midst of awakening to a reality that communities of color have long known in their bones: police forces in the United States can capture, detain without charge, torture, and kill people of color with almost complete impunity. I cannot help but see the parallels between coercive policing at home and the coercion of detention, torture, and illegal killing in the world at large. In both cases, the victims are often poor and almost always people of color. In both cases, the fact that the perpetrators receive no public censure and suffer no personal consequences makes these practices normal and normative. It takes a major change in social thinking to recognize them for what they really are: officially sanctioned criminal acts.

But people can make that effort. The activists of Black Lives Matter have finally pushed the old news of institutionalized police violence onto front pages. Years of legal scholarship by groundbreaking intellectuals like Michelle Alexander and grassroots organizing work may yet remove the scourge of mass incarceration and police terror borne by the poor and minorities in this country. In the same way, Americans can also make the effort to shift our perspective and recognize the crimes of our national officials in the war on terror. The world is waiting for us.

* Many observers have pointed out the absurdity of declaring war either on a tactic (terrorism) or on an emotion (terror). A crusade against terror seems even more ill-defined and hopeless than the US “war” on drugs. For simplicity’s sake, I will not qualify the “war on terror” with quote marks throughout this book. But they remain present in my mind’s eye, and I hope in the reader’s as well.

** Of these, six have signed the Nuclear Nonproliferation Treaty, but only five admit to possessing nuclear weapons: China, France, Russia, Britain and United States. Israel also signed the NPT, but has never publicly acknowledged its nuclear arsenal. Three nuclear-armed countries have not signed: India, Pakistan, and North Korea.


Chapter 1

The First Nuremberg

________________


We must not forget that the record on which we judge the defendants today is the record on which we will be judged tomorrow.

—Robert H. Jackson, Associate Justice of the US Supreme Court and chief prosecutor for the United States at Nuremberg



The first Nuremberg trial occupied eleven months between 1945 and 1946. Confronting the evidence of barbarism on a scale unknown in human history, World War II’s victors sought a way to bring accountability to perpetrators and justice to victims. The question they faced was how this could be done so that the world would understand their actions as a genuine attempt at justice rather than a masquerade of vengeance. They sought to demonstrate that their justice had a basis in international law, and in the process they consolidated and advanced the very idea of international law—a concept that seemed all the more necessary to human life in a postwar world of atomic weapons and US–Soviet conflict. Seventy years on, the international community for the most part recognizes the Nuremberg tribunal as a legitimate forum in which justice, however imperfectly, was done.

The twenty-two defendants in the dock for the opening round of Nuremberg trials included former high government officials, military officers, and propagandists in the Nazi regime, as well as the banker who masterminded the rise of Hitler’s war machine. The process drew on some of the best legal minds in the four allied nations conducting the tribunal. Its foundations and procedures, enshrined in historic formal agreements, set the precedent for all subsequent international attempts to bring war criminals to justice. Today’s International Tribunal for Yugoslavia and the International Tribunal for Rwanda, for example, are both modeled on Nuremberg.

In addition to the twenty-two verdicts rendered, Nuremberg had other enduring results. Among these are the 1950 Nuremberg Principles. These guiding rules for nations, commissioned in 1947 by the UN General Assembly, remain valuable today as a means of judging the actions of governments and their officials. They create a useful lens for examining the actions of US officials in the war on terror. The Nuremberg Principles declare that actions that violate international law are punishable crimes, regardless of whether those actions happen to violate domestic laws. Even heads of state or other high government officials are not immune from prosecution for war crimes and crimes against humanity. And no one can be exonerated for war crimes or crimes against humanity on the sole grounds that he or she was acting under a superior’s orders.

These principles continue to guide the work of the International Criminal Court today. The ICC is itself an outgrowth of the Nuremberg process. Even during the opening Nuremberg trial, observers expected that the United Nations would establish such a court as one of its earliest actions; in the end it took more than half a century to achieve this. However, by 1998, sixty countries had approved the ICC’s governing document, the Rome Statute.* The international court itself finally opened in 2002, and by 2015, 123 countries had signed on. Conspicuous by its absence is the United States of America.

The Nuremberg trials were the result of heated political discussions within Allied circles dating back to 1943. At a conference of Allies held in Tehran during the war, Joseph Stalin is said to have raised a toast to the prospect of quickly trying and then shooting 50,000 Nazi war criminals. Winston Churchill was reportedly horrified, and apparently Roosevelt made an attempt to reduce the tension in the room by joking that perhaps the Allies could make do with only shooting 49,000. While some Allied nations warned at a 1943 conference in Moscow that Nazi war criminals would be pursued “to the uttermost ends of the earth … in order that justice be done,” some elements within the British and American governments were strongly resistant to the idea.

This opposition to a war crimes tribunal was especially strong in the US State Department, where an elite old-boy network with reflexive anti-Semitic attitudes held sway. Looking beyond the present war to the next, albeit “cold,” one these government officials were as concerned about restoring German strength as a bulwark against the Soviet Union after the war as they were about bringing Nazi criminals to justice. Beyond the issue of future Soviet power, there were immediate issues to consider as well. US Secretary of the Treasury Henry Morgenthau, Jr., believed that it would be both risky and wrong to give Nazis like Hermann Goering the kind of propaganda platform a public trial would afford. Others, including Henry Stimson, Roosevelt’s Secretary of War, argued that only a public trial bearing the imprimatur of the international community would satisfy both the practical need to discredit Nazi Germany in the world’s eyes and the moral requirements of justice.

The Nuremberg tribunal was by no means Europe’s first war crimes trial. Private individuals had been tried for crimes committed during previous European wars. Usually the defendants were soldiers, often enlisted men, accused of abusing prisoners of war or civilians in the course of their service. These defendants were tried either in the civilian courts of the country of the victims or, more often, in military tribunals held in their own countries. In any case, these trials were always local. They relied on domestic civilian or military laws and were specific to individuals and their individual offenses.

Peter Calvocoressi, a British intelligence officer seconded to the prosecuting team at Nuremberg, described two key problems the tribunal’s organizers faced in a commentary published in 1947. “In the first place,” he wrote, “there were men whom the Allies wished to accuse but whose alleged crimes related to no particular country and were confined to no particular point of time.” The Nazi government’s crimes had covered an entire continent. It made no practical sense, for example, to try the same men three times in three venues for the slaughter of Jews in Germany, France, and Poland.

Second, merely punishing lower-echelon soldiers for “exceeding their rights and their instructions” was “plainly inadequate for the punishment of War Crimes as extended by the practices of war in the present century.” The problem was not simply “that of indicting a disobedient subordinate in the field whose temperament had led him to commit some hot-blooded excess.” The problem was finding a way to try the people who had put those soldiers in the field in the first place, to get at the “directing hand in high places,” the hand that had instituted “a deliberate criminal policy which was responsible for the cold-blooded devising of excesses.”

One option was to allow what remained of the German state try its own war criminals. This is what the Allies had done at the end of World War I. Quite a few lower-echelon Germans were tried in German courts at Leipzig between 1921 and 1927, but few were convicted and even fewer punished. This time, however, the Allies were not content to leave the prosecution of war crimes in German hands. If trials were to be held, it was clear that no single country could hold them. They must have an international character, ideally under the aegis of a body like the newly formed United Nations, which was established in October 1945, a month before the first Nuremberg trial began. And the trials must find a way to apply the rule of law not only to the soldiers in the field but to the “directing hands” that had put them there.

The Nuremberg court was established in August 1945 through a joint document known as the London Agreement, signed by representatives of each of the four Great Powers. Article 1 stated:


There shall be established after consultation with the Control Council for Germany an International Military Tribunal for the trial of war criminals whose offenses have no particular geographical location whether they be accused individually or in their capacity as members of the organizations or groups or in both capacities.
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