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INTRODUCTION

IS THIS AMERICA’S 1917 MOMENT?









All societies periodically undergo a major shift in the social order. These changes are often triggered by the failure of the ruling elite to deal with outside pressures, as in Russia in 1917.


America seems to be at one of those moments of change. Broad populist resentment has led to the takeover by Trump’s MAGA movement of the Republican Party, and now Washington. The imperative for change is not limited to the MAGA half of the population. Almost two-thirds of Americans think Washington needs “very major reform.”1 Elon Musk’s idea for a Department of Government Efficiency (DOGE) enjoyed broad popular support before losing steam amid big promises and small benefits.


Trump’s approach is to swing a wrecking ball at the status quo—against wokeness, open borders, bloated bureaucracy, and paternalistic foreign policy. Trump has a kind of feral genius for sniffing out idiocies.


But where’s Trump’s vision of how government will work better the day after DOGE? Toppling the old order leaves a vacuum that, without a new vision, can be filled by unpredictable new ideas for governing, sometimes catastrophically, as with the Committee of Public Safety after the French Revolution or the Bolsheviks in Russia. Letting nature take its course after Trump’s wrecking ball is unlikely to end well, leaving a wreckage of public agencies, perhaps replaced by an AI-driven autocracy that would exacerbate populist alienation.


Democrats are strangely quiet, apparently content to wait until Trump fails. This works fine for Democrats as a business model: Opposing Trump is all they need to raise buckets of money. Interest groups will pay a lot to defend the status quo, and Democrats have no agenda to cut red tape or public pork. But standing for the status quo against the tides of change is not likely to be a winning strategy, however much money is funneled into party coffers.


So here we are: Neither party has a vision for better government.2 Democrats are in denial, waiting their turn to run a bloated government that Americans loathe. Trump and friends can sack Washington, but, as Rome learned long ago, the destruction of what’s weak and corrupt can leave people worse off if there’s no new plan. Retribution is a recipe for civil strife, not a governing strategy.


The governing vision that’s needed, I think, should aim to deliver results, honor our humanity, and inspire leadership. Running a good school, building transmission lines, and clear-cutting healthcare bureaucracy aren’t the hardest problems in human history. Letting Americans stride forward requires getting Big Brother off our backs, including for people with leadership responsibility. New choices and compromises to meet the challenges of our time will be far easier when the rest of the governing machinery works tolerably well.


The core of this new vision is a simpler framework of goals and principles, activated by humans using their judgment. Let people take responsibility again, and judge them by how they do. This is hardly radical—it’s the operating framework of the Constitution. It’s also how any good school or organization actually works. The proper role of law is to guard against transgressions of authority, not micromanage choices.


Nor is it partisan. Governing for results is aimed at practical implementation, not policy differences over, say, regulation vs. deregulation. Who doesn’t want to fix poor schools, or cut red tape?


The order of change is to capture the public’s imagination, not to somehow take control of a party. New visions can have a power of their own.3 It doesn’t take many legislators to dislodge the slim majorities in Congress. A few brave souls could break free and champion a new governing vision that, with popular demand, a majority of Congress could feel pressure to support.


The vision is this: Replace red tape with responsibility. Give leaders room to lead. Let us tackle local problems in our own ways. Let us interact honestly without the overhang of legal threats.


A simplified operating framework will empower officials to fix crumbling infrastructure, and extricate them from red tape for defense procurement and for healthcare. Administrative costs in healthcare, for example, now total over $10,000 per American family;4 perhaps some of that could be redirected to more pressing public needs. A new human responsibility framework, within broad legal boundaries, will empower communities to figure things out for themselves.


Liberating Americans to take responsibility also promises a pot of gold, far more valuable than good government alone: It will reenergize America’s can-do spirit. We can do things our own way. We can make a difference. Government built on the solid foundation of individual responsibility will inspire some people to become leaders. We can be rallied towards new goals and a better world. America’s future greatness depends on empowering Americans to make our institutions work, not trading in Washington red tape for Washington autocracy.


Simpler governing frameworks activated by human responsibility would transform how government works at all levels of society. But replacing 1,000-page rulebooks and elaborate legal processes is not like pushing a button. New frameworks must accommodate public goals now micromanaged by thousands of laws and regulations.


Replacing the red tape state will be a decade-long project, akin to the reforms of the Progressive Era or in the 1960s. A massive legal and bureaucratic edifice has been erected over the past half century, dedicated to the proposition that all public choices should be strained through a legal sieve. Human judgment is in many settings illegal. People have been indoctrinated in the rote compliance model. Many public employees have no muscle memory of what it means to take responsibility. Accountability is a terrifying concept—isn’t that a violation of individual rights?


Civil service must be completely overhauled to be a merit system, not a sinecure. Union controls over public management must be discarded, by constitutional challenges if necessary. How can democracy work if elected executives have no managerial authority? Oversight hierarchies must be created to build public trust. Officials need to be retrained. Pilot projects are needed to build public confidence.


Americans for years have enjoyed the luxury of outsourcing government to a permanent caste of insiders in Washington. We know the system is sluggish and unresponsive, but take comfort that it prevents big mistakes. A centralized bureaucracy is all we thought we needed. As Tocqueville observed:




Centralization … maintains society in a status quo alike secure from improvement and decline; and perpetuates a drowsy regularity in the conduct of affairs; … in short, it excels in prevention, but not in action. Its force deserts it when society is to be profoundly moved … [and] the secret of its impotence is disclosed.5





Americans have tolerated endemic public failures and inefficiencies for decades, probably because these failures coincided with a period of unparalleled national prosperity. Most of us could afford to look the other way. We could avoid the conflict and hard choices that go along with changing governing structures. Then we got MAGA.


Now the world order is in perilous disarray, and Trump is smashing the drowsy bureaucracies with nothing to replace them.


Change is difficult. That’s why it rarely happens without a crisis. But crisis is not the time to rethink basic understandings. Americans have been indoctrinated with flawed ideas on how to govern.6 We must discard the sacred cows of current legal orthodoxy—including the preoccupation with rote compliance, objective proof, and a lowest common denominator concept of individual rights.


The three essays in this book describe the fatal flaws in our understanding of how to govern and present a new governing vision:




	“Striving” looks back to the core elements of America’s can-do culture. It then deconstructs the assumptions propping up the current system and explains why, for example, bureaucratic detail causes people to fail, and why subjective judgments are the essence of freedom, not its enemy.


	In “The Human Authority Needed for Good Schools,” originally published by the Hoover Institution, I explain how school reform efforts have ignored the core trait of all good schools—a school culture grounded in individual responsibility. Most reform efforts have unwittingly undermined healthy school cultures with top-down controls. It is almost impossible to transform K–12 education until teachers, principals, and the communities they serve are liberated from red tape and union controls.


	“Escape from Quicksand,” originally published by the Manhattan Institute, explains how conventions of legal compliance have caused infrastructure permitting reforms to fail. It provides a blueprint for new governing frameworks that would enable officials to approve projects, to procure commercially reasonable contracts, and, belatedly, to start rebuilding America’s crumbling infrastructure.





No one knows when the stars will align for big change. But the ground is shaking, and a coherent new governing vision will be indispensable when the time comes. The red tape state has failed. I describe here why its underlying assumptions were flawed, and propose a new framework built on the solid foundation of individual responsibility.















STRIVING

HOW TO RECOVER AMERICA’S MAGIC







Americans are strivers. That’s the main power of our culture. We can be whatever we want to be, as long as we can pull it off. Waking up in the morning, Americans can strive to achieve our goals in our own ways. Freedom in America is not just free speech, voting suffrage, and protections against state coercion. Freedom in America is the power to invent yourself, and to take ownership for your actions and relations with society.


America’s culture of striving was born of exiles and explorers confronting the challenges of the wilderness. Americans were not locked in to predetermined paths of the old world. We formed our own communities, with our own values. Unlocking human potential proved powerful not only for the colonists but also for later arrivals. Immigrants two centuries after the Puritans not only worked their way to a better life, but sometimes achieved greatness and riches, where their ancestors had been peasant farmers for a thousand years. Leaving aside the shameful exceptions, American culture empowered individuals “to make the best of themselves.”1 None of this came easily, and the field of freedom is covered with broken dreams. But freedom in America means participating in a giant marketplace of human potential. The dynamic of success is to convince other free people to want your product, your skills, and your character. People succeed, economist Friedrich Hayek observed, “according to what others think.”2


The human energy unleashed by all these self- directed Americans, Tocqueville observed, was our defining trait: “Men are never stationary; a thousand chances waft them to and fro.” Governing in America similarly meant “all-pervading and restless activity,” which may not result in “the most skillful government” but can also “produce wonders.”3


This spirit of America has been collapsing over the past fifty years. Americans no longer feel free to follow their instincts, or even to be themselves in daily dealings. That’s because of a flawed philosophy of governing—that law should preempt human judgment in daily choices.4


This legal philosophy was an effort, after the tumultuous 1960s, to avoid any more abuses of human authority such as racism and pollution. There was “a massive redefinition of freedom” after the 1960s, historian Eric Foner found, “as a rejection of all authority.”5 The target of reform was human fallibility. No abuses would be possible if officials could no longer exercise their judgment. The authority of officials, employers, teachers, and others with responsibility was replaced with a kind of legal software program designed to regularize and purify daily choices— prescriptive rules, extensive processes, and rights to challenge their decisions.


For over fifty years, this legal experiment has tried to create a governing and legal system better than people. New rules are continually written to cover new situations, new rights invented to challenge the exercise of human judgment, and legal disclosures such as environmental reviews have burgeoned to thousands of pages. Avoiding value judgments, criticisms, or other manifestations of personal belief became a social norm in the workplace. What matters is what you can prove by objective facts.


Instead of doing what they think best, Americans have been trained to focus on compliance and avoiding legal risks. Instead of striding forward with energy and excitement, Americans get stuck in a kind of legal quicksand. Instead of making government better and society fairer, this unrelenting attention to law has resulted in public failure and social resentment:




	Public officials feel powerless to cut through paralytic red tape, or to manage public departments sensibly. Projects to modernize infrastructure, for example, can take a decade or longer.


	
Candor in the workplace is virtually extinct, supplanted by a culture of fear that an offhand comment might be held against you.


	Universities are a hornet’s nest of legal demands and accusations, bloated with compliance personnel, and no longer confident to uphold values of excellence.


	Failing schools can’t be fixed because of red tape and union controls. Instead of maintaining order in the classroom, teachers worry about proving fairness in a legal hearing.


	Instead of letting the children go out and play by themselves, parents worry about lawsuits if something goes wrong.


	Leadership at all levels has been hollowed into a compliance job, allowing room for judgment only after navigating the legal labyrinth. Instead of feeling free to make judgments about moral character, for example, managers and officials are told to avoid being “judgmental” and to stick to platitudes.6






Nothing much works as it should. Like pouring acid over our culture, law everywhere has corroded the spirit of America. Tocqueville warned us:




It is especially dangerous to enslave men in the minor details of life. For my own part, I should be inclined to think freedom less necessary in great things than in little ones … Subjection in minor affairs … does not drive men to resistance, but it crosses them at every turn, till they are led to surrender the exercise of their own will. Thus their spirit is gradually broken and their character enervated.7





Many Americans have now had enough, and want to burst free. Public ineptitude and a broad sense of repression open the door for authoritarian leaders who promise to make the trains run on time, whatever it takes.


The better option is to revive America’s can-do culture. But this requires an intervention to abandon the post-1960s experiment in legal micromanagement. Law must be pulled back into its traditional role of safeguarding against violations of law, not dictating daily choices and mediating human relations.




The Elements of a Striving Culture


The core element of America’s culture is self-ownership. We own who we are—our goals, our skills, our values, and how we do things and relate to others. Individual ownership of our choices energizes our instincts and imagination.


This ownership of ourselves is also the basis for self-esteem—not only doing things our own way, but also displaying our character—to do what’s right and fair, and to act in ways that earn the respect of others. The “pursuit of happiness” in the Declaration of Independence came from Scottish enlightenment theologian Francis Hutcheson, who argued that personal fulfilment was derived in large part by how we help others.8


Individual ownership translates into community ownership. We’re better together, joining with others for barn-raisings, civic activities, and social services. Tocqueville saw this sense of community ownership as acting in our “self-interest, rightly understood.”9


A paradox of American individuality is that it is the foundation for mutual trust. Good character is an asset—not just virtue for its own sake, but the key that opens the door to many opportunities. People succeed, generally, because other people value their work and trust them.


Not everyone succeeds, of course, or displays good character. But America kept surging forward, even as its cultural traditions became more diverse, because the shared value of responsibility tends to leave untrustworthy people behind, no longer accepted by the people they dealt with. American freedom provides a marketplace for good character as well as individual achievement—“a most conspicuous Theatre,” as George Washington predicted in 1783, “which seems to be peculiarly designated by Providence for the display of human greatness and felicity.”10


The legal concepts destroying America’s spirit are based on flawed assumptions about human success and social cohesion. I discuss each of these in turn: how bureaucracy interferes with accomplishment, why the quest for objective validation disables human judgment, how forced politeness destroys mutual trust, why authority should replace red tape, and why people judging people is the foundation for a moral society.







The Freedom Needed for Accomplishment


The first virtue of America’s striving culture is accomplishment. Americans roll up their sleeves and get things done. No other culture produced anything like it. Inventors who changed the world came from nowhere. Thomas Edison, with almost no formal education, tinkered and intuited his way to harnessing electricity, creating a light bulb, and recording sound. At a time when the leading physicists in the world were competing to achieve manned flight, two bicycle mechanics in Dayton, Ohio, were rigging airfoils on bicycle handlebars to test the properties of lift.11 Steve Jobs was a college dropout who had an interest in calligraphy.


Getting things done is generally intuitive, not logical. Most people don’t think their way to success. They go through “the usual process of unconscious trial and error by which we feel our way to success,” philosopher scientist Michael Polanyi explains, “without specifiably knowing how we do it.” Studies of a wide range of activities—of chess grandmasters, carpenters, waiters—confirm that their decisions come from their subconscious, not conscious decisions. Getting things done, Professor Mike Rose found, is an immersive activity: People “disappear … into the task.” For most decisions, our knowledge is in our action.12


Enter law. Until the 1960s, law’s role was providing a kind of legal fence to safeguard against misconduct. The outside of the legal fence protected against antisocial conduct, such as crime. The inside of the legal fence defined an open field of freedom where people are free to do as they wish. Philosopher Isaiah Berlin characterized this legal fence as “frontiers, not artificially drawn, within which men should be inviolable.”13


The area of “inviolable” freedom no longer exists. Law’s single-minded focus since the 1960s has been to prescribe in advance rules and procedures for anything that might go wrong—an “almost lawless passion for lawmaking,” in the words of historian Henry Steele Commager.14 Instead of a framework for freedom, law became a massive monument to the precautionary principle. For half a century, new laws and regulations have piled on top of old laws to try to codify solutions to potential problems and mistakes.


The theory of injecting law into daily choices was to guarantee fairness and avoid mistakes, and thereby enhance freedom. But the effect is to yank people out of their intuitive ability to get things done.


Detailed legal rules can rarely be internalized, and require conscious effort to keep straight. The problem is that the “working memory” of humans—the conscious part of the brain—can process only a few new things at once. In computer terms, working memory is tiny, like an 8-bit processor: “minute in its ability to process new material.” But it has prodigious capacity to “process very extensive and complex, previously learned information” that is contained in long-term memory, the subconscious part of the brain. Our skills are internalized in long-term memory and constitute what we think of as “understanding.” Without any conscious volition on our part, the “hidden nature of long-term memory” is drawn into working memory as needed.15


Research by psychologist John Sweller and others shows that the conscious effort required to address detailed bureaucracy often exhausts the capacity of working memory. The resulting “cognitive overload” limits the human ability to draw on the intelligence of long-term memory. Bureaucracy, in other words, tends to make people go brain dead.16


The caricature of the soulless bureaucrat, recounted in countless novels and studies, is grounded in the limitations of human cognition to deal with dictates that cannot be internalized into long-term memory. Bureaucrats plodding through compliance checklists lose connection to empathy and problem-solving.*


Research across a broad range of human endeavor demonstrates how bureaucracy undermines the capacity of people to do their jobs. Professor Richard Arum, in his study of the effects of law on school disorder, found that worry about due process requirements had the effect of disorienting teachers from maintaining control: “It is this hesitation, doubt, and weakening of conviction … that has undermined the effectiveness of school discipline.”17


Freedom is supposed to provide an open zone of inviolable choices, not a legal checklist. Striving requires people to be free to “disappear into their task,” not continually look into a legal mirror to check on compliance. In the zone of freedom, people should be free to pursue their dreams, live their values, draw on their instincts, and interact freely with others. People in the free zone should be accountable not to law but to the decisions by other free people.


The test of effective law, John Locke suggested, is not how much it controls, but whether it enhances the overall scope of our freedom.18 The obsessive drive to foreclose anything that might go wrong has left little room for the freedom to make things go right. Instead of perfecting freedom, law replaced freedom—guaranteeing frustration and failure.







Subjectivity Is the Essence of Freedom, Not the Enemy


The post-1960s complex of rules, processes, and rights has been designed with one overriding operational premise—to preempt human judgment. The defect in human judgment, the theory goes, is that it is tainted with subjectivity. People should not be allowed to assert their beliefs, especially if they affect someone else. Here is the motto for our time: Who am I to judge?19


But subjectivity is the main feature of freedom, not a bug that justifies a legal takeover of human judgment. Our subjective beliefs are in large part who we are, as individuals, as participants in an institution, and as a society. Subjectivity is not random but is the manifestation of the American spirit.


Good judgment is not objective. There’s an irreducible subjective quality to our choices. Our judgment is formed by perceptions, experience, training, values, and biases that cannot be sorted into component parts. Human judgment is fallible, of course, which is why organizations often run important decisions by others.


Avoiding human judgment, on the other hand, is like wearing a blindfold. Life situations are too varied to be prescribed in advance by objective criteria. Because “the world, like a kaleidoscope, never exactly repeats any previous situation,” Michael Polanyi explained, “we can achieve consistency only by identifying manifestly different situations … and this requires a series of personal judgments.”20


Governing sensibly is impossible if officials can’t use their judgment—regulatory choices almost always involve trade-off judgments that cannot be codified in advance. Do the benefits of a transmission line outweigh the harm of building through a pristine forest? That’s a value judgment, not a decision enhanced by years of legal argument.


Judgments about people require human perception, not just objective and provable criteria. How do you prove that someone doesn’t try hard, or cooperate, or is selfish? How does a school principal prove that a teacher is boring and ineffective?


Nor can academic and cultural excellence be dissected into objective parts. “Good expert judgment is generally of an intuitive nature,” psychologist Gerd Gigerenzer notes, and cannot be demonstrated by “after-the-fact justifications.” Other than in hard sciences, academics can’t prove by objective evidence what’s good, thoughtful, and well written. Nor can they prove that they’re not biased. But lack of objective proof doesn’t make their expert judgments invalid. “What we reject about the words objective and subjective,” Philip Jackson and colleagues observed in their study of teachers, The Moral Life of Schools, “is the implication that one refers to something real and the other does not.”21


Deciding only by objective criteria generally guarantees unfairness—“exalting what we can know and prove,” philosopher Michael Polanyi observed, “while covering up … all that we know and cannot prove.” Like water finding a crack, people quickly learn to frame their self-interest in legalistic terms:




	Government procurement procedures favor inferior vendors who know how to “game” the so-called objective criteria.


	Public permitting can be dragged out indefinitely by parties known to have an ulterior motive, for example, to get financial benefits by agreeing to drop their objections.


	Due process hearings for teacher termination have little to do with their performance, and become exercises in legal sophistry—in one case, whether the school could prove by objective evidence whether the teacher had been told to grade student work.


	Broad resentment at DEI programs is not generally based on giving everyone a fair shot, but how DEI worked—compelling a supervisor to prove a negative. How can a supervisor prove that the DEI candidate is not as good as another candidate?22






Instead of a brave new world of pure objectivity, what’s replaced subjectivity are the subjective values of whoever’s not in charge. Who’s to say that a Rembrandt is more compelling than a contemporary painting? Finger-pointing about bad values in prior eras is used to discredit cultural achievements from the same period. No pillar of our culture is safe from the assault on subjectivity. Why do Caucasians and Asians score better on standardized tests? Who wrote those tests? Attacking values on the basis that they’re merely values, without any generally accepted values to replace them, is wanton destruction.23


A counter-assault on DEI is now pushing institutions towards the opposite values. First we had the DEI Stasi: where my freedom belongs not to me but to the sensitivities of whomever I deal with. Do you feel unsafe? Maybe just scrap King Lear and Huckleberry Finn. Now we’re telling universities what to teach and law firms whom they can represent, and deporting foreign students who demonstrate for the wrong cause. Freedom is forgotten as the culture plummets towards opposing visions of the lowest common denominator.


“Subjectivity,” Pope John Paul II observed, is “a kind of synonym for the irreducible in the human being.”24 Subjectivity is what freedom is supposed to empower. Society too depends on empowerment of subjective norms that most citizens accept. Without subjectivity, the levers of social order become empty gestures. Job evaluations and recommendations say little or nothing. Grade inflation makes grades meaningless. Wisdom of the ages is supplanted by an obligation to endure new art, music, literature, and history on the basis, mainly, that it was made by someone else.


Subjectivity is not license to let the imagination run wild. Facts still matter. Reasonableness is a standard by which people will be held accountable. But human judgment and cultural values are unavoidably subjective. Subjectivity is who we are.
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