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Advance Praise for

NINO AND ME

“Even those who lean a little to the left will find this intimate portrait of Justice Scalia fascinating, funny, and deeply loving. A Scalia–Garner collaboration based on a ferocious dedication to the language of the law leads to a friendship that is challenged at times by comic misunderstandings, almost disastrous arguments, and the foibles of both men. The ending of this vivid story is almost unbearably poignant.”

—DR. BETTY SUE FLOWERS
DIRECTOR EMERITUS, LBJ LIBRARY
PROFESSOR EMERITUS OF ENGLISH,
UNIVERSITY OF TEXAS

“Justice Scalia was one of the most controversial and influential jurists of the late 20th and early 21st centuries. He was lionized by the political right, and often demonized by the left. In this memoir, he is humanized by Bryan Garner, who paints a sympathetic but frank portrait of their friendship in the justice’s twilight years. The justice is often cranky or peevish, but he can also be warm and funny, and Garner’s story shows the broad spectrum of his intellect and temperament—and offers a rare glimpse into the intellect and private persona of a man who, whether you love him or hate him, helped shape American law for decades.”

—BRIAN R. MELENDEZ
PARTNER, BARNES & THORNBURG
MINNEAPOLIS

“One day on the way to the Forum, Bryan Garner met his modern-day Cicero, Justice Antonin Scalia. Their friendship blossomed, and it is celebrated with obvious enjoyment in Nino and Me (not Nino and I, you’ll be pleased to read). At every step of his conversation with Justice Scalia, Bryan Garner is alert to language issues, and one of the triumphs of the book is the manner in which—together—they prod, and examine, and then demystify many of the totems of legal English.”

—JOHN SIMPSON
CHIEF EDITOR OF THE OXFORD ENGLISH DICTIONARY (1993–2013);
AUTHOR, THE WORD DETECTIVE (2016)

“Bryan Garner’s first venture in biography is both erudite and witty, and the influence he and the Justice had on each other makes for a wonderful and profitable read.”

—HON. ROBERT HENRY
FORMER CHIEF JUDGE (RET.),
U.S. COURT OF APPEALS FOR THE TENTH CIRCUIT
PRESIDENT, OKLAHOMA CITY UNIVERSITY

“Bryan Garner’s elegant Nino and Me captures both the essence and the details of a historic man as only a confidant could. Garner illustrates Justice Scalia’s generosity and his temper, his panache and his idiosyncrasies, his charm and his fastidiousness—and nothing more completely than the Justice’s love of English, the ‘mother tongue,’ which Garner reveals through private vignettes recounting the pair’s many discussions spanning a decade. Those who have enjoyed the books that Justice Scalia and Garner jointly produced will find a new appreciation for the effort that those works required. Those who have not will learn what a fortunate pairing the two proved to be. And all will enjoy the benefit of what those who knew Justice Scalia wished for after he passed: a few more hours with the Justice, faithfully provided by a man who loved him well.”

—JUDD STONE
MORGAN, LEWIS & BOCKIUS
LAW CLERK TO JUSTICE SCALIA, 2014–2015

“Bryan Garner has written a unique book steeped in affection for a truly mesmerizing person. It is deeply illuminating about the persona of ‘Nino’ Scalia. All future biographers will need to consult this book. But it is also a heartfelt, moving, and sometimes quite funny tale of a deep friendship forged initially by Garner’s and Scalia’s shared status as what David Foster Wallace labeled ‘snoots,’ obsessives about lexicography and grammar (about which Garner is a world-class expert with strong views). One does not have to be a snoot oneself—or even a devotee of Justice Scalia’s jurisprudence—to appreciate the humanity of this book.”

—SANFORD LEVINSON
W. ST. JOHN GARWOOD PROFESSOR OF LAW,
UNIVERSITY OF TEXAS
AUTHOR, FRAMED: AMERICA’S 51 CONSTITUTIONS AND THE CRISIS OF GOVERNANCE

“Early in Nino and Me, one learns that a ‘snoot’ is someone who cares obsessively about words. Antonin Scalia and Bryan Garner were both snoots. This sparkling memoir of Professor Garner’s collaboration with the Justice provides innumerable insights into grammar and usage, the law and advocacy, and how two strong-willed professional sticklers can nonetheless make a joint project work. Through it all, one comes to see the qualities that drew people to Justice Scalia regardless of whether they agreed with his jurisprudence.”

—ERNEST YOUNG
ALSTON & BIRD PROFESSOR OF LAW,
DUKE LAW SCHOOL

“We all think we know Mr. Justice Scalia, whether as the hero of conservative jurisprudence or as the bogeyman of liberal nightmares. Bryan Garner, though, gives us Nino Scalia the man. It’s refreshing to get a glimpse of the human side of one of our age’s true intellectual giants, who could be equally passionate about the principles of constitutional interpretation and the merits of different editions of Webster’s dictionaries.

“Garner gives us a portrait of the collaboration, and the occasional clash, of two champions of the English language—or ‘snoots,’ as they’re called. Nino and Me is a surprisingly touching account of two friends who shared a legal philosophy, a devotion to clear communication, and a passionate commitment to ‘snootitude.’ ”

—JACK LYNCH
PROFESSOR OF ENGLISH,
RUTGERS UNIVERSITY–NEWARK
AUTHOR, YOU COULD LOOK IT UP & THE LEXICOGRAPHER’S DILEMMA

“By the end of this book, those who never met the Justice will feel they know him well. But Garner’s entertaining book does so much more: it explores the challenges and rewards of scholarly collaboration, it explains and defends the textualist approach to statutory and constitutional interpretation, and it captures the sheer joy that the two main characters derived from mastering the English language. Their shared ability to communicate with precision, concision, and verve makes this book a real page-turner.”

—THOMAS R. PHILLIPS
FORMER CHIEF JUSTICE (RET.),
SUPREME COURT OF TEXAS
BAKER & BOTTS L.L.P.
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The names and details of the U.S. Marshals Service have been changed so as not to compromise their important work. Also, for the sake of simplicity, no distinction has been made between the U.S. Marshals Service and the Supreme Court Police; only insiders would notice, anyway.

Suggested musical pairing for those who read with background music: Edvard Grieg’s Peer Gynt, Suite No. 1, Op. 46, and anything by Luigi Boccherini.


To the memory of
David Foster Wallace
(1962–2008),
without whose intervention the events recounted after page 12 of this book could never have occurred


snoot /snüt/, n. (2001) [Acronym for either syntax nudnik (or nerd) of our time or Sprachgefühl necessitates our ongoing tendance] A person who cares intensely about words, usage, and grammar, and who adheres to a kind of enlightened prescriptivism that assesses language for its aptness, clarity, succinctness, and power. • The term was first used in print in the April 2001 issue of Harper’s Magazine, in an essay entitled “Tense Present,” by David Foster Wallace, who described it as familial jargon with more-positive connotations than the dysphemisms grammar Nazi, usage nerd, syntax snob, and language police.—Sometimes written as SNOOT.



Prelude


This story begins with three professional snoots: a novelist, a lexicographer, and a textualist judge. The novelist wrote a long essay entitled “Tense Present” about the lexicographer and his usage dictionary. As a result of that essay, the novelist and the lexicographer soon became friends, and the judge, having read the essay, became a fan of the novelist. Appreciating from afar the judge’s linguistic virtuosity, the novelist suggested that the lexicographer seek out the judge. Those two soon became friends—and, what is more, collaborators. The lexicographer in turn suggested that the judge should meet the novelist. Those two liked each other as well. But soon there were only two snoots left: the lexicographer and the judge. Although some of the events that ensued in the following years may seem far-fetched, they are in every respect true—to the best of the lexicographer’s ability to recollect and record.


Introduction

Antonin Scalia was a man of strong likes and dislikes: one was that he relished long paragraphs and recoiled from single-sentence ones.

He was at once conservative but nonconformist; temperamental but companionable; epicurean but admiring of asceticism; passionate but duty-conscious; thoughtful but unremorseful; rotund but athletic; ultracompetitive but compassionate; serious but often impish. At turns he could be jovial or tetchy; demanding or forgiving; taciturn or talkative; curmudgeonly or resigned; pugnacious or agreeable; stubborn or acquiescent. With his expressive, almost perfectly symmetrical face—his high forehead accentuated by hair neatly combed straight back, his ruddy cheeks that would crease into dimples when he grinned, his long philtrum above a protuberant lower lip, and the slightly cleft chin punctuating his squarish jaw—he was quick to smile when amused, and predisposed to guffaw with unreserved gusto. At five feet nine, he had a stocky frame with rounded shoulders, and he moved always with purpose, even determination. His burly, sun-spotted hands gesticulated with Sicilian flair. If something displeased him, his visceral reaction would almost instantly be clear to all present as a matter of body language before manifesting itself in words. He put a great deal of stock in a person’s conversational skills: he appreciated good discussions and resented poor ones that wasted his time. He was a gifted raconteur whose mind was well stocked with pertinent stories and jokes, but he consciously avoided repeating any to listeners who had already heard them. He dreaded the idea of seeming trite and banal. He liked most things classical and detested most things newfangled. Upon the mere mention of the composer Edvard Grieg, he would burst into a boisterous rendition of “In the Hall of the Mountain King,” a rousing movement of Grieg’s Peer Gynt. His taste in popular music, on the other hand, ran only as far as the Andrews Sisters’ “You Call Everybody Darling” (1948), and he felt impelled to leave a 2010 wedding reception when the band began playing something as “rock-’n’-rolly” as an early Beatles song. He liked unpretentious refinement and deplored the manners of what he called “yabbers”1—especially the incorrect grasping of a fork at table and the epidemic of men’s wearing hats indoors, particularly at restaurants. He was a proudly old-fashioned man who took pleasure, upon mention of the latest fad, in declaring absolutely no knowledge of it.

Yet with nine children having entered various fields—including law, the clergy, the military, the humanities, and business—he was hardly out of touch: he well understood the more enduring features of American life. He was skeptical of people’s motives but moderately susceptible to flattery. Although his mind was suspicious, his heart was welcoming—and the latter won most close conflicts. He was an intellectual enfant terrible of the right who relished “teaching against the class”—that is, affronting the complacent notions of politically committed people by pointing out uncomfortable truths incompatible with their ideas—especially if their ideas were left-leaning. His favorite rhetorical device was the reductio ad absurdum, and he was a relentless debater who could be defeated resoundingly only when he wasn’t present. Bad press seemed to affect him not in the slightest. Never outwardly diffident, in private he was an intellectual pugilist who would sometimes retreat when confronted by a knowledgeable opponent whom he trusted. He was prone to what one of his colleagues called “summer thunderstorms”—temperamental outbursts that would pass quickly, leaving no remnant. What he admired he praised freely, but he never gave empty compliments. He reveled in words and knew their power, and his strong aesthetic sense flexed itself as much with language—even penmanship—as it did with music, architecture, and art. He had as many close female friends as male ones. He enjoyed the “manly” activities of hunting, cigar-smoking, and hearty eating and drinking. He was a trencherman. But he also knew his limits, disapproving gluttony and lauding those with the self-restraint to curb hedonistic pursuits.

He liked bright-line distinctions and clear rules; he abhorred blurred lines and fuzzy indecisiveness. Adoring of his parents, he rebelled against his father—if he rebelled at all—by becoming an even more devout Roman Catholic at a time when his father was an unbeliever. He preferred a Latin Mass on Sunday and bristled at Masses featuring folk music. As a teenager in New York, he had been something of a heartthrob on a TV show about adolescent etiquette. In a way that he could never have imagined then, he later became an intellectual heartthrob to many. But despite all the beautiful law-student devotees who sought him out for pictures and autographs at every public event, he was a husband of unwavering devotion with nothing but an amused chuckle and a signature for his young admirers. “Maureen knows all about my groupies!” he’d say with a grin. He loved the routine of doing yardwork alone and of playing poker regularly with friends.

Those who loved him did so with fervor and devotion; those inclined to loathe his ideas were more often than not disarmed by how much, upon meeting him, they were drawn to him—and at how cogent and intelligent his ideas were when fairly presented.

In perhaps the unlikeliest collaboration in the recent history of legal writing, we wrote two books together. We appeared onstage together more than 40 times, teaching, exhorting, admonishing, and trading gibes. We dined and traveled together. This book is my remembrance of him and our time together.

When he died in February 2016, we had before us three unbegun (or barely begun) projects: a series of ten or so videotaped interviews in which I would ask him everything about his life and philosophy (to be published posthumously in book form, we agreed); a three-volume collection of his speeches, which I had agreed to edit and had already sorted for him into three categories (law, religion, and civics); and a two-night engagement at Carnegie Hall, to be called “An Evening with Justice Antonin Scalia,” in which he agreed to a pedagogical interview before a live audience: he would answer any question I might ask him in the two-hour presentation. Profits would be quietly given to Legal Aid because fundraising was not allowed (the gift would not be publicized in advance). Having begun our performances at the Kennedy Center for Performing Arts in 2008, we were both eager to book Carnegie Hall.

“Bryan,” he told me when I agreed to edit his speeches, “the important thing is that we continue working together.” This memoir is undertaken in the spirit of making good on that commitment. Although death ends a life, it doesn’t end a friendship.

[image: images]

In reflecting on her classic biography Yankee from Olympus, about Justice Oliver Wendell Holmes, the biographer Catherine Drinker Bowen wrote that many old friends of the great Justice resented her writing about him. In her words, they “owned Justice Holmes, or thought they did, lock, stock, and barrel.”2 Perhaps that comes with the long friendship of a great person. I certainly encountered it with some of Justice Scalia’s friends and acquaintances. I’ve met many who knew him much longer than I did. One, a law professor, told me outright that she had tried to talk him out of collaborating with me because she thought he shouldn’t have “conferred equality” on a non-Justice. Another told me that Justice Scalia detested his projects with me: “He’s always complaining about working with you,” she said.

I make no claims about the intensity of our friendship relative to others, and I certainly don’t claim that the Justice Scalia I present in these pages is the only or the definitive version. He was a complex man. He was also a simple man, paradoxically enough. But he was definitely his own man. Nobody owned him.

It was one of the most fortunate and unlikely events of my own life to become his coauthor and, what is more important, his friend. This resulted, as you will see, from an audacious proposal on my part. And it almost went bad before it really started—through a serious misunderstanding. But I get ahead of myself. Having shared the relationship that I did with the man, I would feel remiss if I didn’t share with his many admirers—as well as with anyone else who cares to learn more about him—the Antonin Scalia I came to know so well.

You will notice that the book is replete with direct quotations. While it would be foolish to claim that they are all verbatim, I can say with assurance that all the conversations took place, that many are indeed word for word, and that the rest are at least close. I had the benefit of diaries and notes I’ve kept over the years. Also, as I often told Justice Scalia, I considered every visit or trip with him an important event. So I was exceedingly alert to him and have a vivid recollection of our discussions. I invoke the astute admonition of the English writer C. P. Snow, who observed in reference to a memoir: “When I report remarks in direct speech, I believe that my memory is accurate, and that they were said in those words, or in words closely similar. I have a pretty good memory, but not a freakish one. I have never met anyone who can totally recall a long conversation over a period of hours, much less of years.”3 Nevertheless, Snow said, the remarks had stuck in his memory, and he could vouch for them even though they had been made in the course of long conversations. The decision to include dialogue in this book was an easy one: without Justice Scalia’s spoken words, the book would have presented a sterile, abstract picture of an immensely dynamic man—which in itself would have been an unjust portrayal.

I mean to follow the example of Samuel Johnson’s biographer, James Boswell, who insisted that his subject should “be seen as he really was.”4 He explained: “I profess to write, not his panegyric, which must be all praise, but [a part of] his Life; which, great and good as he was, must not be supposed to be entirely perfect. To be as he was, is indeed subject of panegyric enough to any man in this state of being; but in every picture there should be shade as well as light.”5

The pages of this book firmly disprove what George Bernard Shaw’s biographer wrote: “The later years of any great man are known to everybody who reads newspapers.”6 Little of what is printed here would be known to posterity but for its appearance in these pages—although some might say that the broad strokes were pretty apparent. Even that is questionable. Everything that matters emerges from the details, and readers should be able to make up their own minds. Perhaps all that can be asked—all that I ask, and I believe all that my late coauthor would have asked—is that if the text is to be read, it should be given a fair reading. Of course, “fair reading” is the method of interpretation about which he and I ended up writing copiously.7



1. This noun seems to have been an idiosyncratic Scalianism*—one he used often. The closest recognized word is the Briticism yobbo (= a lout, yokel, or hoodlum). As an Australianism, the verb yabber means “to babble, jabber, or prate.”

* This will be the only footnote to a footnote—a nod to David Foster Wallace. As you will come to see, I am not a fan of substantive (“talky”) footnotes, at least not in everyday lawyerly writing. But this isn’t everyday lawyerly writing. My purpose here is to explain why I’m using the spelling Scalianism instead of either Scaliaism or Scalia-ism. The answer is partly that the English language is generally inhospitable to vowel clusters. See Garner’s Modern English Usage 951 (4th ed. 2016) (s.v. “Vowel Clusters”). It is also partly that midword hyphens, when not necessary to prevent ambiguity, are aesthetically repellent—or, at least, are perceived this way by most readers of the American variety of Standard Written English. See ibid. at 751. The adjectival Scalian, meanwhile, is well attested in American English from 1982, and it sprang to great popularity in legal circles in the late 1990s. Scalianism makes every bit as much sense as the noun Americanism. We don’t, after all, say Americaism or America-ism—likewise with Australianism, Europeanism, Romanism, and Victorianism.

2. Catherine Drinker Bowen, Adventures of a Biographer 58 (1959).

3. C. P. Snow, Variety of Men xi (1967).

4. 1 Boswell’s Life of Johnson 30 ([1791] George Birkbeck Hill ed., L. F. Powell rev., 1934).

5. Id.

6. Frank Harris, Bernard Shaw xx (1931).

7. See generally Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts (2012) (especially pp. 33–41).
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Preliminary Glimpses

(1988–2005)

In December 1988, at the age of 30, I was a featured speaker at the British Embassy in Washington, D.C., introduced by the British ambassador, Sir Antony Acland. Oxford University Press had agreed to join forces with the University of Texas to create the Texas/Oxford Center for Legal Lexicography, and I was named its director. In its most imposing, highly decorated hall, the Embassy was helping to promote this Anglo-American enterprise. I had brought the deal together by negotiating to have the Press and the university sponsor what was planned to become The Oxford Law Dictionary—which would have been the first and only historical law dictionary, something along the lines of The Oxford English Dictionary. At this event, I’d have about ten minutes to explain the project.

For me, one of the most exciting prospects of that evening was that Justice Antonin Scalia would be attending, and I looked forward to meeting him. Although he had been on the U.S. Supreme Court only two years, he was already acknowledged to be its most adroit wordsmith. For example, in a judicial opinion just months before, he had used the lexicographer’s arcane phrase hapax legomenon (denoting a word that appears only once within a corpus of writings). He was famous for his command of the English language, his flair for metaphor, and his unremitting argumentative rigor.

As I spoke that evening, Justice Scalia stood toward the back of the audience of 100, flanked by Robert Strauss, the powerful Dallas/Washington Democrat, who had somehow managed to drape himself across the top of a couch, and Senator Lloyd Bentsen of Texas, who at the vice-presidential debate just months earlier had delivered the memorably scathing riposte to the young Senator Dan Quayle: “I knew Jack Kennedy. Senator, you’re no Jack Kennedy.” So there was a good deal of excitement about Bentsen’s presence as well—even though he and Michael Dukakis had just lost the presidential election.

People at the event seemed enthusiastic about this monumental lexicographic undertaking. At the conclusion of the speakers’ remarks, I was determined to meet Justice Scalia and shake his hand. Drinks had been served, and I was being approached all around by lawyers and academics. I made my way to the back of the chatter-filled room, where the Justice was deep in conversation with Strauss and Bentsen. Closed off in a triangle, they were chuckling among themselves. I paused about ten feet away, thinking that great affairs of state might be their subject, and I shouldn’t intrude.

A few people were beginning to leave, but I was still being greeted by well-wishers: I had simply brought them to the back of the room with me. Finally, I excused myself from my immediate company and walked up to the three men. I was, after all, the reason for this get-together, and I thought they might welcome my greeting them. “Senator Bentsen, I’m Bryan Garner. So glad you could come.” I shook hands with all three. “Mr. Strauss. Justice Scalia, it’s great to know of your interest in the dictionary project.”

“It sounds promising,” Justice Scalia said, smiling politely.

They immediately turned back into their triangular huddle and resumed their discussion. A theater director would describe their “blocking,” or positioning of their bodies, as discouraging any further interruptions. And I believe there were none for the next ten minutes, until the cocktail party broke up.

Two years later, the Texas/Oxford Center for Legal Lexicography and The Oxford Law Dictionary broke up, too—quietly and unceremoniously, for insufficient funding. I would continue my work on dictionaries, but in different forms and without university sponsorships. I came to know Robert Strauss pretty well while teaching seminars at his D.C. office in the 1990s and early 2000s, but I never again saw Senator Bentsen. And I figured I might never again see Justice Scalia.

In late 1990, after the ignominious scuttling of the dictionary project, I turned entrepreneurial and founded the Dallas-based LawProse Inc., under whose aegis I began offering seminars on advocacy and transactional drafting. LawProse became an early success: within the first year, demand became fairly constant, and I was flying throughout the United States to lead seminars at law firms, corporate legal departments, and government agencies. These engagements—and, more important, the several books I published on legal writing and advocacy, as well as on English grammar and usage—raised my profile in the legal community. By the mid-1990s, I was invited to become editor in chief of Black’s Law Dictionary. Over the several unabridged editions that followed, I tried to make Black’s Law Dictionary a reputable source of legal scholarship. Essentially, it’s now close to what I would have produced had I completed The Oxford Law Dictionary.

Although I had no contact with Justice Scalia during this time, I admired him and his writing. Like every American lawyer, I read about him whenever he would write or say something noteworthy—which was often.

In 1995, I was asked to revise the Rules of the Supreme Court of the United States—not quite by the Court itself, but by an arm of the U.S. Judicial Conference. I had just played the lead role in revising the Federal Rules of Appellate Procedure, and some of the federal judges, appreciating my work, “volunteered” my services to the Supreme Court. One major feature of my revisions had been to eliminate the word shall from the rules: it is notoriously ambiguous in legal drafting and therefore a frequent source of argument and even litigation. I apportioned its various responsibilities among must, will, is, and may, depending on context and meaning. To explain my editorial approach, I had written a little booklet for the U.S. government: Guidelines for Drafting and Editing Court Rules.8

Upon submitting my handwritten edits of the Supreme Court Rules, I learned that Justice Scalia and Justice Ruth Bader Ginsburg, the latter of whom I had known since 1992, were on the Court’s rules committee, along with Justice John Paul Stevens. I imagined they might have spent a day or so combing through my copious hand-marked edits, with marginal annotations keyed to my Guidelines. They rejected almost all my edits on the first few pages and then accepted almost all of them after that. I was fascinated: it was as if their resistance to being edited had been gradually worn down.

Chief Justice William H. Rehnquist alerted the lower federal judges who had offered my services that Justice Scalia was staunchly opposed to my deletions of the word shall. Today, shall has been almost entirely removed from the various sets of federal rules—except for those of the U.S. Supreme Court.

I never use the word myself.



8. http://www.uscourts.gov/sites/default/files/guide.pdf.
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The Breakfast and the Interview

(2006)

Over the years, nearly 200,000 lawyers and judges have attended my various seminars. Teaching and traveling allowed me to make friends in all the major American cities, most of which I visit several times a year. For someone with a schedule like mine, Dallas is the perfect place to live: I can lecture from 9 o’clock to 4 almost anywhere in the country and still see my family that night. Travel is comparatively easy for someone whose routine entails it and whose bags always stay packed.

By 2006, I’d been going at this pace for 15 years and had written more than a dozen books. In my teaching, I began doing something I had long yearned to do: incorporating short video clips of interviews I’d conducted with judges, influential lawyers, and major writers. The snippets reinforced the points I was making about language and writing. I’d started the project of filming interviews in 2004, and by the spring of 2006 nearly 180 interviewees were in my film archives.

In early 2006, after filming my interview in Los Angeles with the noted novelist and essayist David Foster Wallace, David and I went to eat at McCormick & Schmick’s restaurant, then on South Hope Street.9 David had driven 90 minutes or so from Claremont to downtown Los Angeles. He seemed contented that evening, and I was happy to see him in such good form. He’d given up his trademark bandanna, and he seemed much calmer and more confident than when I’d seen him before. We had a good long talk. He seemed like a regular guy—not like the most revered novelist of his generation, the author of the famously thick and difficult book Infinite Jest.

Reflecting on the interview and thinking of other potential interviewees, he volunteered that he’d like to help me get an interview with his friend Jonathan Franzen. Then he said: “Have you interviewed Justice Scalia?”

“No. I’ve thought of that.”

“Do you know him?”

“Met him once at the British Embassy—years ago.”

“You should interview him.”

“If only I could. Well, I’ll try. Maybe I’ll write him.”

That casual conversation firmed up my resolve: I’d invite the Justice to do a filmed interview. After all, I’d already interviewed federal judges on all the circuit benches and lots of state appellate judges. I’d interviewed such august names in the legal field as Frank Easterbrook, Alex Kozinski, and Richard Posner. Perhaps I should be aiming at the U.S. Supreme Court. I assumed it might be considerably harder. With most federal judges, I’d just call chambers, get through to the judge (usually by identifying myself as the editor in chief of Black’s Law Dictionary), and ask for an on-camera interview. I served as my own camera crew, and I had gotten pretty good both at filming and at asking questions that would elicit useful, sometimes dramatic answers. There was no reason I shouldn’t use the same techniques for Supreme Court Justices, even if the initial approach had to be more formal than my usual 24-hour notice.

So on March 26, 2006, I faxed and mailed a letter requesting an interview:

Dear Justice Scalia:

In November of last year, I started a project of interviewing federal and state judges on the art of writing—on everything from briefs to law reviews to judicial opinions. I intersperse brief video clips in my lectures to law students, lawyers, and judges.

I’m on record as saying you’re our top judicial stylist (see Oxford Companion to the U.S. Supreme Court [2d ed. 2005] at 710). So naturally I’d very much like to interview you.

Although I’d be willing to travel any weekend to conduct an interview with you, the ideal times for me right now would be 4:30 or 5:00 p.m. on a day when I will be giving seminars in Washington: June 21, June 22, or June 23. Might you be available on one of those dates? The interview will last about 45 minutes.

Enclosed are two of my recent books. The first is The Winning Brief (2d ed. 2003), which I believe has much material that will interest you. Second is my Modern American Usage, an alphabetically arranged treatment of grammar and usage. I know that you’re a fan of Fowler. So am I, and I try (in what is undoubtedly an inferior imitation) to do the kind of work that Fowler would do if he were still alive.

Please let me know if an interview would be possible. It would be great seeing you again: I haven’t seen you since we met at the British Embassy in 1988.

Sincerely,

Bryan Garner

His response came more than a month later, in a letter dated May 5, 2006—by which time the invitation seemed to me like a distant memory. He thanked me for the books, especially Modern American Usage, and expressed admiration for “anyone who holds firm on imply and infer.” But he said he’d pass on the video interview. Nevertheless, he said he’d like to speak with me informally about shall vs. must (calling my position “Jacobin”) and suggested that I get in touch with Angela, his secretary, to arrange for a lunch.

Hmm. He wanted to talk about shall—or, rather, about my mostly successful efforts to supplant it with must in federal rules. Surprisingly, I thought, he seemed open to the possibility that I might convince him of the inadvisability of using shall in rule-drafting. Although I was disappointed about his declining a filmed interview, I figured that having a meal with him would be fun.

We agreed to meet for breakfast at 10:00 a.m. on June 23 at the Four Seasons in Georgetown. He also agreed that my daughter Caroline, who was interning at the U.S. Senate that summer, could join us. A mature 19, Caroline was a self-possessed young woman whose interest in history and literature, together with her affable ease, meant she could hold her own in any conversation.

The Most Important Meal

Caroline and I arrived at 9:30 and went to the restaurant early to ensure that we had a more or less secluded table. We tipped the hostess $20 and asked her not to seat anyone else near us, if possible. Then we went back to the front of the hotel and waited. At precisely 10:00, a black SUV drove up, and Justice Scalia emerged from the backseat. Caroline and I walked out to meet him.

“Hello, Justice Scalia.”

“Hello, Bryan. Good to see you.”

“This is Caroline. She’s just completed her first year at Yale.”

A loyal Harvard man, he grinned. “Sorry to hear that. Are they brainwashing you there, Caroline?”

“Probably. But I had a good year.”

“What are you studying?”

“History, mostly European.”

On our way down to the restaurant, Caroline mentioned that she had recently attended a lecture at the Supreme Court that Justice Scalia had given for Washington interns. I added that I’d heard that some of the questions he’d received were boneheaded. No, he said, they really weren’t so bad. Our conversation was easy. He wasn’t a self-conscious man.

“I’m curious about what you do,” Justice Scalia said as we reached the table. “You must be awfully proud of Black’s Law Dictionary. The seventh and eighth editions have been superb. But you’re not one of these anything-goes dictionary writers, are you, like the people who did Webster’s Third?”

“Far from it,” I said, “but in Black’s Law Dictionary, the question of prescriptivism versus descriptivism doesn’t come up much. In my usage dictionaries, that question is very much at the fore. And in those books I’m unabashedly prescriptivist—though I use descriptive methods by citing lots of evidence.”

We had plunged straight into this conversation, barely interrupting ourselves to order coffee and breakfast.

“Caroline,” I said, “did you notice just now Justice Scalia’s reference to Webster’s Third? He much prefers Webster’s Second.”

“Yes, I do!” he said. “It had standards. Webster’s Third, the 1961 edition, eliminated most of the usage labels. The editors accept infer as a synonym of imply!”

“We’re a Webster’s Second kind of family,” said Caroline.

“Really?” Justice Scalia asked with mild surprise.

“Yes. I’m afraid I’ve spent hundreds of hours with it,” she said.

“How can that be?” asked Justice Scalia, looking as if he was on the verge of laughter.

“Starting when I was 11, my dad hired me to mark a copy of Webster’s Second—underlining every legal term in the book. I was looking for ‘Law’ tags.”

“What?” he said, chuckling incredulously. “That sounds like child exploitation.”

“I got a dollar for every legal term I found,” Caroline said.

“She loved the J’s,” I said. “And the L’s weren’t bad. She made quite a bit of money.”

“Why would you do that?” Justice Scalia asked me.

“Because Webster’s Second, first published in 1934, is particularly strong in its treatment of legal terms. The great Roscoe Pound of Harvard Law was special consultant to Merriam-Webster, and he did an extraordinary job.”

“So your work, Caroline,” said Justice Scalia, “was helpful to your father in Black’s Law Dictionary?”

“Well, I sure hope so!” she said, laughing.

“You must have learned lots of things just spending hours and hours scouring the pages of that great dictionary.”

“I think so—though I couldn’t tell you what.”

“So,” Justice Scalia said, turning back to me, “Webster’s Second was reasonably prescriptivist, and Webster’s Third became wildly descriptivist—without any judgments about right and wrong.”

“The point,” I said, “is simply to make linguistic assessments that accord with linguistic realities. In the past, lexicographers often just guessed, and grammarians recommended wordings that no significant part of the population actually used. It’s no use saying that self-deprecation is wrong and self-depreciation is correct if no one actually says it.”

“Self-depreciation? Who recommends that?”

“Fowler, for one.”

“I love H. W. Fowler.”

“So do I,” I said, “but he’s quite dated on lots of points, like the term self-depreciation. I have essentially the same sensibility as Fowler, but I write with the benefit of more linguistic data.”

“But Fowler was so witty. No one compares to him there. ‘The writer who produces an ungrammatical, an ugly, or even a noticeably awkward phrase, and lets us see that he has done it in trying to get rid of something else that he was afraid of, gives a worse impression of himself than if he had risked our catching him in his original misdemeanor.’ That’s fantastic.”

“Yes, it is,” I said. “Fowler’s my hero. That’s from his entry ‘Out of the Frying Pan.’ ” I was astonished that he could recite it by memory.

“You know that!” Justice Scalia leaned back and grinned.

“Of course. It’s classic.”

“How do you know Fowler so well?”

“By 18, before leaving for college, I had committed to memory about everything in the usage books by Fowler, Bernstein, and Partridge. I was obsessed by their writing.”

“You know this stuff much better than I do.”

“I do it professionally. But you’re the legal writer everyone admires.”

Justice Scalia chuckled. “You know, I got it from my father,” he said. “He was a professor of Romance languages in Brooklyn. He really inculcated in me an appreciation for language. Even when I became a judge on the D.C. Circuit, he would correct my opinions after they were published.”

“He must have been awfully proud. Did he live to see you become a Supreme Court Justice?”

“No. Both he and my mother died shortly before. I’ve always regretted that.”

“Oh, I’m so sorry to hear that. How did your father correct your opinions?”

“He was a stickler for the subjunctive mood of the verb. The D.C. Circuit had a form order that said: ‘It is ordered that the district court’s judgment is reversed.’ My father insisted that it should be subjunctive after the verb ordered. So it should have been It is ordered that the district court’s judgment be reversed. You see?”

“Yes. Your father was right.”

The conversation continued in this vein for quite some time. Caroline asked how much of the writing in opinions is actually done by the Justices, noting that in senators’ offices, all sorts of papers and letters get sent out without the senators’ direct knowledge. Justice Scalia said that conditions aren’t anything like that at the Court, but he acknowledged that he used clerks to do his first drafts. I remarked that he certainly put his own stylistic stamp on opinions to a greater degree than any other Justice.

He agreed, but added that law clerks at the Supreme Court often come up with good stuff on their own—they are top students who have proved their talents, and they’re trying hard to match his voice. He mentioned an opinion that would soon be coming out in which he used the phrase turtles all the way down. He asked whether either of us knew the allusion. We didn’t.

He explained that it’s part of our cultural heritage, with a long provenance in religion and philosophy. It alludes to a myth that the world rests on the back of an elephant, and the elephant is said to rest on a turtle. “And what’s under the turtle?” comes the inevitable question. “Well, it’s turtles all the way down.” Justice Scalia had used the phrase a week before to characterize the reasoning in a concurring opinion by Justice Anthony Kennedy as a sort of infinite regression.10

I ventured my assessment that Justice Kennedy’s writing is prone to errors such as his misspelling of de minimis (he wrote -us) during the previous term, followed by a subject–verb agreement error in the very next sentence. Justice Scalia was discreetly noncommittal about these points. I took it that he would not be drawn into any private criticism of a colleague—whatever he might say in dissent. He suggested that I call the Reporter of Decisions to get these errors cleaned up before they appeared in the United States Reports.

Lightening the conversation for a bit, Justice Scalia turned to my daughter and said: “You know, Caroline, I think breakfast is the most important meal of the day. It’s my favorite. What do you think?”

“I’ve never been big on breakfast,” she said.

“I just love breakfast. If I don’t have it, I’m unhappy for the rest of the day. How about you, Bryan?”

“Well, I know it’s supposed to be an important meal, but I often write early in the morning, and I tend to get so caught up with it that I end up missing breakfast.”

“Hmm. I can’t do without it.”

But Justice Scalia wasn’t finished with our conversation about language and writing. “Now, back to Fowler,” he said, resuming our earlier thread. “I give copies of Modern English Usage to my law clerks every year. You know, there’s a word for people like you and me—people who care a lot about words. What is it? It was in a magazine a few years ago. Do you know it?”

“Snoot,” I said.

“Yes, snoot! This man wrote an article about it.”

“Yes, in Harper’s.”

“Right! It’s the most amazing piece. My son Christopher is getting his Ph.D. in English at Wisconsin, and he put me onto it. Have you read it?”

“Yes, it’s by David Foster Wallace.”

“Right! That’s the guy. I love that piece. And it’s a perfect word: snoot.” He gestured with thumb and forefinger as the word left his lips, adding: “We didn’t really have a good word for it.”

“No, we didn’t.”

“Have you read this article, Caroline?”

“Yes, sir.” She smiled knowingly.

“You’re smiling,” Justice Scalia said.

I explained: “That Wallace essay is really a long review of my book, A Dictionary of Modern American Usage.”11

“What? Really? Ooooh. Your stock has just gone way up in my eyes.”

“Thank you. It was a very flattering piece, and I was honored that he wrote it. We’ve become friends since that was published.”

“My son Christopher would love to hear that.”

This seemed like a good time to bring up one matter I wanted to hash out with him. I asked whether he really disliked the word must in place of shall. He replied that shall has been used as an imperative for hundreds of years without any problem at all, and he asked for my objections.

There have been problems in statutes and contracts, I said. Lots of them. I cited some typical sentences in which shall has variously meant “is,” “is entitled to,” “will,” and “may.” I even cited the opinion by Justice Ginsburg in which she noted that shall has been held to have all these meanings.12 I told him that at least half the shalls in U.S. statutes don’t mean “is required to.” They’re not mandatory at all.

Justice Scalia seemed a little surprised.

I reminded him that the U.S. Supreme Court had issued new rules in 1996—and that I had been asked to help in that revision. He nodded, as if remembering. I said that I had understood that the Court wanted to keep shall but that I had tried to ensure that in every instance it meant “is required to.” Even so, I remarked, the Supreme Court Style Committee (which he served on) had allowed at least one instance of shall meaning “may” to persist in the rules. He was curious about that—and noticeably skeptical.

When I said that lawyers aren’t educable on the subject of shall, he agreed rather provisionally: “Well, you’re probably right. But must is a harsh word that doesn’t fall well on the ears.”

As our conversation went on, Justice Scalia began reeling off word issues that he thought I should touch on in my writings about English usage and legal usage, including such that (where such has no antecedent) for so that, and susceptible of vs. susceptible to (which I told him I’d written about). He explained to Caroline that susceptible of means “capable of” whereas susceptible to means “vulnerable to.”

I mentioned that he is more fastidious than most of his colleagues about hyphenating phrasal adjectives. He replied that many people who write stylebooks are unknowledgeable and don’t understand that well done shouldn’t be hyphenated because well is an adverb. I explained the -ly exception to the phrasal-adjective rule, positing that well done should in fact be hyphenated when it’s used before the noun (well-done steaks) because flat adverbs like well don’t immediately reveal themselves as adverbs, but -ly adverbs do. He didn’t like the distinction.

Motion for Rehearing

There was a pause in the conversation as we ate our breakfast. “You must be busy just about now, getting out opinions for the end of the term,” I said.

“Yes, though mostly now it’s dissents. I’m going straight to the office after we finish, to work on some dissents.”

We had nearly cleaned our plates, but I didn’t want this breakfast to come to an end.

“Justice Scalia . . . is there really no way I could persuade you to sit for an interview?”

“I don’t want to do an interview. I’m sorry. But I do want to stay in touch . . . Well . . . what kinds of questions would you ask?”

“What are the most common failings in briefs? Should judicial opinions be shorter? Why are transitions so important? What do you think of footnotes in different types of writing? How could law reviews be improved? Why do you begin so many sentences with and and but?”

Then I stumbled onto a breakthrough: “I think Chief Justice Roberts is going to do an interview.” I had been working on scheduling that interview as well.

“I’ll tell you what. If you get the Chief Justice to do an interview, I’ll do an interview.”

I said nothing. I just smiled and looked him in the eye.

“Ah, what the heck,” he said. “I’ll do an interview. You can set it up with Angela, my secretary.”

“Thank you, Justice Scalia.”

There was an awkward silence for about 30 seconds as Justice Scalia finished his eggs Benedict. When he was done, he asked Caroline more about her experience at Yale. He explained that he had stopped hiring law clerks from Yale because the school didn’t give reliable grades: 40% of the class received H, meaning “honors,” so it was hard to tell exactly what quality of clerks he was attracting, he said. I asked whether grades are the best predictor of success. He said they are.

Somehow we got around to the subject of judicial pay. I mentioned how horrible it is that clerks get paid more, right after their clerkships, than Justices themselves do. Not only that: according to Justice Scalia, they each get bonuses of $220,000 when accepting those jobs. That was 2006. It’s more now. But even then, the law clerks were making three times the salaries of their former bosses.

Justice Scalia called Congress “craven” when it comes to raising judicial salaries, or even their own salaries.

I told him that I’d been in Thailand when President Reagan appointed him to the Supreme Court—and that I’d never forget the announcement on Bangkok radio. He mentioned again that his parents had both died within a short period just before the appointment. “You know, you accomplish something really good, and you want to share it with your parents. That was really the only thing that cast a pall over that period in my life.”

Changing the subject, after a respectful pause, I ventured that there was one thing he might do to make his judicial opinions appreciably better. That piqued his attention. I suggested that although I’m generally against footnotes, he should start putting all citations in footnotes. I took him through the history of Spottswood Robinson (once his chief judge on the D.C. Circuit), John Minor Wisdom, and Alvin Rubin, and how they all footnoted citations so as to remove all the bibliographic gunk from their paragraphs.

“I might just be the only one on the Court crazy enough to try it.”

“My thought exactly,” I replied.

He gave a big belly-laugh.

“Well,” I said, “I mean that you might be the only one on the Court bold enough to try it.”

I told him that as the Court’s stylistic bellwether and the most influential stylist in modern legal writing, he could precipitate a huge stride forward in legal writing by relegating bibliographic data to footnotes. He said he’d experiment with it.

But then he backtracked, saying that readers sometimes get important information from those citations. I conceded the point but said that all the truly important information could be—even should be—worked into the text. I pressed a bit hard. He said he’d try it.

Changing the subject, Justice Scalia asked Caroline about her sister, Alexandra. Caroline said that Alexandra was in middle school at the Hockaday School in Dallas—where Caroline had also gone. I asked about his children. He had nine: five boys and four girls. He said it’s hard to raise that kind of family on professorial and then government salaries. He kiddingly suggested that my wife and I weren’t doing our job in keeping up with the 2.3-children average in American households, adding that he and his wife had more than made up for our slacking.

“Now I need to get to work on some dissents!” Justice Scalia said. He seemed suddenly restless. It was 11:30 a.m. Although we’d been talking for about 90 minutes, it hardly seemed like 20. Justice Scalia invited Caroline to be his guest at Supreme Court proceedings and to sit in one of his “box seats.” He gave me his home address. This, he said, would work better for correspondence because anthrax screening seemed to hold up all Court mail for up to a month. He also gave me his office phone number, saying: “Call Angela and set things up with her. I’ve enjoyed it. See you again soon.” The marshals whisked him away in the SUV.

The next day, I penned a handwritten note and enclosed a copy of David Foster Wallace’s Consider the Lobster:

Dear Justice Scalia,

Caroline and I thoroughly enjoyed our breakfast with you yesterday at the Four Seasons. What splendid conversation. Thank you for taking the time.

I’ll be in touch soon about two points (interview, citations), but I hasten to send you the locus classicus for SNOOT, in its unexpurgated form (Harper’s had foreshortened it severely). See esp. pp. 69–70. Don’t take pp. 118–20 too seriously. That part is turtles all the way down.

How nice of you to invite Caroline to Supreme Court proceedings.

All best,

Bryan

Justice Scalia immediately made good on his invitation to Caroline. On Wednesday, June 28, he had her in the box seats reserved for the Justice’s guests. Opinions were announced from the bench that day. Two days later I wrote a letter thanking him for his generosity, adding: “She thoroughly enjoyed the proceedings, especially since the Texas redistricting case was on the calendar that day. That afternoon, she visited for 45 minutes in chambers with Justice Ginsburg. It’s been a heady summer for her.”

Planning the Interview

On July 1, Justice Scalia wrote me a two-page letter in which he agreed to be added to my “Rogues’ Gallery of videotaped judicial writers.” He went on, at some length, to say that I had persuaded him on neither the eradication of shall nor footnoted citations. He closed by thanking me for Consider the Lobster, adding: “I look forward to seeing you soon.”

In a fascinating footnote to his letter, he suggested something to replace my campaign for footnoted citations. If I was going to insist on pursuing “Jacobin novelties,” he proposed including parentheticals to indicate both great judges and judges who are “notoriously stupid and result-oriented.” He explained that when federal circuit-court opinions dealing with some areas of the law were cited, the names of certain authors—“I shrink from identifying them, but you know who they are”—flagged the opinion as almost certainly wrong. Because, of course, one man’s dummy may be another man’s genius, we would necessarily have to indicate our flattering or deprecatory intent—perhaps by appending “a ‘G’ or a ‘D’ to the name, thusly: ‘(Smith, J. [D]).’ ”

I refrained, in response, from pointing out that thusly is a barbarism, thus itself being an adverb. That would have involved pointing out that in the 1995 edition of my legal-usage book, I had taken him to task on this very point.13 Given the many things that we were going back and forth on, the “genius”/“dummy” designation, which I was sure he meant tongue in cheek, is something we never pursued further.

By August, we had arranged the date for the interview: October 2, 2006. That was the first day of the new Supreme Court term. The interview would take place in the Lawyers’ Lounge, just opposite the Marshal’s Office. In the run-up to the interview, I spoke mostly with the Public Information Office (PIO, as they say), run by Kathy Arberg—a real pro, and a friendly one at that.

I remembered Ms. Arberg, but I wondered whether she remembered me: we had been mentioned alongside each other in the New York Times five years earlier, in July 2001. The Times had run a front-page article about my urging judges, especially appellate judges, to put their citations in footnotes—the very point that I had discussed with Justice Scalia during our breakfast. It was somehow controversial enough and interesting enough to make the front page in a Sunday edition—above the fold! When someone had noted that Supreme Court Justices don’t footnote their citations, I commented: “Although I have the highest respect for the Justices of the U.S. Supreme Court, most of their opinions cannot be held up as literary models by any means.” When the journalist responsible for this lead article, William Glaberson, had called the PIO to ask Ms. Arberg about the issue, she declined to comment. Here we were five years later, I thought.

The interview was to take place at 2:00 p.m., and I was to arrive by 1:00. All I had was a video camera, two pages of questions (not disclosed in advance), and my briefcase with an Antonin Scalia bobblehead inside. I had brought it, together with a Sharpie pen, to ask Justice Scalia to autograph it for me.

It turned out that the PIO official who met me wasn’t Kathy Arberg after all but instead her amiable chief deputy, Patricia McCabe (now Patricia Estrada). She took me into the Lawyers’ Lounge, showed me where to plug in my camera, and chatted with me as I got my equipment set up. She made sure that both Justice Scalia and I had side tables with water, that his chair would be comfortable, that the camera angles were acceptable (I put Chief Justice William Howard Taft’s portrait squarely in the shot’s background), and that signs outside the door warned passersby that an interview was in progress. She was perfectly genial, and though I was keyed up about interviewing Justice Scalia, she made me feel at ease. We had ten minutes before showtime.

Pulling out a box from my briefcase, I said, “I brought along Justice Scalia’s bobblehead to ask him to sign it.”

The Supreme Court bobbleheads had been commissioned by the Green Bag, a law journal edited by Professor Ross Davies of George Mason School of Law. The Scalia bobblehead is a pretty good likeness. It shows him wearing wire-rimmed glasses, standing in his judicial robes atop a copy of Webster’s Second New International Dictionary (1934). In his left hand is a red pencil plunged down into an enormous lemon, symbolizing his skewering of the Lemon test for assessing Establishment Clause violations. In his right hand is a copy of volume 483 of the United States Reports, which contains his memorable words about the negative commerce clause. A wolf stands at his side, recalling his statement that in draining the powers of the executive branch, a particular statute wasn’t a wolf in sheep’s clothing: “This wolf comes as a wolf.”14

Patricia frowned a little. “What? What’s that?”

“The Green Bag makes these,” I said. “Haven’t you seen them?” I lifted the box so she could have a better look.

Without answering, she rushed from the room. Oh no, I thought. I’ve done something wrong. I put the bobblehead back into my briefcase. She stayed gone until 2:00 p.m., when she opened the door for Justice Scalia, who bounded in ahead of her: “Hello, Bryan! Where do you want me to sit?”

The Interview

“Right here, Justice Scalia.”

“You’re by yourself? No camera crew?” He sat down.

“All by myself. We’re just going to have an informal conversation on camera. It’ll be best if you simply look at me while we talk, not at the camera. The perfect answer is 30 to 90 seconds. But please be expansive whenever you like.”

“Okay. I can do that.”

“I’ll turn the camera on, if you’re ready.”

The interview was scheduled to last 45 minutes, but he seemed to enjoy it so much that he extended it twice—which I welcomed, naturally. It was a meaty interview with a lot of thoughtful discussion about legal advocacy.15 We also had some lighthearted exchanges. At one point, I asked him whether current opinions of the Supreme Court could be cut in half with a benefit. “Some . . . Some,” he replied, nodding. “You don’t want me to name names, do you?” We both laughed.

At one point I got off a zinger he’d never heard. He was complaining about legalese such as nexus and instant case and informs our consideration. Then he mentioned the “terribly trite” Marbury v. Madison and its progeny. He hated “progeny.”

I deadpanned, “What do you think about the law-review author who wrote about ‘Roe v. Wade and its progeny’?” It took him a second, but then he chuckled without further comment.

We spent some time talking about David Foster Wallace and his term snoot. He had remembered our first discussion about the term when we’d met for breakfast, and he began to elaborate. “Snoots are those who are nitpickers for the mot juste, for using a word precisely the way it should be used—not dulling it by misuse. I’m a snoot, I confess.” He explained that he acquired this trait from his father and asked, “Can I tell a story?” He wanted to repeat for the camera the story he’d told over breakfast.

“Absolutely,” I answered. I was delighted that the interview was going so well. Justice Scalia was settling in and seemed to be enjoying it, too.

“My father was a linguist. He taught Romance languages at Brooklyn College. He used to read my opinions when I was on the court of appeals and correct my grammar,” he said with a chuckle.

“The D.C. Circuit used to conclude all of its opinions with a formula: ‘For the foregoing reasons it is hereby ORDERED’—solid caps—‘that the judgment of the District Court is affirmed’ or ‘is reversed.’ This used to drive my father up the wall. He would write to me: ‘Son, you cannot order that ‘it is affirmed.’ You have to use the subjunctive: ‘It is hereby ordered that it be affirmed.’ So I ended up being the only judge on the D.C. Circuit who wrote: ‘It is hereby ORDERED that the judgment of the District Court be affirmed.’ But I don’t think that’s pedantry; I think that is snoot.”

“Are there any other snoots on the Court?” I asked.

“I think the biggest snoot on the Court used to be Harry Blackmun, and Harry and I joined forces to try to police the Court’s opinions.” He laughed and continued, “On the current Court, I think probably David Souter is a snoot. Ruth [Bader Ginsburg] is too polite to be a snoot, but she cares a lot about proper use of the mother tongue.”

“Do you think it’d be a good thing if more lawyers became snoots?”

“Oh, absolutely. I cannot imagine why any lawyer would not be a snoot. It’s the tools of your trade, man! It’s what you work with. Why do you want to abuse them?”

Later in the interview, I asked him about book authorship. I was thinking of his short book A Matter of Interpretation. “When you go about writing an article or a book . . . I’ll let you take a sip first.” He was on film, after all, and I was asking a question right as he was taking a drink of water.

“I can sip water and listen at the same time, contrary to what Lyndon Johnson thought.” We laughed at the allusion to Johnson’s famously saying that someone was so dumb he couldn’t walk and chew gum at the same time.

“How would you describe your writing process? How do you go about writing an article or a book? You get a germ of an idea?”

“You’ve got to outline it first.”

“Do you?”

“Yeah, I always do.”

“Does anything happen before you outline?”

“Well, I think about it a lot,” he said. “There has to be a lengthy germination process. You don’t just sit down cold and say, ‘I’m going to do this.’ You think about it. You think about it when you’re driving home, when you’re exercising at the gym; ideas go through your head. Then, when you think you have all of the ideas, all of the points you want to make, then you sit down and organize them. You say, what’s the proper approach, what order to put them in, and so forth. And then just sit down and write it. That’s the hardest part. Sit down and write.”

We were nearing the end of our time on film. I said, “I take it you really enjoy what you do.”

“Ahh. Love it. I can’t imagine anything I would enjoy more.” As I began to thank him for his time, he said, “I enjoyed being here, and I thank you for your . . . I think you’re something of a snoot yourself, and that makes me happy.”

Precisely 63 minutes after we began, I thanked him and concluded the filming. I felt exhilarated.

“That was great!” I said.

“You know, I learned some things from this interview—just from listening to your questions. They made me think about things I hadn’t stopped to consider before. I enjoyed that.”

“Well, me too. I think that’s the finest interview I’ve ever conducted. You’re an astonishing repository of knowledge about rhetoric. I learned things from listening to your answers.” I was putting my camera and tripod back into their pouches.

“I understand that you have some kind of doll. Is that true?”

“It’s your bobblehead. Haven’t you seen it?”

“Yes, I’ve seen it. I have one.”

“I was hoping you’d autograph mine.”

He hesitated and looked doubtful. “If I sign this, am I going to see it on eBay? I’ve signed a lot of things that end up going for sale on eBay, and I don’t do that anymore. I resent it.”

“Justice Scalia, believe me. I’d never let go of this bobblehead. It’s mine forever, and I’ll never forget this day.”

He pulled a fountain pen from his pocket.

“This Sharpie will be much better. Let’s use it instead.” He signed with a big flourish—a beautiful signature. “Thank you, Justice Scalia. I collect Supreme Court memorabilia, and I’ll treasure this.” I also had him sign his book A Matter of Interpretation.

Indignantly, he said, “You know, I don’t make a penny off this book!”

“What? Really?”

“Not a penny. Princeton University Press continues selling it, and they’re making a good deal of money. I don’t see anything from it.”

“How can that be?”

“They paid me a flat fee—a nominal fee. And that was it. No royalties.”

“That’s a shame. Royalties are great, particularly with evergreen books—books that will sell year after year.”

“Especially Black’s Law Dictionary. It’s such a classic.”

“Thank you. The publisher allowed me to remake that book from scratch.”

“I’ll bet that was a big project.”

“Humongous. It took many years for each of the two unabridged editions I’ve done. I won’t say ‘edited,’ because I’ve really written them—with lots of good help.”

Patricia McCabe was standing nearby, waiting patiently for us. I suggested, “You ought to write books the way Chief Justice Rehnquist did. You’re the best writer on the Court, and that’s a way to supplement your income without limit, isn’t it?”

“Yes. Bill Rehnquist did it, but I don’t think he made a lot of money from it. What did you think of his books?” he asked.

“Not much. I think they’re supposed to be scholarly, but they’re not; and I think they’re supposed to appeal to a popular audience, but they don’t.”

He nodded slowly as if in thought, but then said dismissively, “Anyway, I don’t have the energy. As I was saying during the interview, writing is really difficult for me.”

“Well, you’re an extraordinary stylist. Justice Scalia, it’s been a great honor having this time with you. Thank you for the interview. I’ll send you DVDs as soon as they’re ready.”

“I won’t watch them,” he said bluntly.

“Maybe your law clerks will. Thank you again.” We shook hands.

“Goodbye, Bryan.” He smiled and walked away decisively with Patricia. That was that.

Moments later, Patricia came back in with Kathy Arberg. “I hear you had a tremendous time with the Justice!” said Kathy.

“Yes, indeed.” We chatted a few minutes, and I told her that I was hoping for interviews with the other eight Justices as well.



9. The full events of that evening are recorded in the book Quack This Way: David Foster Wallace and Bryan A. Garner Talk Language and Writing (2013).

10. Rapanos v. United States, 547 U.S. 715, 754 (2006).

11. A very slightly different account is that I said, “Sir, that essay is a review of my book.” Alex Carp, “Writing with Antonin Scalia, Grammar Nerd,” The New Yorker, 16 July 2012, http://www.newyorker.com/news/news-desk/writing-with-antonin-scalia-grammar-nerd.

12. Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 434 n.9 (1995).

13.  Bryan A. Garner, A Dictionary of Modern Legal Usage 881–82 (2d ed. 1995).

14. Morrison v. Olson, 487 U.S. 654, 699 (1988).

15. All the interviews of Supreme Court Justices can be seen at http://www.lawprose.org/bryan-garner/garners-interviews/supreme-court-interviews/.
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Making Your Case: Part I

(2006–2008)

Settled into my American Airlines seat after taping the interview, I felt euphoric. I’d done the interview of my life. More important, I’d made a new friend. After the plane had taxied to the runway, I drifted into a semisleep, as I often do in the moments before a plane takes off. That’s when I get some of my best ideas.

Suddenly it hit me: Justice Scalia and I should write a book together. Our thoughts about rhetoric aligned almost perfectly, and he seemed so much more insightful on the subject than anyone else I had ever met. His impromptu thoughts were just superb. Imagine being able to capture all that in a book. It would be called The Art of Persuading Judges. This book on legal rhetoric would be broader than The Winning Brief. It would be a book, I thought, the likes of which only the two of us could produce. He seemed so interested in my books that, in retrospect, I believed he might even have been hinting at something after the interview. Or maybe not. But what the heck, I thought I should try. So I drafted this letter on the airplane—and elaborated it the next morning at the office before leaving on another trip:

Dear Justice Scalia:

That was a fabulous interview this afternoon. Thank you. I’ll send you a DVD soon (when I get a little time in Dallas—I’m off to Atlanta now).

Afterward, when you were signing your books for me, I was struck by what you said about the 1997 Princeton book: you received a small flat fee for that work, and no royalties. That’s a pity.

So I’ve had a brainstorm. You may know that I have some 18 books in print. I derive a third of my income each year from book royalties. I have a good sense of what books will sell.

I suggest that we write a book together: The Art of Persuasion, or perhaps Persuading Judges. For some months now, I’ve been working on a plain-English update of Aristotle’s Rhetoric. I’ll still do that someday, but why don’t you and I write a book elaborating the major propositions about persuasion? I’ve written around this subject a good deal, and I have a huge library on the subject. All that remains is to distill the major points and develop essay-like treatments of them for a modern audience.

I’m pretty sure that I could obtain a favorable royalty rate. I’d propose to divide advances and royalties 66% for you and 34% for me.

Please tell me whether you’re interested. It would be a delight to work together, I think, and I can tell you that royalties are wonderful: one derives income for work done many years before, and over time the sums become significant.

It would be great to strengthen and deepen our friendship.

Sincerely,

Bryan A. Garner

This letter was self-testing: could I persuade a judge—in this instance to collaborate on a book about persuading judges? Of course, it was an appeal unlike what any advocate could make to an adjudicator: I praised him, then appealed to his financial self-interest, then appealed to prospective friendship.

The next morning in my office, I had it typed up and edited by my then-staff of two lawyers and two paralegals, who have always been a critical part of my team. Jeff Newman, one of my lawyers, seemed quizzical and doubtful about the idea; Tiger Jackson, my other lawyer, said it sounded like a great project. After four drafts, it was ready. I sent it FedEx to Justice Scalia’s house.

The following morning, my father called to ask about the interview. By this time I was in Atlanta.

“How’d it go, Bryan?”

“Dad, it was just great. You wouldn’t believe it. He extended the interview twice, and we got on so well.”

“That’s wonderful to hear.”

“His ideas about advocacy are so profound—and they align more with my own than anyone I’ve ever met, even though he seems not to know much about my work.”

“How exciting.”

“Yes, and you’ll never believe what’s happening just about now. I have a letter being delivered to the Scalia house—a letter inviting him to become a coauthor with me.”

“What?”

“We hit it off so well personally. The interview was a dream. It was amazing, Dad. So I’ve invited him to write a book with me about legal rhetoric.”

“What?! That’s absurd.”

“You think so?” I suddenly felt chastened.

“The sheer chutzpah of it. You should be embarrassed. You have an interview with the man, you get excited, and you think he’s going to coauthor a book with you?”

“Well, I think he might, Dad.” My heart sank.

“You’ve really outdone yourself here. I’d try to prevent it from being delivered if I were you.”

My embarrassment deepened. What had I done? Why hadn’t I seen this before? It was clear, though: my father was right. “Let me call FedEx right now,” I said hastily. “I’ll see whether I can get the delivery canceled. Thanks, Dad. I love you.”

“I love you, too, Bryan. See if you can cancel that delivery.”

I immediately called my assistant, Brandy, to see whether she could stop the delivery. She called FedEx and soon reported back that the piece had already been delivered just 30 minutes earlier. So be it, I thought. At least the embarrassment would be only between Justice Scalia and me. I tried to forget about it and go on about my day.

A busy two weeks followed. I was teaching three to four seminars per week—all of them out of state. Then, nearly three weeks later, I received the most extraordinary letter, dated October 18, 2006. It was from Justice Scalia, and it said that he had mislaid my letter and so was responding without having it before him. He had been “chewing over” my proposal and had concluded that he should “gratefully accept.”

He wanted it to be a truly joint enterprise and stood ready to commit to the time this might take. He suggested that every section should be jointly authored—so that no sections would be individually signed. Then he signed off with a shall and (for the first time) with his nickname: “I shall await further word. Best regards. Sincerely, Nino.”

I could hardly believe my eyes.

I would later learn, from Mrs. Scalia, that their son Christopher—the newly minted Ph.D. in English whom Justice Scalia had mentioned at our breakfast meeting—had been staying at the house when my letter arrived. When his father opened the letter and showed Christopher, the son was reportedly enthusiastic and encouraged his father to accept. He was a fan of David Foster Wallace, who less than a year before had published Consider the Lobster, the book containing “Authority and American Usage,” the long encomium to my Dictionary of Modern American Usage. True serendipity.

A Meeting of the Minds

Having received the acceptance letter, I called Justice Scalia at his office to set up dinner the next time I’d be in Washington: Sunday, November 4, with an in-chambers planning session the day after. The phone call was warm but businesslike: we agreed that we’d need to settle on a plan of attack. For dinner the night before, we confirmed that he’d make a reservation for 6:00 p.m. at his favorite Italian restaurant, Tosca.

When the day came, I went to the restaurant at the appointed time, but he didn’t show up. When I checked with the maitre d’, he said he had no reservation for Scalia. So I ate alone. I figured there must have been a mix-up—and though disappointed, I didn’t feel particularly slighted because in the past year I’d done the same thing to someone else. It was the mortifying by-product of spending so many nights per year on the road and of having three people responsible for updating my calendar. So I was pretty understanding.

The next morning I called to ensure that our 10 o’clock meeting was still on, and Angela Frank, his omnicompetent secretary, said our dinner must have slipped his mind because she hadn’t been told about it. She said to come on over to the Marshal’s Office.

It was with a sense of high purpose that I entered the Supreme Court building on November 5. I went through the north entrance, on Maryland Street. A marshal stopped me as I was walking from the front plaza toward that entrance. “What’s your business?”

“I’m here to meet with Justice Scalia.”

“Your name?”

“Bryan Garner.”

He said something into the line dangling from his earwig. Then to me: “Go ahead.”

I went through the metal-detector screening near the door. One of the police officers said, “You’re here to meet with Justice Scalia?”

“Yes.”

“Go ahead. Have a good day.”

I went to the Marshal’s Office, where the reception room is long and narrow with lots of fine millwork. All the furniture and walls matched, and they seemed to be finely crafted. I would later learn that the Supreme Court has its own mill in the basement, with carpenters who perpetually have cabinetry projects.

“Hello,” I said to the woman sitting closest to the counter. There were four workstations there, and all four were occupied. Four faces looked up at me. “My name is Bryan Garner. I’m here to see Justice Scalia.” I smiled, and two of them smiled back.

But they were all business. “One moment.” One of the marshals called through to say I was there. Then to me: “Someone will be here in a moment to escort you.”

There were two chairs for guests in the Marshal’s Office, opposite which were the individual photographs of the nine Justices. I took a chair and studied them for what they might show. Chief Justice John Roberts had a boyish grin; Justice John Paul Stevens an avuncular look; Justice Scalia a subdued but happy smile; Justice Samuel Alito a somber look that bordered on sullen; Justice Ruth Bader Ginsburg a serene sort of smile so slight that it resembled the Mona Lisa; Justice David Souter a look of humorless earnestness; Justice Clarence Thomas a good smile with the upper lip slightly curled; Justice Stephen Breyer an air of patrician erudition; and Justice Anthony Kennedy, lips slightly parted as if expressing wonderment. One unexpected thing was the way in which they were hung: rather too high and not quite even. This was a do-it-yourself job of hanging art.

“Mr. Garner, I’m Angela.” I hadn’t even seen her walk in. She was about five feet four inches tall, brunette, with a broad smile. I liked her instantly.

“Oh, good to meet you. Please do call me Bryan.”

“All right. Bryan it is. Please come this way.”

She used a code to get us through a locked passageway into the secured parts of the Supreme Court building. We walked down two long halls past doors with signs on them reading “Justice O’Connor” and “Justice Stevens,” finally coming to an office designated “Justice Scalia.”

She gave three rapid knocks and then immediately opened the door. “Justice, Mr. Garner is here to see you.”

The spacious office itself was impressive: federal-style maple woodwork throughout, floor to ceiling, with neoclassical designs around the built-in bookshelves and drawers; a handsome Chippendale desk and side chairs; a black-marble fireplace with two silver plates that looked as if they’d been inscribed as mementos for him; an old, seemingly 18th-century oil painting of George Washington; two 19th-century oil paintings of Justices, one of whom I recognized as Stephen J. Field; the head of a 12-point buck mounted high on the wall; a complete set of the United States Reports; a duck decoy and a lap desk atop his coffee table, which sat on a Persian rug; and bronze busts of Abraham Lincoln and Theodore Roosevelt, the latter of which I noticed had recently been presented to Justice Scalia by the Union League Club as recipient of the “Theodore Roosevelt American Experience Award.”
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