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Introduction



The question and answer style information on Shariah provided in this book is intended to inform the reader on the salient aspects of Shariah and its characteristic features, with some information on its sources, its rules and objectives and its internal resources for self-adjustment, without engaging in any detailed exploration of this inordinately rich field of Islamic discipline. The volume at hand is organised in seventeen sections consisting of a total of 190 questions and answers. Some sections are large but most are brief, often no more than a few pages or paragraphs. Some of the more extensive of these sections that occupy relatively larger spaces are the first two about the sources of Shariah, and legal opinion (fatwa), followed by the sections on marriage and family, Shariah and science issues, Shariah law and governance, and jihad, war and violence. This is due partly to the topicality of the subjects and the more extensive treatment they have received in both the classical fiqh and modern scholarship. The Shariah and science section is concerned mainly with Shariah responses on biotechnology and bioethics, raising issues, for instance, on genetic engineering on humans, or eugenics, human cloning, artificial insemination, surrogate motherhood, euthanasia and abortion. Issues of concern to animals and plants, food safety and genetically modified organisms have also been raised. The section on ‘Shariah, Constitutional Law and Civil Liberties’ raises questions on Islam and democracy, separation of powers and the status of statutory legislation side by side with the Shariah. Other themes featuring in this section include caliphate and the Islamic state, fundamental rights and liberties, gender equality, and human rights. These last two are exceedingly wide-ranging in themselves but our treatment of them is limited to women’s right to work outside the home, their entitlement to education and rights to choose their own marriage partners. We have also discussed issues of concern to gender segregation, women as witnesses and judges, domestic violence and female genital mutilation. Included in our selection of topical issues of concern to Shariah and human rights are also Shariah punishments, namely the hudud, which have given rise to questions by contemporary human rights activists. We raise issues and address them while taking into consideration the concerns both of Shariah scholars and those of the proponents of human rights. We have also taken the opportunity in this connection to advance reform proposals that arise from our previous research into the source evidence of Shariah on a number of issues, including the hudud. The reader will thus note that our selection of questions on Shariah and the responses they have received are on the whole issue-oriented, as opposed to descriptive expositions, as it were, of the Shariah and Islamic law perspectives. The responses we have presented also echo the concerns of a modern student and reader of Shariah.


The main purpose in all of this has been to provide an inkling for a general-interest reader and one who may be inclined to do further research and take these questions further. We look at the basic contours of Shariah, whether it has the resources to address contemporary issues, and the manner how it may relate to other legal traditions. The first chapter thus provides a comparative overview of the commonalities and differences of note between the Shariah, the common law and the civil law traditions.


As already noted, one of the reasons we have chosen a question and answer format for this book is simplicity and easy access, especially for the non-specialist. The present writer has previously published larger texts on Islamic law and jurisprudence and has found out through years of contact and feedback with his publishers in the UK and elsewhere that there is a demand for easier presentations of Shariah to the average reader of this discipline, especially in the West, and in the English language. My previous works, especially, Principles of Islamic Jurisprudence (1991, and 3rd revd edn 2003), and Shariah Law: An Introduction (2008) are textbooks on their subjects designed mainly for university students and readers. The second of these two books also has attempted to be less technical. This book follows that trend in a different way and seeks to reach the average educated reader at a time that misinformation on Shariah has proliferated in the mainstream media and amongst the general public. Unlike Orientalism which was confined mainly to academia, the current tide of Islamophobia and misinformation on Islam and the Shariah is more general. That said, the present book still seeks to be more than skin-deep and seeks to combine an academic flavour, as it were, to introduce the thoughtful reader, however lightly, into the characteristics of an exceedingly rich discipline. A yet additional reason for the selection of the present format is to afford an opportunity to engage in issues of contemporary and topical interest. This is not always possible in a textbook or monograph but only when one has the liberty to pose relevant questions of topical interest. We hope that this purpose has been achieved, or at least partially achieved, as unlike a textbook engagement in a measure of speculation is also inevitable in answering unprecedented questions.


Most of the responses given are based on the present writer’s general knowledge of Shariah and how that can be related to the concerns of the twenty-first-century world. The age of globalisation has widened beyond precedent the scope and level of encounter and interaction between Muslims and non-Muslims. As already mentioned, our responses to some unprecedented issues may be speculative, in certain parts at least, just as the veracity of the responses we have given to questions of concern to technology and science – cloning and genetic engineering for example – may also be open to further research and development and inclined therefore to be open-ended. We have often attempted to combine the scholastic fiqh positions with developments in modern scholarship and statutory laws of the present-day Muslim countries. Significant developments in fiqh have sometimes been made in the wake of twentieth-century Islamic revivalism on aspects, for instance, of matrimonial law, marriage, polygamy and divorce. We have naturally borne in mind the concerns both of continuity and change, and the truism that certain aspects of the Shariah are not changeable as opposed to those that are open to reconstruction and ijtihad (independent reasoning).


Being primarily concerned with a contextualised exposition of the main principles of Shariah, this book establishes a closer contact with the scriptural sources of the discipline, especially the Qur’an and Sunnah (sayings and exemplary conduct of the Prophet Muhammad). The learned fiqh scholars and imams have themselves drawn from those sources and have often advised their followers to do the same whenever they were unsure of the veracity of their interpretative endeavours. It is therefore a valid approach in many ways to include the source data of the Qur’an and Sunnah/hadith in our synoptic responses to questions. These are, in turn, enriched as and when the context required, by their scholastic developments and interpretations in both the Sunni and Shia schools of theology and jurisprudence.


One other source of information I have utilised fairly extensively is the legal maxims of fiqh, known in Arabic as qawa’id kulliyyah fiqhiyyah (general fiqh principles). Towards the end of each section of this volume, the reader will thus find a list of the Qur’anic verses and hadith, followed by a number of legal maxims of interest to the subject that I was able to find in the sources I consulted. These are presented in bare skeletal form, usually in a bullet-point format, that help to provide the reader with an inkling into the juristic abstractions of the more elaborate articulations of the relevant fiqh principles. None of the collections I have presented is, however, exhaustive in the sense of providing relevant answers to all the questions raised, while they do provide valuable information and input. Some of the legal maxims have been explained in the footnotes so as to clarify their main message, for the text may otherwise be too condensed for the non-specialist to understand, and also due to the utmost brevity that is characteristic of this genre of the fiqh literature. Often a substantive principle of Shariah is articulated in a few words or phrases rarely exceeding a single sentence. An overemphasis on brevity can at times prove to be less than helpful to the non-specialist. This also explains why we have given the Arabic wording of the legal maxims – and also of the Qur’anic verses and hadith we have quoted – in the endnotes for clarity and easy reference.


For English translations of the Qur’anic verses I have relied mainly on Abdullah Yusuf Ali’s translation, but the English translation of most of the hadith and almost all of the legal maxims I have quoted are my own, although I have occasionally consulted other translations that have been available to me. My own translations of the legal maxims and hadith seek on the whole to convey the main message, as opposed to a verbatim translation of the original text.


As a distinctive genre of the fiqh literature, legal maxims represent a latent development in the history of fiqh that emerged after the crystallisation of the leading schools of Islamic law (madhhabs) around the fourth century AH/tenth century CE. Most of the legal maxims consist of rules of general application, although some are more specific and relate to particular themes and chapters of fiqh. The legal maxims were extracted from the larger corpus juris of fiqh, well after the latter was developed and crystallised often for educational purposes as well as providing panoramic and impressionist overviews of an increasingly well-developed discipline. Scholarly writings in the various branches of fiqh had, however, grown in the course of time into considerable length and complexity, and a need was felt, therefore, for condensing them into concise abstracts as aids to teaching. The substantive fiqh was there, in other words, before the legal maxims could be drawn and extracted from it. That said, some of these maxims were also drawn directly from the Qur’an and hadith. A certain text of the Qur’an or hadith was thus rehashed or paraphrased and made into a legal maxim. The much larger body of the legal maxims (estimated at over 1,200 maxims altogether) have been drawn from the well-recognised manuals and textbooks authored by leading scholars and imams. The maxims so constructed and selected were sometimes revisited and further refined by other scholars thus eventually growing into a distinctive branch of the fiqh scholarship. The legal maxims of fiqh are also known to be goal-oriented and provide useful pointers to the higher intents and purposes of the law, as well as focusing on the salient principles and ideas that regulate and govern a whole area or chapter of fiqh. Scholastic differences among the Sunni schools themselves and also between the Sunni and Shia schools of jurisprudence do exist over details, but the general picture tends to be one of uniformity and concordance across the board.


As a distinctive genre of the fiqh literature that has been the focus of renewed attention of Muslim scholars in recent decades, the legal maxims of fiqh have remained a relatively less well known aspect of Islamic law especially to its readers in the English language. They are internally diverse and often unusually revealing and insightful. Adding them in the order we have presented may well be seen, it is hoped, as a distinctive feature of the present volume.


And lastly, since a great deal of the responses I have presented have been drawn from my previous works on the various themes of Shariah, I have provided in the bibliography at the end a fairly full listing of my previous publications. Some of these can also be found on the Internet either under the present author’s name, the subject matter, or both. Most of the articles and shorter texts I have published can also be accessed on my website page www.hashimkamali.com.





I




Shariah and Fiqh – Meaning, Definition, Sources, Salient Features and Comparisons with other Legal Systems






Q1) What is Shariah? Where does the word come from and what does it mean now? What is the difference, if any, between Shariah and Islamic law?


A) Shariah literally means the way to the watering place, or the path, one might say, to seeking salvation and relief. It appears in the Qur’an only once (al-Jathiyah, 45:18) although its derivatives and substantive rules occur more frequently in the Holy Book. In the English language, however, the phrase ‘Islamic law’ has been used to refer to both the Shariah, which is mainly based on divine revelation, and its interpretation as developed by the jurists, called fiqh (lit. understanding), which is a human construct for the most part based on rational thought and interpretation. Fiqh refers to the discipline or body of knowledge on how the jurists have understood and articulated the Shariah, especially its practical rules that relate primarily to the conduct of individuals. Shariah is not confined to the legal subject matter as such, which is of concern mainly to fiqh. Shariah may thus be said to be the wider source from which fiqh has been derived. This distinction is not conveyed in the expression Islamic law, but it is important that it is borne in mind. As a path to religion, Shariah is primarily concerned with a set of values and rules that are essential to the understanding and practice of Islam. Whereas Shariah is contained mainly in the Qur’an and the exemplary sayings and conduct of Prophet Muhammad, known as Sunnah, fiqh refers mainly to the corpus juris that is developed by the legal experts and schools (madhhabs), individual jurisconsults, scholars and judges by recourse to independent reasoning (ijtihad) and the issuance of legal opinions (fatwa). Islamic law may thus be said to be generic and overarching in that it ignores the lines of distinction between Shariah and fiqh, the revealed and man-made components of Shariah, as already explained. Islamic law suggests no well-defined boundaries, yet it is most likely to mean the applied laws of Shariah.


Q2) Is Shariah the same as positive law, or law proper, in regards to its purposes and characteristics?


A) Shariah is a wider source that encompasses different purposes and characteristics than positive law. By positive law is mainly meant applied law duly ratified by the law-making authority of the community or state, which is also cognisant of the lines of distinction between law, morality and religion. In its broader sense, Shariah includes law, morality and dogma all together in the belief that all of these must go hand-in-hand towards the construction of a holistic legal order that seeks to integrate all of these various dimensions. Shariah thus proceeds on the assumption that law alone is not the only effective instrument for the formation of a holistic legal order and the development of wider human potentialities, even though it plays an important role in regards to both. Law has a limited power in regards to making men accomplished individuals and useful members of society. This is because law sets minimum standards and defines broad guidelines for individuals and institutions. One may be observant of the law and yet be an objectionable character, a bad actor in a certain role or even generally. Shariah is different in this respect in that it incorporates the moral aspects of behaviour into the fabric of its rules and values to guide individuals and institutions, and yet it also draws certain lines of distinction between law and morality proper for purposes of enforcement and the formalities of court proceedings, as we will elaborate.


Q3) When was Shariah/Islamic law created? How? By whom?


A) Shariah is mainly contained, as already mentioned, in the Qur’an, which according to Muslim dogma is God’s revealed speech to Prophet Muhammad, received over a period of twenty-three years of his prophetic mission in the early seventh century CE. It was further developed and supplemented by the Prophet himself through his sayings and exemplary conduct, or Sunnah, which is conveyed and recorded in the hadith. The interpretation of Qur’an and hadith and extraction of the more specific rulings (ahkam) of Shariah, especially with reference to newly arising issues were generally developed over time, mainly by the jurists (fuqaha’). This also gave rise to a degree of convergence between the divinely revealed and the juristic components of Shariah that were developed through interpretation and rational construction. Thus, the lines of distinction between Shariah and fiqh tended to become increasingly less obvious. All one can say is that interpretation which adds no new elements to the text of the Qur’an and the explicit words of hadith is an extension of the same and the core embodiment of Shariah, whereas fiqh subsumes interpretation that involves recourse to independent reasoning (ijtihad), juristic opinion and fatwa.


Shariah courts also played a role in the development of Shariah, but it was the work mainly of individual jurists who acted in their private capacities as pious individuals in the various parts of Islamic lands. That is why Islamic law is often referred to as ‘jurists’ law’ and is similar in this respect to Roman law. Almost all of the leading eponyms and imams of jurisprudence, including Imams Abu Hanifah, Malik, Shafi͑i, Ibn Hanbal, Ja’far al-Sadiq, and others, were private individuals and teachers. They wrote little themselves but their teachings were subsequently developed by their learned disciples, many of whom authored works that represented the authoritative articulation of their particular teaching circles that eventually developed into schools, or madhhabs. These works became well-known over time and further refined, expanded, annotated, abridged and elaborated by reference to practical incidents and cases by subsequent scholars and commentators, and most of their contributions are with us to this day. Shariah is, as such, exceedingly rich and resourceful in scholarly writings: each of these terms I have used (in the previous sentence) actually refer to a separate but distinctive genre of literature in Shariah scholarly works, known by their various Arabic terms as Mutun (original extant texts of the leading figures and imams, also known as zahir al-riwayah), Hawashi (annotations and explanatory works), mukhtasars (abridgements for teaching purposes), al-nawadir (works on practical incidents and developments akin to case law) and fatawa (legal verdicts and opinions) given by individual jurisconsults, or Muftis, often in response to particular questions they were asked.


Q4) Is the concept of Shariah solely Islamic? Is there a Jewish Shariah? A Christian Shariah?


A) The Qur’an says that each community has been given its own law, including the people of Moses and Jesus (peace be on them). The validity of revealed laws preceding the Shariah of Islam, especially of Judaism and Christianity, is explicitly recognised in the Qur’an and also in the detailed articulations of Islamic jurisprudence (usul al-fiqh). There is no mention in the Qur’an though of any Shariah for these other religions: the text often uses expressions such as guidance, light, open way (huda, nur, minhaj), and so on. Those revealed laws are not, however, practiced by Muslims as the latter are not bound by them unless explicitly affirmed and articulated in the Qur’an. This is so mainly because the Shariah of Islam became gradually self-contained. Some of the laws of Judaism, to which the Qur’an has made references, have survived, however, under the Shariah of Islam, but which were integrated in due course and became an integral part thereof. The Jews have a similar legal system, which they refer to as Halakha and has many aspects in common with the Shariah. Christianity is basically not a law-based religion and has no elaborate legal system of its own. The Roman law which developed in Christian lands does not claim a divine origin in the religion.


Q5) Being divine law, Shariah is often said to be immutable. Do you agree?


A) This characterisation is not entirely accurate. This is because the Shariah itself integrates adaptability and change in its principles and methodologies. Ijtihad (lit. striving – independent reasoning and interpretation) is the main vehicle of adaptation and change of the Shariah rules, pertaining especially to civil transactions, mu͑amalat, in tandem with the changing conditions of society. It has already been indicated in answers to the previous questions, that the text and language of the Qur’an is open to interpretation for the most part. The Qur’an, especially the legal verses, occur in several genres that have been classified for purposes of interpretation into such categories as the general (‘aam) and specific (khass), ambiguous (mujmal) and clarified (mubayyan), and so forth. The general verses and proclamations of the Qur’an occupy an estimated ninety per cent of the entire text, although it may be less so in regards to the legal verses. But even so, a smaller portion of the legal contents of the Qur’an, in the areas, for instance, of worship matters, inheritance, family law and penalties are specific (khass). In general, the Qur’an is on the whole open to interpretation, although its more particular rulings may be less so, even the latter portions, or khass of the Qur’an, are not entirely closed to interpretation. Interpretation may either be confined to the words and sentences of the text, that is tafsir, or go beyond the confines of words and sentences and engage with what is known as allegorical interpretation (ta’wil). This can be said, mutatis mutandis, of the division of the Qur’anic text and rulings into the various other categories of absolute (mutlaq) and qualified (muqayyad), manifest or apparent (zahir) as opposed to clear and categorical (nass), as we will elaborate.


The general, the absolute and the manifest parts of the Qur’anic rulings remain open on the whole to specification, qualification and clarification respectively according to context and purpose. With regard to civil transactions (mu͑amalat), for instance, the textual rulings of the Qur’an on the fulfilment of contracts, the legality of sale, the prohibition of usury (riba), respect for the property of others, documentation of loans and other forms of deferred payments, etc., are conveyed in broad and general terms, which may be specified and qualified, as they have been in fact, with reference to particular modes of transactions and contracts, reflecting in the meantime the custom and usage of people, and the changes and developments in the marketplace. This can also be said with regard to the numerous Qur’anic dispensations on justice, advocacy of truth and methods of proof, some of which are conveyed in the form of specific rules but the much larger part consists of general guidelines and no specific details are provided, in which case the ruling authorities (‘ulu al-amr), jurists and judges may develop and interpret them in the light of the general guidelines of Shariah and the legitimate needs and aspirations of society. In sum, there is a core part of the Shariah in the area of specific rules and those pertaining to ritual performances that may be seen as immutable, but the larger part of the Qur’an, as also of Shariah, in the sphere especially of civil transactions, and the parts that are open to interpretation and development are, on the whole, capable of adaptation and change. They are not, in other words, immutable. Neither the Shariah nor fiqh can therefore be said to be immutable. What is immutable is the wording of the Qur’an, as God’s words, but since they too are to be understood by the human intellect and in rational ways, interpretation and analysis become inevitable. In sum, Shariah is immutable in some respects but mutable and subject to interpretation in others.


Q6) What parts of the Shariah can be said to be adaptable as opposed to those which are not?


A) From the viewpoint of adaptability and change, the rules of Shariah may be divided into two types, namely those that are constant and unchangeable (thawabit) and those that are changeable (mutaghayyirat). Broadly the clear injunctions of Shariah with regard to devotional matters (‘ibadat), definitive prohibitions (muharramat) and its religio-legal obligations (wajibat) are permanent and unchangeable. The Shariah is adaptable, on the other hand, in the areas of civil transactions, or mu͑amalat, criminal law, government policy and constitution, referred to as siyasah shar’iyyyah, fiscal policy, taxation, and economic and international relations. On many of these themes, the Shariah only provides general guidelines and their relevant details can be determined, adjusted and modified, if necessary, through the exercise of human reasoning and ijtihad. I may quote in this connection what Muhammad Iqbal (d. 1938) wrote in his renowned work, The Reconstruction of Religious Thought in Islam: ‘I have no doubt that a deeper study of the enormous legal literature of Islam is sure to rid the modern critic of the superficial opinion that the law of Islam is stationary and incapable of development.’ The language of the text, its clarity and decisive tone, and sometimes also repetition for the sake of emphasis, provide the bases of distinction between the changeable and unchangeable parts of Shariah. Islamic jurisprudence also recognises certain concepts, such as general consensus (ijma͑) and ordinances of the head of state, such as a national charter or constitution, which could play a role and elevate a changeable aspect of Shariah to the rank of unchangeable.


Q7) What is the Qur’an?


A) Islamic dogma maintains the Qur’an consists of the exact words God the Most High has revealed to the Prophet Muhammad through the Angel Gabriel in Arabic over a period of twenty-three years during the Prophet’s time in Mecca (about thirteen years), and then subsequently in Madinah (about ten years). The Prophet himself memorised the Qur’an as and when he received it, which he then dictated to his scribes (a total of sixty-five scribes are mentioned as having been employed at various times), who were assigned the task of writing down the text. The entire text of the Qur’an was put in writing by those scribes who then cross-checked and verified it during the Prophet’s lifetime, with himself and other fellow scribes. By the time of the third caliph Othman ibn ‘Affan, barely two decades after the Prophet’s death (632 CE), variations in the pronouncement of some words and expressions of the text in the different Arabic dialects had cropped up among various tribes and regions, which persuaded the caliph Othman to unify the standard text of the Qur’an with the help of the leading Companions who were still alive. He then ordered the variant texts to be destroyed. No part, sentence or words of the Qur’an have since been changed and the text has remained intact down the centuries. This is the text which we have today.


Q8) What is the Qur’an all about?


A) The Qur’an is the first and most authoritative source of Shariah and the primary source of every Muslim’s faith, moral guidance and practical conduct. It deals with a wide variety of subjects of concern to human beings in this life and the hereafter: faith and doctrine, morality, worship, creation, wisdom, law, prophethood, life and death, as well as history and narrative of bygone nations and events – all in various proportions. But the most basic yet all-embracing theme of the Qur’an is the relationship between God and man and the rest of the creation. At the same time, the Qur’an provides guidelines for a just social order, proper human conduct in family and society and an equitable socio-economic structure of society.


Q9) Is the Qur’an mainly devoted to legal rules? Can you describe the internal structure and contents of its text?


A) No. Legal rules occupy less than three per cent of the entire text. The Qur’an is a book primarily of religious guidance and morality expounding the essentials of belief, the dogma of Islam, worship matters, and so on. But it also contains legal rules of concern to individual conduct, family relations, marriage, divorce, inheritance and bequest, trading transactions and contracts such as partnership, lease and hire, and agency, and so forth.


The Qur’an consists of a total of 114 chapters, or suras, and 6,235 verses of unequal length, known as ayat, all in about 77,000 words. The shortest of these suras consist of three verses (al-Kawther, sura 108) and the longest of 286 verses (al-Baqarah, sura 2). There are an estimated 350 legal verses in the Qur’an, most of which were revealed in response to problems and issues that were actually encountered by the Arab individuals and communities of Mecca and Madinah during the Prophet’s life there. The legal verses of the Qur’an lay the foundations of Shariah. The Prophet lived in Mecca during the first twelve years and seven months of the Qur’anic revelation, during which time Islam was a minority movement and was met with strong opposition from the Quraysh tribe of Mecca – the Prophet’s own tribe in fact, the leading tribe and aristocracy, so to speak, of Mecca. There was little scope in those situations for a legal code or Shariah while Muslims were only a small minority in the midst of a hostile majority. It was only after the Prophet migrated to Madinah that the Muslim community formed a government of their own. The Prophet continued to receive Qur’anic revelations for the succeeding ten years in Madinah. The Meccan part of the Qur’an (85 out of the total of 114 suras) was devoted mainly to the essentials of belief, morality and general principles of what was lawful and unlawful (halal and haram) in personal conduct, worship matters, food and social relations. But it was in Madinah that the text paid greater attention to legal matters. By far the larger part of the legal verses of the Qur’an were thus revealed in Madinah.


Q10) How would you characterise the legal contents of the Qur’an and its salient reforms?


A) Some of the legal verses of the Qur’an, which Muslim jurists subsequently labelled as the ayat al-ahkam, were revealed with the aim of repealing objectionable practices and pre-Islamic Arab customs, such as infanticide, usury, gambling and unlimited polygamy. Others laid down penalties with which to enforce the reforms that the Qur’an had introduced. But on the whole, the Qur’an confirmed and upheld the existing customs and institutions of Arab society and only introduced changes that were deemed necessary. There are an estimated 140 verses in the Qur’an on devotional matters (‘ibadat), such as ritual ablution and prayers, fasting, giving of obligatory and optional charities, the pilgrimage of hajj, jihad and self-imposed penalties or expiations (kaffarat). Another seventy verses address matters of concern to marriage, divorce, paternity, guardianship, fosterage, child custody, inheritance and bequest. Rules concerning commercial transactions (mu͑amalat), such as sale, lease and hire, loan, agency and mortgage constitute the subject of another seventy verses. There are about thirty verses on crimes and penalties, such as banditry/terrorism, adultery, theft, false accusation and consumption of liquor. Another thirty verses speak of justice, equality, evidence and proof, consultation in community affairs, basic rights and obligations. Economic matters, workers’ rights and social justice issues occupy another ten verses in the Holy Book. That said, it will be noted that Muslim jurists are not unanimous on the precise number of legal verses in the Qur’an, as calculations of this nature tend to differ according to one’s viewpoint and approach. Some scholars were inclined, for instance, to extract a legal ruling even from the historical narratives of bygone nations and prophets in the Qur’an, whereas others were inclined to look at the context and exclude narrative and history from the scope of their search for legal verses.


Some of the legal verses are definitive (qat͑i) and convey a clear meaning and leave little room for speculative interpretation, but there are only a limited number of such verses in the Holy Book. Most of the rest of the legal verses, and in fact also the much larger part of the Qur’an generally, are open to interpretation. The language of the text is of high literary standard; it is explicit and categorical in certain parts, but implicit, general and allusive in others. The Qur’anic language is generally seen to be in need of clarification, in certain parts at least. Some verses are general (‘aam) whereas others are specific (khass), some are absolute (mutlaq) whereas others are limited in scope and qualified (muqayyad), and so forth. The Qur’an may make a general statement or lay down a ruling of unqualified import in one place and specify or qualify those passages elsewhere in the text, and may be also in a different and unexpected place or context. It is for the jurist and commentator then to provide digested conclusions from a variety of passages that may have implications for one and the same particular text or subject. These and similar other classifications of the words and sentences of the Qur’an have given rise, in turn, to an elaborate science of textual interpretation (tafsir), allegorical interpretation (ta’wil) and other branches of Qur’anic sciences, such as phenomenology of the Qur’an, or occasion of its revelation (known as asbab al-nuzul), division of the Qur’an into the Makki and Madini portions and legal consequences that may flow from it with regard to, for instance, the incidence of abrogation (naskh) of the Makki by the Madini verses, rules of interpretation and sentax, incantation (tajwid), gradualism in the revealed text (tanjim), inimitability (i͑jaz) of the Qur’an, and so forth. Most of these classifications were attempted for better understanding of the text, mainly by Muslim jurists and commentators, and they influence most of the other branches of Islamic learning, but they are not a part of the Qur’an.


Q11) What is Sunnah – is it also a source of Shariah? Is Sunnah the same as hadith?


A) Yes, Sunnah is the second most authoritative source of Shariah next to the Qur’an. It is the practice, sayings and examples of the Prophet Muhammad in reference often to particular cases or questions he had encountered and was asked about. A hadith (lit. speech or reported speech of the Prophet) is a transmitted report of what the Prophet might have said, did or tacitly approved. Belief in the truth of the Prophethood of Muhammad and his Sunnah is also an integral part of the Islamic faith. The Qur’an and Sunnah together are referred to as the revealed sources (naqli) of Shariah, in contradistinction, that is, to the rational sources (‘aqli), of which there are many. The rational sources include, for instance, general consensus (ijma͑), analogical reasoning (qiyas), considerations of public interest (maslahah), precedent or fatwa of the Companions of the Prophet (fatwa al-sahabi), general custom (‘urf), and so forth. The rational sources of Shariah all fall under the general rubric of independent interpretation, or ijtihad (see page 17).


Q12) What is the meaning of Sunnah and what role does it play with regard to the Qur’an?


A) Sunnah literally means a clear path, a beaten track and valid precedent. It is the opposite of that which is unfamiliar and harmful (bid͑ah). A great deal of the Sunnah lays down rules which constitute an integral part of Shariah. It often explains, elaborates and clarifies the Qur’an, but it can also introduce new law that is not found in the Qur’an. The Qur’an provides evidence that the teachings and Sunnah of the Prophet commands obedience and it stands therefore next in authority to the Qur’an itself.


Q13) One often comes across other technical terms side by side with Sunnah, such as hadith, khabar and athar. Can you explain?


A) Hadith is a near-equivalent of Sunnah, and it refers almost exclusively to the sayings of the Prophet Muhammad. Sunnah is a wider concept, however, that includes not only the spoken word but also acts and tacit approvals of the Prophet. The Arabic word khabar (lit. report, news) is sometimes used as yet another synonym to Sunnah and hadith. Khabar is commonly used in Shia jurisprudence in reference not only to hadith proper, but also the sayings of the recognised Shia imams. Athar (lit. imprint, relic, remnant), refers to the saying and conduct of the Companions of the Prophet.


It so happened that sometime after the death of the Prophet, his sayings and teachings became so common that they dominated the talk of the town, as it were, and the word ‘hadith’ (lit. speech) began to develop a technical meaning referring exclusively to the speech of Prophet Muhammad. Often the Qur’an lays down a general principle or rule, which is then developed by the Sunnah. With reference to sale and purchase, for example, the Qur’an declares them lawful and lays down a few basic rules to regulate a fair exchange of values and avoidance of usury, etc., in a sale transaction. The Qur’an also lays down a handful of general rules with reference to contracts, such as the requirement of mutual consent and also that contracts must be free of wrongful appropriation of the property of others. The Sunnah/hadith has elaborated the varieties of sales and contracts, their conditions and requirements, and so on, often by way of giving specific examples and declaring certain practices as violations of the general guidelines of the Qur’an. The explanatory role of Sunnah/hadith to the Qur’an is even more prominent in the sphere of devotional matters, such as the ritual prayer (salah). The Qur’an merely lays down the obligation that Muslims must pray. The Prophet supplemented this by asking his followers in a hadith to ‘pray the way you see me praying’. Then a great number of details arose and developed concerning the obligatory prayers, its various parts and manners of performance, mostly by the Sunnah or hadith, but also through the sayings of the Companions, who would say, for instance, after the Prophet’s death, that we saw the Prophet doing this or heard him saying that and would even specify the occasion and context. The more learned Companions developed the Sunnah further through juristic interpretation and ijtihad. It is sometimes difficult therefore to draw clear and categorical lines of distinction between the Prophetic Sunnah, hadith and the sayings of the Companions.


Q14) Has the hadith/Sunnah been also documented and written down like the Qur’an?


A) Yes, the Sunnah was reduced to words and documented, but not with the same degree of accuracy as that of the Qur’an. Initially the Prophet himself did not encourage the writing of his Sunnah, presumably so that people did not confuse his own sayings with the Qur’an. But it is reported that after some time when the accuracy of the Qur’anic text was assured, the Prophet permitted his Companions to write down his sayings if they so wished. Since writing down the Sunnah was not a requirement, weaknesses over the veracity of belated writings and reports of what the Prophet had said or done became somewhat problematic, as it became difficult to prevent incidents of fabrication and false reporting.


Literally thousands of hadith are on record. The two most authoritative collections of hadith are those of Muhammad b. Isma’il al-Bukhari (d. 256 AH/870 CE), known as Sahih al-Bukhari, and that of Muslim b. Hajjaj al-Nishapuri (d. 261 AH/875 CE), known as Sahih Muslim, each recording about 3,000 hadith, without repetitions, but much larger numbers of hadith have been collected and recorded in other collections. The six authoritative collections of hadith, known as al-sihah al-sithah (lit. the six sound collections) are, in addition to these two, those of Abu Daud al-Sijistani (d. 275 AH/889 CE), also named after him as Sunan Abu Daud (Sunan, as a technical term, signifies that the collection consists mainly of legal hadith), Ahmad b. Shu’ayb al-Nasa’i’s (d. 303 AH/915 CE) Sunan al-Nasa’i, and another Sunan collection by Muhammad b. Yazid al-Qazwini b. Majah (d. 273 AH/887 CE), known as Sunan Ibn Majah, and al-Jami’ al-Thirmidhi (jami’ signifying a comprehensive collection not confined to legal hadith) by Muhammad ibn ‘Isa al-Tirmidhi (d. 279 AH/892 CE). There are literally dozens of other hadith collections of various sizes offering different perspectives on their collections and the types of hadith they may have recorded, signifying a continuous effort, in the meantime, to leave out spurious and unreliable hadith, isolate and identify those that were doubtful or suspected of forgery, and so on.*


Q15) Do the Sunni and Shia use the same collections of hadith?


A) The Shia school or madhhab has four authoritative collections of their own. These are: Muhammad b Ya’qub al-Kulayni, Kitab al-Kafi; Muhammad b ‘Ali al-Babauyah, Man la Yahduruhu al-Faqih; Muhammad b ‘Ali al-Tusi’s Tahdhib al-Ahkam and idem, al-Istibsar. The Sunni and Shia collections do not differ a great deal in respect of contents and over the essentials of Islam or the Shariah, but they differ mainly in respect of the narrators and transmitters of hadith. Some individual transmitters of hadith that may be acceptable to the Sunnis are not acceptable to the Shia and vice versa. The Shi͑i collections also include the sayings of their imams into the body of hadith, whereas this is not the case with the Sunni collections. The Shi͑i imams themselves usually attribute their statements and positions to the Prophet and it is often the same message that is recorded through a different route or channel of transmitters. That said, there are also differences in respect of principles, for example concerning the Imamate as a theological principle and certain legal details in respect of marriage, guardianship, inheritance, etc. When all these differences are put together, the idea of a separate collection of hadith in the Shi͑i madhhab acquires its own characteristics.


Some examples of hadith:


‘None of you truly believes until he wishes for his brother that which he wishes for himself.’


‘God has no mercy on one who has no mercy for others.’


’Harm may neither be inflicted nor reciprocated in [the name of] Islam.’


‘Powerful is not he who knocks another down, but it is he who controls himself in a fit of anger.’


‘Actions are judged by their underlying intentions.’


‘He who eats his fill while his neighbor goes without food is not a [true] believer.’


Q16) Is Shariah the same or different from other legal systems?


A) Shariah may be described as a ‘legal system’ in a broad sense but it is perhaps more accurate to say that it lays down the fundamental principles of law, religion and ethics all combined. This can give rise to different legal structures, as it has indeed historically given rise to a variety of legal systems, all of which can be said to be based on Shariah, though not synonymous with it. In many cases the Shariah coexisted with an already existing legal order, such as the adat (custom) in the Malay world, the zawabit (subsidiary rules) during the Mughals and the qanun (statutory law) during the Ottomans. Governments throughout the long history of Islam also issued ordinances and administrative regulations establishing procedural guidelines, regulating customary practices and setting jurisdictional limits for the various sectors of government under the rubric of Siyasah (lit. policy), or Siyasah Shar͑iyyah (Shariah-oriented policy), which operated either as supplementary to Shariah or side by side with it, especially when they consisted of extra-Shariah subject-matter and rules.


Q17) How does the Shariah compare with common law?


A) There are similarities and differences between these two legal traditions. Substantive similarities in the values upheld by both systems relate to the fact that the Qur’an endorses Christianity and Judaism as valid religions and concurs to a large extent with the essence of morality, upholding justice, basic rights and obligations that may flow from this. Both the Shariah and common law are concerned primarily with the interests of private persons and are therefore more closely associated with the concept of ‘private law’. The legal tradition in both systems focus more on relations among individuals than between the individuals and the state.


Since the Shariah predates common law, it may have influenced the development of legal concepts after the Norman conquest of England in the eleventh century CE, which is when common law began to develop. The Normans also conquered and inherited the Islamic legal administration of the Emirate of Sicily, followed by a series of hostile encounters that took place during the Crusades. Common law has also influenced Islamic law, much later during the colonial period in the eighteenth and nineteenth centuries, but this was more through imposition and official policy rather than natural flow and influence of ideas. Yet the common-law rules that were adopted in the laws and practices of the colonies eventually became entrenched and persisted even during the post-colonial period. Common law is currently applicable in Muslim countries including Malaysia, Nigeria, the Sudan and Pakistan, and in the case of India the influence was more widespread, thus leading to the emergence of what became known as Anglo-Muhammadan Law. Yet the tendency began to be one of a mixed pattern of legal developments in the many Muslim countries that combine common law, statutory legislation, the Shariah and some aspects also of the Continental legal system associated with the Code Napoleon.


The common law of England refers primarily to the ancient customary law of the land. It is the body of law based on customs and court decisions which gave rise, in turn, to the principle known as stare decisis (lit. stand on things as decided). The decisions of earlier judges became the law for later ones. The Shariah does not, on the other hand, recognise the binding authority of judicial precedent in that order and holds instead to the unfettered freedom of the jurist-mujtahid and judge to decide based on their own conviction and understanding of the law. Whereas custom and experience rather than theorising constitute the basic postulates of the development of common law, by contrast, Shariah law originates in the revealed text of the Qur’an, which is then supplemented by the sayings and exemplary practice of the Prophet Muhammad. That said, the Shariah also recognises custom as a source of law, and twentieth century legal developments in some Muslim countries tend to take cognisance of the inherent merit of the doctrine of stare decisis.


Q18) Can you be more specific about commonalities and differences between the Shariah and common law?


A) One cannot be certain, but it is noted that the English trust and agency institutions in common law might have originated and possibly adapted from the waqf and Hawalah institutions of Shariah respectively during the Crusades. Trust law is by and large a creature of equity, which is attributed to the parallel jurisdiction of the Lord Chancellor to decide matters independently of the Royal Courts.


Other English legal institutions, such as the scholastic method, the license to teach, the law schools known as the Inns of Court and the European commenda (Islamic mudarabah, or qirad) may have also originated with and taken adaptations from Islamic law.


Differences are also noted, for instance, between the Shariah principle of khiyar al-‘ayb (lit. option of defect – the customer’s option, that is, of revocation of a sale due to defect subsequently discovered in the subject matter of sale) and the common law concept of caveat emptor (buyer beware). The former is basically saying ‘seller beware’ and makes it a responsibility of the seller to declare all the (hidden) defects he may know to the buyer, whereas the latter effectively makes it the buyer’s responsibility to investigate and inform himself – and the two concepts can generate differential results.


Q19) What about the civil law? How does it compare with the Shariah?


A) Civil law is mainly a product of developments in eighteenth- and nineteenth-century Europe. As a body of law, civil law is based on Roman law, both dealing with private rights and claims between individuals, as opposed to criminal law and offences against the state and matters of concern between the individual and state. After the fall of the Roman Empire, the customs of the ruling tribes developed into customary law throughout most of continental Europe. Roman law was rediscovered when European jurists began to codify the existing legal systems with Roman additions. The Corpus Juris Civil of Justinian I (sixth-century AD) was of special importance for these evolving legal systems. The development of civil law was further enhanced by the Code Napoleon 1804, which gave France a unified national code. Other countries of continental Europe and Latin America also followed the French lead. The French civil law tradition effectively maintains that the elected legislature is the decisive arm of public opinion and should be the sole law-making authority in the land. Judicial decisions flow from this law, and the judge is guided by the legal text, rationality and logic, not by the influence and authority of powerful rulers, or customs of ruling groups.


As for comparison between the Shariah and civil law, Muslim thinkers tend to find considerable common ground with the basic notions of civil law and Shariah. Even though the Shariah is grounded in the authority of both revelation and reason (wahy and caql), the notions of objectivity, rule of law and impartial enforcement of the law by a competent court are nevertheless entrenched in the Shariah.
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