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PREFACE

The Heritage Guide to the Constitution is intended to provide a succinct and accurate explanation of each clause of the Constitution as understood by the framing generation and as applied in contemporary law. While the Guide provides a reliable reference for lawmakers and policymakers and is useful for the trained jurist, it is written to be accessible and helpful for informed citizens and students of the Constitution as well.

To create such a unique line-by-line analysis of our supreme law, the editors engaged scholars and experts to elucidate each clause of the Constitution, from the Preamble to the Twenty-seventh Amendment. Each contributor was asked to write a brief essay on a particular clause with two objectives. First, the article was to provide a description of the original understanding of the clause, as far as it can be determined. If within the standard of original understanding there are credible and differing interpretations, they were to be noted and explained. (The concept of “originalism” is discussed in the introductory essay, “The Originalist Perspective.”) Second, the article was to provide an explanation of the current state of the law regarding the clause and, where appropriate, to give brief explanations of the historical development of current doctrine. At the end of each essay, the authors have added cross-references to other clauses in the Constitution, suggestions for further research, and a listing of significant cases concerning that clause. (An index of referenced cases is provided in Appendix A.)

Many individuals deserve acknowledgment for their ideas, comments, and substantive contributions in the long process of compiling this book. The project began in conversations between Dr. David F. Forte, Dr. Matthew Spalding, and then–Vice President Adam Meyerson of The Heritage Foundation and continued with the steady guidance of Edwin Meese III, the Ronald Reagan Distinguished Fellow in Public Policy. Executive Vice President Phil Truluck understood the importance of this unique scholarship and strongly supported the project from the beginning.

Mr. Meese acted as the Chairman of this project’s Editorial Advisory Board, which included distinguished scholars who read and commented on the essays as they were produced and edited. The Editorial Advisory Board for the second edition is made up of Gary S. Lawson of Boston University School of Law, John O. McGinnis of Northwestern University School of Law, Michael B. Rappaport of the University of San Diego School of Law, and Ronald D. Rotunda of Chapman University School of Law.

Numerous individuals contributed to the project working under Dr. Spalding. In the production of the second edition, Julia Shaw was invaluable as Assistant Executive Editor for the project, tracking essays through the process, checking case citations, and generally keeping a very complicated project organized. Ashlea Varndell assisted the project’s management, and Michael Kelsey supported the project throughout as a Research Fellow at Heritage and then Hillsdale College. Student researchers Renee Davis of the University of Dallas and John Brooks of Hillsdale College supported the project while interning at The Heritage Foundation. Heritage’s then–Vice President for Communications and Marketing Genevieve Wood played a vital role in the publication of the Guide, and Joshua Shepherd assisted with its production and marketing. Initial line editing was done by Jan Smith.

Several researchers also supported the project, working under Dr. Forte: Jon Beckman, Meggan Decker, Daniel Dew, Megan Dillhoff, Nathan Guinn, Matthew Hebebrand, Kevin McConnell, Anthony Miranda, Ryan Mulvey, Brandon Piteo, Benjamin Pruett, Colin Ray, Peter Reed, Christopher Stuart, and John Clay Sullivan.

As the revisions for the second edition began, the editors engaged a number of scholars to review relevant scholarly literature that had been published since the first edition: Kurt T. Lash of the University of Illinois College of Law, Gary S. Lawson of Boston University School of Law, Robert G. Natelson of the Independence Institute, Michael B. Rappaport of the University of San Diego School of Law, Ronald D. Rotunda of Chapman University School of Law, and Eugene Volokh of the UCLA School of Law. Other scholars, including some who were also contributors, provided valuable commentary on a number of particular articles.

Throughout, we have used The Chicago Manual of Style and The Bluebook: A Uniform System of Citations as style guides. For the text of the Constitution, we used the National Archives’ transcription of the document in its original form. For The Federalist Papers we used the 2006 Signet Classics edition, edited by Clinton Rossiter with an introduction and notes by Charles Kesler, which is taken from the first edition of the collected essays published in 1788 by J. and A. McLean.

Founded in 1973, The Heritage Foundation is a research and educational institution whose mission is to formulate and promote public policies based on the principles of free enterprise, limited government, individual freedom, traditional American values, and a strong national defense. Governed by an independent Board of Trustees, The Heritage Foundation is an independent, tax-exempt institution.

The Heritage Guide to the Constitution was made possible by two self-made entrepreneurs and generous philanthropists who made endowments to The Heritage Foundation. Born in Italy, Henry Salvatori founded the Western Geophysical Company, one of the most successful oil-exploration and contracting enterprises in the world. B. Kenneth Simon was a U.S. Marine during the Second World War before founding and building a thriving business to distribute, design, and contract the manufacture of packaging materials. Later in life, both men dedicated their time and considerable fortunes to strengthening the underpinnings of American liberty and constitutionalism.


FOREWORD

THE MEANING OF THE CONSTITUTION

The Constitution of the United States has endured for over two centuries. It remains the object of reverence for nearly all Americans and an object of admiration by peoples around the world. William Gladstone was right in 1878 when he described, in Life and Public Services, the U.S. Constitution as “the most wonderful work ever struck off at a given time by the brain and purpose of man.”

Part of the reason for the Constitution’s enduring strength is that it is the complement of the Declaration of Independence. The Declaration provided the philosophical basis for a government that exercises legitimate power by “the consent of the governed,” and it defined the conditions of a free people, whose rights and liberty are derived from their Creator. The Constitution delineated the structure of government and the rules for its operation, consistent with the creed of human liberty proclaimed in the Declaration.

Justice Joseph Story, in his Familiar Exposition of the Constitution of the United States (1840), described our founding document in these terms:

           We shall treat [our Constitution], not as a mere compact, or league, or confederacy, existing at the mere will of any one or more of the States, during their good pleasure; but, (as it purports on its face to be) as a Constitution of Government, framed and adopted by the people of the United States, and obligatory upon all the States, until it is altered, amended, or abolished by the people, in the manner pointed out in the instrument itself.

By the diffusion of power—horizontally among the three separate branches of the federal government and vertically in the allocation of power between the central government and the states—the Constitution’s Framers devised a structure of government strong enough to ensure the nation’s future strength and prosperity but without sufficient power to threaten the liberty of the people.

The Constitution and the government it establishes “has a just claim to [our] confidence and respect,” George Washington wrote in his Farewell Address (1796), because it is “the offspring of our choice, uninfluenced and unawed, adopted upon full investigation and mature deliberation, completely free in its principles, in the distribution of its powers uniting security with energy, and containing, within itself, a provision for its own amendment.”

The Constitution was born in crisis, when the very existence of the new United States was in jeopardy. The Framers understood the gravity of their task. As Alexander Hamilton noted in the general introduction to The Federalist,

           [A]fter an unequivocal experience of the inefficacy of the subsisting federal government, [the people] are called upon to deliberate on a new Constitution for the United States of America. The subject speaks its own importance; comprehending in its consequences nothing less than the existence of the Union, the safety and welfare of the parts of which it is composed, the fate of an empire in many respects the most interesting in the world.

Several important themes permeated the completed draft of the Constitution. The first, reflecting the mandate of the Declaration of Independence, was the recognition that the ultimate authority of a legitimate government depends on the consent of a free people. Thomas Jefferson had set forth the basic principle in his famous formulation:

           We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness. That to secure these rights, Governments are instituted among Men deriving their just powers from the consent of the governed.

That “all men are created equal” means that they are equally endowed with unalienable rights. Nature does not single out who is to govern and who is to be governed; there is no divine right of kings. Nor are rights a matter of legal privilege or the benevolence of some ruling class. Fundamental rights exist by nature, prior to government and conventional laws. It is because these individual rights are left unsecured that governments are instituted among men.

Consent is the means by which equality is made politically operable and whereby arbitrary power is thwarted. The natural standard for judging if a government is legitimate is whether that government rests on the consent of the governed. Any political powers not derived from the consent of the governed are, by the laws of nature, illegitimate and hence unjust.

The “consent of the governed” stands in contrast to “the will of the majority,” a view more current in European democracies. The “consent of the governed” describes a situation in which the people are self-governing in their communities, religions, and social institutions and into which the government may intrude only with the people’s consent. There exists between the people and limited government a vast social space in which men and women, in their individual and corporate capacities, may exercise their self-governing liberty. In Europe, the “will of the majority” signals an idea that all decisions are ultimately political and are routed through the government. Thus, limited government is not just a desirable objective; it is the essential bedrock of the American polity.

A second fundamental element of the Constitution is the concept of checks and balances. As James Madison famously wrote in The Federalist No. 51,

           In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself. A dependence on the people is, no doubt, the primary control on the government; but experience has taught mankind the necessity of auxiliary precautions.

These “auxiliary precautions” constitute the improved science of politics offered by the Framers and form the basis of their “republican remedy for the diseases most incident to republican government.” (The Federalist No. 10)

The “diseases most incident to republican government” were basically two: democratic tyranny and democratic ineptitude. The first was the problem of majority faction, the abuse of minority or individual rights by an “interested and overbearing” majority. The second was the problem of making a democratic form of government efficient and effective. The goal was limited but energetic government. The constitutional object was, as the late constitutional scholar Herbert Storing said, “a design of government with the powers to act and a structure to make it act wisely and responsibly.”

The particulars of the Framers’ political science were catalogued by Madison’s celebrated collaborator in The Federalist, Alexander Hamilton. Those particulars included such devices as representation, bicameralism, independent courts of law, and the “regular distribution of power into distinct departments,” as Hamilton put it in The Federalist No. 9; these were “means, and powerful means, by which the excellencies of republican government may be retained and its imperfections lessened or avoided.”

Central to their institutional scheme was the principle of separation of powers. As Madison bluntly put it in The Federalist No. 47, the “preservation of liberty requires that the three great departments of power should be separate and distinct,” for, as he also wrote,

           The accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of tyranny.

Madison described in The Federalist No. 51 how structure and human nature could be marshaled to protect liberty:

           [T]he great security against a gradual concentration of the several powers in the same department consists in giving to those who administer each department the necessary constitutional means and personal motives to resist encroachments of the others.

Thus, the separation of powers frustrates designs for power and at the same time creates an incentive to collaborate and cooperate, lessening conflict and concretizing a practical community of interest among political leaders.

Equally important to the constitutional design was the concept of federalism. At the Constitutional Convention there was great concern that an overreaction to the inadequacies of the Articles of Confederation might produce a tendency toward a single centralized and all-powerful national government. The resolution to such fears was, as Madison described it in The Federalist No. 39, a government that was “neither wholly federal nor wholly national” but a composite of the two. A half-century later, Alexis de Tocqueville would celebrate democracy in America as precisely the result of the political vitality spawned by this “incomplete” national government.

The institutional design was to divide sovereignty between two different levels of political entities, the nation and the states. This would prevent an unhealthy concentration of power in a single government. It would provide, as Madison said in The Federalist No. 51, a “double security . . . to the rights of the people.” Federalism, along with separation of powers, the Framers thought, would be the basic principled matrix of American constitutional liberty. “The different governments,” Madison concluded, “will control each other, at the same time that each will be controlled by itself.”

But institutional restraints on power were not all that federalism was about. There was also a deeper understanding—in fact, a far richer understanding—of why federalism mattered. When the delegates at Philadelphia convened in May 1787 to revise the ineffective Articles of Confederation, it was a foregone conclusion that the basic debate would concern the proper role of the states. Those who favored a diminution of state power, the Nationalists, saw unfettered state sovereignty under the Articles as the problem; not only did it allow the states to undermine congressional efforts to govern, it also rendered individual rights insecure in the hands of “interested and overbearing majorities.” Indeed, Madison, defending the Nationalists’ constitutional handiwork, went so far as to suggest in The Federalist No. 51 that only by way of a “judicious modification” of the federal principle was the new Constitution able to remedy the defects of popular, republican government.

The view of those who doubted the political efficacy of the new Constitution was that good popular government depended quite as much on a political community that would promote civic or public virtue as on a set of institutional devices designed to check the selfish impulses of the majority. As Herbert Storing has shown, this concern for community and civic virtue tempered and tamed somewhat the Nationalists’ tendency toward simply a large nation. Their reservations, as Storing put it, echo still through our political history.1

It is this understanding, that federalism can contribute to a sense of political community and hence to a kind of public spirit, that is too often ignored in our public discussions about federalism. But in a sense, it is this understanding that makes the American experiment in popular government truly the novel undertaking the Framers thought it to be.

At bottom, in the space left by a limited central government, the people could rule themselves by their own moral and social values and call on local political institutions to assist them. Where the people, through the Constitution, did consent for the central government to have a role, that role would similarly be guided by the people’s sense of what was valuable and good as articulated through the political institutions of the central government. Thus at its deepest level popular government means a structure of government that rests not only on the consent of the governed but also on a structure of government wherein the views of the people and their civic associations can be expressed and translated into public law and public policy, subject, of course, to the limits established by the Constitution. Through deliberation, debate, and compromise, a public consensus is formed about what constitutes the public good. It is this consensus on fundamental principles that knits individuals into a community of citizens. And it is the liberty to determine the morality of a community that is an important part of our liberty protected by the Constitution.

The Constitution is our most fundamental law. It is, in its own words, “the supreme Law of the Land.” Its translation into the legal rules under which we live occurs through the actions of all government entities, federal and state. What we know as “constitutional law” is the creation not only of the decisions of the Supreme Court, but also of the various Congresses and of the president.

Yet it is the court system, particularly the decisions of the Supreme Court that most observers identify as providing the basic corpus of “constitutional law.” This body of law, this judicial handiwork, is, in a fundamental way, unique in our scheme, for the Court is charged routinely, day in and day out, with the awesome task of addressing some of the most basic and most enduring questions that face our nation. The answers the Court gives are very important to the stability of the law so necessary for good government. But as the constitutional historian Charles Warren once noted, what is most important to remember is that “however the Court may interpret the provisions of the Constitution, it is still the Constitution which is the law, not the decisions of the Court.”2

By this, of course, Warren did not mean that a constitutional decision by the Supreme Court lacks the character of binding law. He meant that the Constitution remains the Constitution and that observers of the Court may fairly consider whether a particular Supreme Court decision was right or wrong. There remains in the country a vibrant and healthy debate among the members of the Supreme Court, as articulated in its opinions, and between the Court and academics, politicians, columnists and commentators, and the people generally about whether the Court has correctly understood and applied the fundamental law of the Constitution. We have seen throughout our history that when the Supreme Court greatly misconstrues the Constitution, generations of mischief may follow. The result is that, of its own accord or through the mechanism of the appointment process, the Supreme Court may come to revisit some of its doctrines and try, once again, to adjust its pronouncements to the commands of the Constitution.

This recognition of the distinction between constitutional law and the Constitution itself produces the conclusion that constitutional decisions, including those of the Supreme Court, need not be seen as the last words in constitutional construction. A correlative point is that constitutional interpretation is not the business of courts alone but is also, and properly, the business of all branches of government. Each of the three coordinate branches of government created and empowered by the Constitution—the executive and legislative no less than the judicial—has a duty to interpret the Constitution in the performance of its official functions. In fact, every official takes a solemn oath precisely to that effect. Chief Justice John Marshall, in Marbury v. Madison (1803), noted that the Constitution is a limitation on judicial power as well as on that of the executive and legislative branches. He reiterated that view in McCulloch v. Maryland (1819) when he cautioned judges never to forget it is a constitution they are expounding.

The Constitution—the original document of 1787 plus its amendments—is and must be understood to be the standard against which all laws, policies, and interpretations should be measured. It is our fundamental law because it represents the settled and deliberate will of the people, against which the actions of government officials must be squared. In the end, the continued success and viability of our democratic republic depends on our fidelity to, and the faithful exposition and interpretation of, this Constitution, our great charter of liberty.

[image: ]

I have been honored to have been associated with this unique project from the very beginning when it was envisioned and undertaken by Matthew Spalding under the auspices of the Henry Salvatori endowment at The Heritage Foundation. The esteemed members of the Editorial Advisory Board—Gary Lawson of Boston University School of Law, John O. McGinnis of Northwestern University School of Law, Mike Rappaport of the University of San Diego School of Law, and Ronald Rotunda of the Chapman University School of Law—assured the accuracy and analysis of the numerous articles in the Guide. Working with Dr. David Forte of Cleveland Marshall School of Law and Dr. Spalding of Hillsdale College, these scholars closely vetted each article to produce a work of enduring value.

Edwin Meese III                                                               

Honorary Chairman of the Editorial Advisory Board  
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1    Herbert J. Storing, “The Constitution and the Bill of Rights,” in Joseph M. Bessette, ed., Toward a More Perfect Union: Writings of Herbert J. Storing (Washington, D.C.: The AEI Press, 1995).

2    Charles Warren, The Supreme Court in United States History, 3 Vols., (Boston: Little, Brown, and Co., 1922–1924), 470–471.


INTRODUCTION TO THE CONSTITUTION

The United States Constitution is central to American life. The Declaration of Independence asserts the ends of American government: equal rights and the consent of the governed for the sake of life, liberty, and the pursuit of happiness. But the Constitution is the fundamental act of lawgiving which orders our politics, secures our rights, and defines our nation. It creates the institutions and practical arrangements by which we express our consent and govern ourselves. The development, design and structures of constitutionalism in the United States are important not because these concepts are old, or even exclusively ours, but because they form the basic architecture of American liberty.

The Road to Philadelphia

In 1774, after Parliament had shut down the Massachusetts legislature and closed the port of Boston in response to the Boston Tea Party, itself the culmination of various colonial protests against a decade of onerous British laws, the First Continental Congress advised Massachusetts to form an independent colonial government. In May 1776, a year after the first hostilities at Lexington and Concord, the Second Continental Congress charged the colonies to develop “such Government as shall, in the opinion of the Representatives of the People, best conduce to the happiness and safety of their Constituents in particular, and America in general.” These steps led to the development of constitutions for many of the colonies, the first being the one John Adams wrote for Massachusetts in 1780. Roundly skeptical of monarchs and overbearing leaders, these constitutions increased the power of the legislature to the diminishment of the executive. Most state legislatures appointed a one-term governor largely excluded from the legislative process, with minimal veto powers and negligible appointive authority.

At the same time, the colonies together began the process of creating the first constitution of the United States. Resolving to declare American independence in July 1776, the Second Continental Congress also called for the drafting of a plan to unify the colonies as a confederation. There had been attempts at national union before, such as Benjamin Franklin’s Albany Plan in 1754 proposing a governing body and an independent executive for the purposes of handling defense, trade, and the western lands. But with the coming of independence and the exigencies of war, there was a new urgency to regularize the common identity of the colonies. Proposed in 1777 and ratified in 1781, the Articles of Confederation—under which the nation won the Revolutionary War, formed diplomatic relations with major nations around the world, settled land claims, and began western expansion through the Northwest Ordinance—is an important bridge between the government of the Continental Congress and that of the current United States Constitution.1

From its inception, the Articles of Confederation was plagued with inherent weaknesses that ultimately made it unworkable. Because of the colonies’ distaste for British central authority, and based on their successful experience as united colonies, the Articles created a “Confederation and perpetual union” of sovereign states: “Each state retains its sovereignty, freedom and independence, and every power, jurisdiction, and right, which is not by this Confederation expressly delegated to the United States, in Congress assembled.” On paper, Congress had the power to make war and peace, regulate coinage, create a postal service, borrow money, and establish uniform weights and measures. Yet Congress lacked authority to impose taxes to cover national expenses or enforce requests on the states. Moreover, there was no independent executive or judiciary. Because all thirteen states had to ratify amendments, one state’s refusal prevented structural reform; nine of thirteen states had to approve important legislation or treaties, which meant that five states could thwart any major proposal.

By the end of the war in 1783, it was clear that the new system had become, as George Washington observed, “a shadow without the substance.” States were imposing punitive tariffs and refusing to protect property or enforce contracts. Weakness in international affairs and in the face of continuing European threats in North America, the inability to enforce a peace treaty with Great Britain, and the failure to collect enough taxes to pay foreign creditors intensified the drive for a stronger national government.2 An immediate impetus to re-evaluate the Articles was an armed revolt in 1786–1787 called Shays’ Rebellion. A group of farmers, objecting to a state law requiring that debts be paid in specie and to increasing farm and home foreclosures resulting from the law, took up arms in protest and attacked a federal armory in Springfield, Massachusetts. It was put down eventually by local militia, but the federal government proved helpless and unable to defend itself or quell the uprising.

In 1785, representatives from Maryland and Virginia, meeting at George Washington’s Mount Vernon home to discuss interstate trade, requested a gathering of all the states to discuss trade and commerce. The next year, delegates from several states met at a conference in Annapolis, Maryland, to discuss commercial issues. The Annapolis meeting was not a success as an insufficient number of states sent delegates, but James Madison and Alexander Hamilton persuaded that conference to issue a call for a general convention of all the states “to render the constitution of government adequate to the exigencies of the union.” From May 25 to September 17, 1787, delegates met in Philadelphia at the same statehouse (now called Independence Hall) from which the Second Continental Congress a decade earlier had issued the Declaration of Independence.

The Constitutional Convention

John Adams once described the Constitutional Convention as “the greatest single effort of national deliberation that the world has ever seen.” There were not only leaders in the fight for independence, such as Roger Sherman and John Dickinson, and leading thinkers just coming into prominence, such as James Madison, Alexander Hamilton, and Gouverneur Morris, but also prominent figures, such as Benjamin Franklin and George Washington. Patrick Henry and Samuel Adams, both of whom considered a strong national government antithetical to republican principles, did not attend the convention. Notably absent as well were John Jay, who was then the Secretary of Foreign Affairs, and John Adams and Thomas Jefferson, who were both out of the country representing the new nation. Their absence was providential: the attendance of both strong-willed figures might have made it impossible for the convention to make the compromises that proved essential to their work. Every state was represented except for Rhode Island, which opposed any major change in the Articles of Confederation fearing that a stronger national government would injure its lucrative trade.

As their first order of business, the delegates unanimously chose Washington as president of the convention. Though he had initially been hesitant to attend the convention, Washington pushed the delegates to adopt “no temporizing expedient” and instead to “probe the defects of the Constitution [i.e., the Articles of Confederation] to the bottom, and provide radical cures.” While they waited in Philadelphia for a quorum, Washington presided over daily meetings of the Virginia delegation to consider strategy and a set of reform proposals to be presented at the outset of the convention. Although he contributed to formal debate only once, at the end of the convention, Washington was actively involved throughout the three-and-a-half-month proceedings.

The convention had three basic rules: voting was to be by state, with each state, regardless of size or population, having one vote; proper decorum was to be maintained at all times; and the proceedings were to be strictly secret. To encourage free and open discussion and debate, the convention shifted back and forth between full sessions and meetings of the Committee of the Whole, a parliamentary procedure that allowed informal debate and flexibility in deciding and reconsidering individual issues. Although the convention hired a secretary, the best records of the debate—and thus the most immediate source of the Framers’ intentions—are the detailed notes written by James Madison, which were not published until 1840 in keeping with the pledge of secrecy.3

As soon as the convention agreed on its rules, Edmund Randolph, on behalf of the Virginia delegation, presented a set of fifteen resolutions, known as the Virginia Plan, which set aside the Articles of Confederation and created a new national government with separate legislative, executive, and judicial branches. The plan was largely the work of the young James Madison, who came to the convention extensively prepared and well-versed in the ancient and modern history of republican government. The delegates generally agreed on the powers that should be lodged in a national bicameral legislature but disagreed on how the states and popular opinion should be reflected in it. Under the Virginia Plan, population would determine representation in both houses of Congress, giving the advantage to larger, more populous states.

To protect their equal standing, delegates from less-populous states rallied around William Paterson’s alternative New Jersey Plan, which would preserve each state’s equal vote in a one-house Congress with slightly augmented powers. After the delegates rejected the New Jersey Plan, Roger Sherman proffered what is often called “the Great Compromise” (or the Connecticut Compromise, after Sherman’s home state), under which a House of Representatives would be apportioned based on population and each state would have an equal vote in a Senate. A special Committee of Eleven (one delegate from each state present at the time) elaborated on the proposal, and the convention then adopted it. As a precaution against having to assume the financial burdens of the smaller states, the larger states exacted an agreement that revenue bills would originate in the House, where the more populous states would have greater representation.

In late July, a Committee of Detail (John Rutledge of South Carolina, Edmund Randolph of Virginia, Nathaniel Gorham of Massachusetts, Oliver Ellsworth of Connecticut, and James Wilson of Pennsylvania) reworked the resolutions of the amended Virginia Plan into a draft constitution. The text now included a list of the key powers of Congress, a “necessary and proper” clause, and a number of prohibitions on the states. Over most of August and into early September, the convention carefully worked over this draft and then gave it to a Committee of Style (William Johnson of Connecticut, Alexander Hamilton of New York, Gouverneur Morris of Pennsylvania, James Madison of Virginia, and Rufus King of Massachusetts) to polish the language. The literary quality of the Constitution, most prominently the language of the Preamble, is due to Morris’s work. The delegates continued revising the final draft until September 17 (now celebrated as Constitution Day), when they signed the Constitution and sent it to the Congress of the Confederation, and the convention officially adjourned.

Some of the original fifty-five delegates had returned home over the course of the summer and were not present at the convention’s conclusion. Of the forty-one who remained, only three delegates—Edmund Randolph and George Mason of Virginia and Elbridge Gerry of Massachusetts—opposed the Constitution in its completed form and chose not to sign. Randolph, who had introduced the Virginia Plan, thought that the Constitution was not sufficiently republican and was wary of its single executive. Mason and Gerry, who later supported the Constitution and served in the First Congress, were concerned about the lack of a declaration of specific rights. Despite these objections, George Washington thought that it was “little short of a miracle” that the delegates had agreed on the new governing document.4

Reading the Constitution

The Constitution begins with a preamble, or introductory clause, asserting the authority—“We the People”—that establishes the document and “ordains” or orders it into effect. This is very different from the opening of the Articles of Confederation, which speaks in the name of individual states, and represents an important shift (strongly opposed by some) in the understanding of the constitutional sovereignty underlying the document. The Preamble then proclaims the ends or purposes for which the Constitution is formed.

After the Preamble, the rest of the Constitution—being a practical document to create a framework of law—describes the powers, procedures, and institutions of government. The Constitution is divided into seven parts, or articles, each dealing with a general subject. Each article is further divided into sections and clauses. The first three articles create three distinct branches of government: the legislature, the executive, and the judiciary. These three branches correspond to the three primary functions of governing: to make laws, to execute and enforce the laws, and to uphold (judge or adjudicate) the rule of those laws by applying them to particular cases.

The Constitution creates three branches of government of equal “rank” in relation to each other. No branch is higher or lower than any other, and no branch controls the others; each has independent authority and unique powers. The order—legislature, executive, judiciary—is important, however, moving from the most to the least “democratic” (that is, from the most to the least directly chosen by the people). The Constitution lodges the basic power of government in the legislature not only because it is the branch most directly representative of popular opinion, but also because the very essence of governing according to the rule of law is centered on the legitimate authority to make laws.

The Constitution creates a government of delegated and enumerated powers. Despite the popular term “states’ rights,” no government (federal, state, county, or local) actually possesses any rights at all. Recall from the Declaration of Independence that persons are endowed with unalienable rights. Governments possess only powers, which in legitimate governments are derived from the consent of the governed. In particular, governments have only those powers that are given (or delegated) to them by the people. The concept of enumerated (or listed) powers follows from the concept of delegated powers, as the functional purpose of a constitution is to write down and assign the powers granted to government. The delegation of powers to government and a written agreement as to the extent (and limits) of those powers are critical elements of limited constitutional government.

The status of the states within the constitutional system is defined in Article IV, which requires that every state give its “Full Faith and Credit” to the laws and decisions of every other state and that citizens of each state enjoy all privileges and immunities of citizenship in every other state—both of which are conducive to establishing the rule of law. It also provides for the admission of new states to the union as states, not colonies, on an equal footing with the original thirteen—an exceedingly important distinction responsible for America’s successful growth as a nation of states rather than as a colonial empire. Finally, Article IV stipulates that the United States will guarantee to each state a republican form of government and protect the states from invasion and, upon request, domestic violence.

Article V provides a process for amending the Constitution. Here we see the American concept that the Constitution is fundamental law that can be changed, thus allowing for constitutional reform and adaptation, but only by a popular decision-making process and not by ordinary legislation or judicial decree. Neither an exclusively federal nor an exclusively state action, the amendment process is a shared responsibility of both Congress and the states representing the American people.

Article VI ensures that America’s legal system—especially the federal and state courts—is centered on the United States Constitution. It begins by recognizing the debts that existed prior to the Constitution, which is to say it recognizes that the United States existed before the United States Constitution. More important, it makes the Constitution and the laws and treaties made pursuant to it the “supreme Law of the Land.” Finally, Article VI bans religious tests for office and instead binds all federal and state officeholders, by oath, to the Constitution.

Article VII requires the Constitution to be ratified by state conventions rather than state legislatures, again pointing to the document’s legitimacy in the sovereignty of the people acting in their state capacity. It also dates the Constitution in “the Year of our Lord” 1787 and “of the Independence of the United States of America the twelfth,” thereby locating the document in time according to the religious traditions of Western civilization and the birth of the United States as proclaimed in the Declaration of Independence.

Auxiliary Precautions

In addition to the formal provisions of the document, there are three important but unstated mechanisms at work in the Constitution: the extended republic, the separation of powers, and federalism. These “auxiliary precautions” constitute improvements in the science of politics developed by the Founders and form the basis of what they called in The Federalist No. 10 “a republican remedy for the diseases most incident to republican government.”

The effect of representation—of individual citizens being represented in the government rather than ruling through direct participatory democracy—is to refine and moderate public opinion through a deliberative process. Extending the Republic, literally increasing the size of the nation, would take in a greater number and variety of opinions, making it harder for a majority to form on narrow interests contrary to the common good. The Founders also knew, as Madison explained in The Federalist No. 48, that “the accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective, may justly be pronounced the very definition of tyranny.” In order to distribute power and prevent its accumulation, they created three separate branches of government, each performing its own functions and duties and sharing a few powers—as when the president shares the legislative power through the veto—so that they would have an incentive to check each other.

And although national powers were clearly enhanced by the Constitution, the federal government was to exercise only delegated powers, the remainder being reserved to the states or the people. While they harbored no doctrinaire aversion to government as such, the Framers remained distrustful of government in general and of a centralized federal government in particular. “The powers delegated by the proposed Constitution to the federal government are few and defined,” Madison wrote in The Federalist No. 45. “Those which are to remain in the State governments are numerous and indefinite.” In the same way that the separation of powers works within the federal and state constitutions, federalism is the basic operational structure of American constitutional government as a whole and provides the process by which the two levels of government check each other.

Debating the Constitution

On September 28, 1787, according to the rules of the Constitution, Congress sent the document to the states to be ratified not by state legislatures but by conventions that were elected by the people of each state.

Those who had concluded that the government under the Articles of Confederation was weak and ineffective, who had advocated a convention to substantially rework the structure of the national government, and who then had supported the new constitution were called “Federalists,” while those who opposed changing that structure and then opposed the ratification of the new constitution became known as “Anti-Federalists.” Made up of diverse elements and various individuals, the Anti-Federalists generally held that the only way to have limited government and self-reliant citizens was through a small republic, and they believed that the Constitution gave too much power to the federal government relative to the states. They were especially suspicious of executive power, fearing that the presidency would evolve into a monarchy over time. At the same time, they warned of judicial tyranny stemming from the creation of independent, life-tenured judges. While the Anti-Federalists failed to prevent ratification of the Constitution, their efforts led directly to the creation of the first ten amendments to the U.S. Constitution. Many of their concerns and warnings, whether or not they justified opposition to the Constitution, were prescient in light of modern changes in American constitutionalism.5

During the ratification debate in the State of New York, Hamilton, Madison, and John Jay wrote a series of newspaper essays under the pen name of Publius (a figure from Roman republican history) to refute the arguments of the Anti-Federalists. The eighty-five essays, mostly published between October 1787 and August 1788, were later published in book form as The Federalist (also known as The Federalist Papers). The initial essays (Nos. 2 through 14) stress the weaknesses of the Confederation and the advantages of a strong and permanent national union. The middle essays (Nos. 15 through 36) argue for energetic government, in particular the need for the government to be able to tax and provide for national defense. The last essays (Nos. 37 through 85) describe the branches and powers of the new government and explain the “conformity of the proposed Constitution to the true principles of republican government.” These essays are the leading presentation of the Federalist position.6

The first state convention to ratify the Constitution was Delaware’s, on December 7, 1787; the last convention of the thirteen original colonies was that of Rhode Island, on May 29, 1790, two-and-a-half years later. Although there was strong opposition in Massachusetts, Virginia, New York, and North Carolina, in the end no state convention decided against ratifying the new constitution. With the ratification by the ninth state convention—New Hampshire, on June 21, 1788—Congress passed a resolution to make the new constitution operative and set dates for choosing presidential electors and the opening session of the new Congress.7

A Bill of Rights

There had been some discussion at the Constitutional Convention of a bill of rights, but the proposal was rejected on the grounds that there was no need for a bill of rights in a federal constitution of limited powers (unlike the state constitutions of extensive reserved powers) and that enumerating rights would imply powers not delegated. The lack of a bill of rights like that found in most state constitutions, however, became a rallying cry for the Anti-Federalists in the ratification debate, and the advocates of the Constitution agreed to add one in the first session of Congress.

When Congress convened in March 1789, Representative James Madison took charge of the process. Only eighteen months before, as a member of the Philadelphia convention, Madison had opposed a bill of rights, but he wanted above all for the new constitution to be ratified and, if possible, have the widest possible popular support. If that meant adding a bill of rights, then Madison would draft the language himself to make sure that these early amendments did not impair the Constitution’s original design.8

Based largely on George Mason’s Declaration of Rights written for the Virginia Constitution of 1776, seventeen amendments were quickly introduced. Congress adopted twelve, and President Washington forwarded them to the states for ratification. By December 15, 1791, three-fourths of the states had ratified ten amendments, now known collectively as the Bill of Rights (the first two proposed amendments concerning the number of constituents for each representative and the compensation of congressmen, were not ratified).

The First Amendment guarantees substantive political rights involving religion, speech, press, assembly, and petition, recognizing certain areas that are to be free from federal government interference. Likewise, the Second Amendment guarantees an individual right to keep and bear arms. The next six amendments deal with more procedural political rights, mostly restraints on criminal procedure that regulate the exercise of government’s law enforcement power so that it is not arbitrary or excessive.

The Bill of Rights also includes important property protections. The Second Amendment prohibits confiscation of arms, and the Third Amendment prohibits the lodging of troops in any home. The Fourth Amendment prohibits unreasonable searches and seizures of persons, homes, papers, and effects, and the Eighth Amendment prohibits excessive bail and fines, as well as cruel and unusual punishment, an additional protection of property in one’s person. Most significantly, of course, the Fifth Amendment says that no person shall “be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.” In this sense, the protection of property is both a substantive and a procedural right guaranteed by the Constitution.

The Ninth and Tenth Amendments briefly encapsulate the twofold theory of the Constitution, and address the confusion (which was Madison’s concern) that may arise in misreading the other amendments to imply unlimited federal powers. The purpose of the Constitution is to protect rights that stem not from the government but from our human nature and thus belong to the people themselves, and to limit the powers of the national government to those delegated to it by the people through the Constitution.

Amending the Constitution

There have been only seventeen additional amendments besides the Bill of Rights to the Constitution. A disputed Supreme Court decision (Chisholm v. Georgia, 1793) led to enactment of the Eleventh Amendment (1795), which limits the jurisdiction of the federal judiciary with regard to suits against states. The election of 1800, which was decided by the House of Representatives because of a tied electroal vote, led to enactment of the Twelfth Amendment (1804), which provided for separate balloting for president and vice president. The Civil War was followed by enactment of the Thirteenth, Fourteenth, and Fifteenth Amendments (ratified in 1865, 1868, and 1870, respectively), which abolished slavery; conferred citizenship on all persons born or naturalized in the United States and established the rule that a state cannot “deprive any person of life, liberty, or property, without due process of law”; and made clear that the right of citizens to vote cannot be denied or abridged on account of race, color, or previous condition of servitude.

There were four amendments during the Progressive era, at the beginning of the twentieth century. The Sixteenth Amendment (1913) gave Congress the power to levy taxes on incomes, from any source, without apportionment among the several states, and so was born the modern income tax. The Seventeenth Amendment (1913) provided for the direct election of senators by popular vote. The Eighteenth Amendment (1919), the so-called prohibition amendment, prohibited the manufacture, sale, or transportation of intoxicating liquors. (This failed experiment in social reform was repealed by the Twenty-first Amendment in 1933.) The Nineteenth Amendment (1920), completing a political movement that had started much earlier, extended to women the right to vote.

The remaining amendments have dealt with the executive and elections. The Twentieth Amendment (1933) cut in half the “lame-duck” period between presidential elections and the inauguration of the new executive; the Twenty-second Amendment (1951), following in the wake of Franklin Roosevelt’s four terms, limited presidents to two terms (the tradition until Roosevelt); the Twenty-third Amendment (1961) gave the District of Columbia electors in the electoral college system; the Twenty-fourth Amendment (1964) abolished poll taxes, which were used to deny persons the right to vote in presidential and congressional primaries and elections; and the Twenty-fifth Amendment (1967) established the procedure (in the wake of the Kennedy assassination) for presidential succession.

With the military draft of eighteen-year-old males during the Vietnam conflict, the Twenty-sixth Amendment (1971) lowered the voting age to eighteen, and the most recent change was the Twenty-seventh Amendment, which provided that any pay raise Congress votes itself would not take effect until after an intervening congressional election. It was ratified finally in 1992, 203 years after James Madison wrote and proposed it as part of the original Bill of Rights.

Arguing the Constitution

Written after ratification but before any source material on the Constitutional Convention was available, the first histories of the American Founding (most prominently those of John Marshall, David Ramsay, and Mercy Otis Warren) covered the period leading up to the Constitution but skipped over its framing. Justice Joseph Story’s three-volume Commentaries on the Constitution of the United States (1833), for instance, focuses on colonial history, the deficiencies of the Articles of Confederation, and the text of the Constitution but has only a few sentences on the Philadelphia convention.9 This changed in 1840 with the posthumous publication of James Madison’s notes of the Constitutional Convention debates, as can be seen for instance in George Bancroft’s ten-volume History of the United States of America, the last volume of which relies extensively on Madison’s notes.10 The first political group to take advantage of Madison’s notes were the abolitionist opponents of slavery, who argued that Madison’s notes proved that the Constitution was a pro-slavery bargain between North and South and as such a counterrevolution against the Declaration of Independence.

The debate over slavery in theory and practice created a constitutional crisis in the United States. Some, like Senator John C. Calhoun of South Carolina, had denied the principle of human equality in the Declaration and had gone so far as to embrace slavery as a “positive good.” Alexander Stephens, the vice president of the Confederacy, argued that slavery would be the cornerstone of their new nation. Chief Justice Roger B. Taney argued for the Supreme Court in Dred Scott v. Sanford that slaves were property under the U.S. Constitution and “had no rights which the white man was bound to respect.” Senator Stephen Douglas of Illinois hoped to solve the problem by turning to “popular sovereignty” and allowing territories and new states to decide for themselves whether to endorse slavery. Abraham Lincoln held that slavery violated the Declaration of Independence and recalled the nation to the Founders’ Constitution and the principles it enshrined in order to place slavery once again on “the road to ultimate extinction.” He maintained that the Constitution was made to secure the principles proclaimed in the Declaration of Independence and that those principles and the Constitution, properly understood, were perfectly compatible. His achievement, in the midst of civil war, was to preserve the constitutional republic while restoring its dedication to the timeless principles that form its central idea.

In the years after the Civil War and with the rise of American industrialization, some concluded that the original constitutional system had failed completely and that America needed fundamental social and political reform appropriate for the modern age. Having studied with or been influenced by political thinkers in England, France and especially Germany, these “progressive” thinkers set out to create a movement in the United States that for the first time self-consciously aimed at changing the principles and practices of American constitutionalism.

This “revolt against formalism” took many forms, in theology, history, law and politics, and social policy.11 In the academy, progressives held that there were no self-evident truths but only historical values, and they repudiated any concepts of natural right or natural law—that is, ideas of right and law grounded in a fixed or enduring nature. Scholars like James Allen Smith and most famously Charles Beard argued that the Constitution represented the triumph of moneyed elites protecting their economic interests in the face of a populist revolution. Progressive historians asserted that the democratic forces of the American Revolution, having produced an idealistic Declaration of Independence, were later defeated by reactionary forces that produced an antidemocratic constitution, an interpretation that is widely portrayed as the key dynamic of American political history. The Constitution’s focus on controlling and restricting government power and moderating democratic opinion was viewed as misguided and a serious barrier to the extensive government thought necessary for progress. As a result, the practical aim of the progressives was to make the Constitution flexible and pliable by replacing the original constitutional system of individual rights and limited government with a “living” Constitution of evolving rights and unlimited government capable of easy growth and adaptation in changing times.12

The judiciary would play the central role in legitimizing this new constitutionalism through innovative and forward-looking interpretations of the Constitution. Oliver Wendell Holmes (who served on the Supreme Court from 1902 to 1932) famously argued that the life of the law was nothing more than experience, and that the key factor in the development (and interpretation) of the law was a consideration of “the felt needs of the time.” According to this outcome-oriented jurisprudence, later called “legal realism,” judging is not distinct from legislating but merely a different form of it, filling in the “gaps” created by general laws. Judges determine not only what the Constitution says about certain questions but also, in effect, what policies will best harmonize the document’s presumptions with popular opinion.13

The response to the claims of progressive constitutionalism came in several forms. The economic interpretation of the Constitution was refuted by the historians Robert Brown and Forrest McDonald.14 More mainstream academics attempted to forge an historical consensus that emphasized the Lockean principles of classical liberalism as the foundation of American constitutionalism15 while another group of historians (preeminently J. G. A. Pocock and Bernard Bailyn) argued that the American Founding was not Lockean at all but instead posited a republican synthesis of radical Whig ideology that defined the origins of the American Revolution.16 Over time, these historical debates turned academic attention increasingly to a direct reconsideration of the Founders’ ideas and political thought, seen for instance in the early essays of the historian Douglas Adair and the seminal work of Martin Diamond to revive The Federalist Papers—in particular Madison’s Federalist No. 10—as the political theory of the Constitution.17 The progressive interpretation was later revived by scholars such as Merrill Jensen, while Gordon Wood developed an adaptation of the republican synthesis. The intellectual efforts of Adair and Diamond have been matured and expanded by the students of Leo Strauss and in particular the Claremont school of thought led by Harry Jaffa and Charles Kesler.18 Constitutional historians and practitioners also argued against the progressives. Contemporary scholars such as Edward Corwin and Andrew McLaughlin defended traditional constitutionalism as a means to order and restrain government, as did numerous jurists such as William Howard Taft and George Sutherland.19 Scholars associated with the National Association for Constitutional Government (NACG) and its publication Constitutional Review made informed arguments against progressivism and affirmed constitutional government.20 Although challenged and debated, the broad contours of the progressive interpretation still form the leading arguments opposing the traditional views of American constitutionalism.21

The progressive constitutional view came into maturity during the New Deal. At first, the Supreme Court struck down many of Franklin Roosevelt’s New Deal programs—regulating agriculture, manufacturing, labor, transportation—as unconstitutional. But eventually two justices modified Supreme Court doctrine and allowed New Deal initiatives to be approved. The process was fully concretized when Roosevelt was able to appoint new justices who dramatically changed the direction of the Supreme Court. In this way the Constitution was changed not by the process of amendment but by the interpretation on the part of judges, amounting to what some have called a constitutional revolution.22 Traditional arguments against progressive and New Deal constitutionalism became even more focused in the scholarship responding to the activist decisions of the Warren Court, laying the groundwork for what came to be called broadly “originalism” and calling for a revival of a traditional constitutionalism of the American founders, or what then-Attorney General Edwin Meese in a series of important speeches criticizing liberal jurisprudence referred to as a jurisprudence of original intention.23 In recent years, these calls have led to a robust body of originalist scholarship and, with the founding of the Federalist Society in 1982, a growing number of originalist law students, lawyers and jurists.24
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A NOTE ON THE ORIGINALIST PERSPECTIVE

Written constitutionalism implies that those who make (the legislature), adjudicate (the courts), and enforce (the executive) the law ought to be guided by the meaning of the United States Constitution—the “supreme Law of the Land”—as it was understood by those who wrote and ratified the Constitution and its amendments. As Chief Justice John Marshall said in Marbury v. Madison (1803), “The powers of the legislature are defined, and limited; and that those limits may not be mistaken, or forgotten, the constitution is written. To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained?”

Nonetheless, by a long and complicated development in American legal thought—including the influence of progressivism, pragmatism, sociological jurisprudence, and legal realism—the view of the appropriate place of the original Constitution in our law came to be seriously eroded over the course of the last century. In its stead grew a theory of the Constitution as a “living document” with no fixed meaning, subject to changing interpretations according to the “spirit of the times,” or more particularly, by the views of the judges who decide the cases. That looser standard came to dominate constitutional interpretation particularly during the second half of the twentieth century.

Confronting the theory of the “living Constitution,” a number of scholars began disputing the grounding of much of the modern Supreme Court’s jurisprudence, particularly in the areas of religion, criminal procedure, and abortion. In 1985, Attorney General Edwin Meese III delivered a series of speeches challenging the then dominant view of constitutional jurisprudence. He called for judges to embrace a “jurisprudence of original intention.” Meese’s effort took what had been a growing dispute among academics and historians and thrust it into national prominence. The Attorney General’s call changed the way the Senate and the public looked at the Supreme Court. It derailed the then standard “non-interpretivist” methodology of parsing the Constitution—that is, the idea that Constitutional principles behind the text can be modified and freely adapted to modern problems and sensibilities. Meese’s speech encouraged new research into virtually every clause of the Constitution.1 It affected the way many judicial opinions are written. It would help to make Justice Antonin Scalia’s name a household word.

In point of fact, Attorney General Meese had given impetus to what was already in train. The cases dealing with criminal procedure (and the incorporation of the Bill of Rights into the Fourteenth Amendment), the Establishment Clause, and abortion had already engendered an outpouring of historical investigation—most of it to dispute but some also to defend the respective majority opinions. In sum, scholars and Supreme Court justices were already “doing” originalist research by the time Attorney General Meese gave the project new momentum.

While scholars were researching into the original understanding of particular clauses of the Constitution, the debate over originalism as a theory of interpretation grew apace. Many believe that Robert Bork provided the opening salvo in his 1971 article “Neutral Principles and Some First Amendment Problems,”2 followed in 1976 by Justice William Rehnquist’s critique “The Notion of a Living Constitution” and the next year by Raoul Berger’s broadside Government by Judiciary. The growing corpus of historical investigations into original intent, as well as the articulate attacks on the freewheeling methods of interpretation being employed by judges, impelled a counterattack by the defenders of the status quo. Paul Brest, who actually coined the term “originalism,” put forward an articulate critique of originalism in 1980. Thus, by the time Attorney General Meese had made the issue one of national import, the contest had already been joined.3

In part, because of Brest’s critique and that of H. Jefferson Powell, among others, the theory of originalism underwent internal modifications and renewed rigor. As has often been reported, originalism evolved from notions of the “original intent” of the Framers, to that of the ratifiers, to “original meaning,” and to “original public meaning” (the last the most espoused, though there remain prominent academic defenders of “original intent”). Today, there are many different schools of originalist theory, even among those espousing “original public meaning,” as well as critics. Although a few critics of originalism continue to echo Justice William J. Brennan’s unfounded and calumnious criticism of Attorney General Meese’s position as “little more than arrogance cloaked as humility,”4 most critics take the theory as a serious intellectual rather than political enterprise.

Originalism in the literature today is in fact the major interpretive theory with which all sides contend. True, Ronald Dworkin continued to embrace a theory of interpretation that included nontextual underlying moral principles. And John Hart Ely’s “representative reinforcing” model, seeking to expand access to and accountability of the political branches, also continues to have adherents, arguably including Justice Stephen Breyer. But it is originalism that frankly occupies pride of place as the focus of interpretive debate among academics.

As noted, some originalists responded to their critics by developing what has been termed the “New Originalism” or the “Doctrine of Original Public Meaning.” Other originalists differentiated between “constitutional interpretation” and “constitutional construction,” and some developed the idea of “original methods originalism,” which includes not only the Framers’ meaning of the text, but also their method of interpreting the text.5

The term the “New Originalism” argues that originalism governs the adjudication of cases under the provisions of the Constitution when provisions are not ambiguous or unclear. Where meaning runs out, however, New Originalists argue that judges must engage in “construction” as opposed to interpretation. Justice Scalia has rejected the concept of construction. Other academics, also rejecting the idea of construction, have developed the idea of “original methods originalism,” which suggests that the meaning of the text is fixed not only by the meaning of words but also by the interpretive methods the Framers expected to apply.6

Among the many contributors to the development of an originalist theory of interpretation, the following authors have been particularly prominent (this is but a partial listing): Lawrence A. Alexander, Jack M. Balkin, Randy E. Barnett, Stephen G. Calabresi, Robert N. Clinton, Frank Easterbrook, Jeffrey Goldsworthy, Kurt T. Lash, Gary S. Lawson, Thomas B. McAffee, Michael W. McConnell, Gary L. McDowell, John O. McGinnis, Robert G. Natelson, Michael Stokes Paulson, Michael J. Perry, Roger Pilon, Saikrishna B. Prakash, Stephen B. Presser, Michael B. Rappaport, Ronald D. Rotunda, Richard B. Saphire, Antonin Scalia, Guy Seidman, Lawrence B. Solum, Lee J. Strang, Clarence Thomas, and Keith E. Whittington.

As complex as an originalist jurisprudence may be, the attempt to build a well-grounded nonoriginalist justification of Supreme Court decisions (excepting the desideratum of following stare decisis) is still short of success. At the same time, those espousing originalism have profited from the criticism of nonoriginalists, and the originalist enterprise has become more nuanced and self-critical as research into the Founding period continues to flourish.

Indeed, it is fair to say that this generation of scholars knows more about what went into the Constitution than any other since the time of the Founding. To borrow from Thomas Jefferson, in a significant sense “we are all originalists” now.

This is true of both “liberal” and “conservative” judges. For example, in United States Term Limits, Inc. v. Thornton (1995), Justices John Paul Stevens and Clarence Thomas engaged in a debate over whether the Framers intended the Qualifications Clauses (Article I, Section 2, Clause 2 and Article I, Section 3, Clause 3) to be the upper limit of what could be required of a person running for Congress. In Wallace v. Jaffree (1985), Justice William H. Rehnquist expounded on the original understanding of the Establishment Clause (the First Amendment), which Justice David Souter sought to rebut in Lee v. Weisman (1992). Even among avowed originalists, fruitful debate takes place. In McIntyre v. Ohio Elections Commission (1995), Justices Thomas and Scalia disputed whether the anonymous pamphleteering of the Founding generation was evidence that the free speech guarantee of the First Amendment was meant to protect such a practice. The entire set of opinions, both majority and dissenting, in District of Columbia v. Heller (2008) was an extended foray into the original understanding of the Second Amendment.

Originalism is championed for a number of fundamental reasons. First, it comports with the nature of a constitution, which binds and limits any particular generation from ruling according to the passion of the times. The Framers of the Constitution of 1787 knew what they were about, forming a frame of government for “ourselves and our Posterity.” They did not understand “We the People” to be merely an assemblage of individuals at any one point in time but a “people” as an association, indeed a number of overlapping associations, over the course of many generations, including our own. In the end, the Constitution of 1787 is as much a constitution for us as it was for the Founding generation.

Second, originalism supports legitimate popular government that is accountable. The Framers believed that a form of government accountable to the people, leaving them fundamentally in charge of their own destinies, best protected human liberty. If liberty is a fundamental aspect of human nature, then the Constitution of 1787 should be defended as a successful champion of human freedom. Originalism sits in frank gratitude for the political, economic, and spiritual prosperity midwived by the Constitution and the trust the Constitution places in the people to correct their own errors (and to expand the kinds of persons who constitute “the People”).

Third, originalism accords with the constitutional purpose of limiting government. It understands the several parts of the federal government to be creatures of the Constitution and to have no legitimate existence outside of the Constitution. The authority of these various entities extends no further than what was devolved upon them by the Constitution. “[I]n all free States the Constitution is fixd,” Samuel Adams wrote, “& as the supreme Legislative derives its Power & Authority from the Constitution, it cannot overleap the Bounds of it without destroying its own foundation.”7

Fourth, it follows that originalism limits the judiciary. It prevents the Supreme Court from asserting its will over the careful mix of institutional arrangements that are charged with making policy, each accountable in various ways to the people. Chief Justice John Marshall, overtly deferring to the intention of the Framers, insisted that “that the framers of the constitution contemplated that instrument, as a rule for the government of courts, as well as of the legislature.” In words that judges and academics might well contemplate today, Marshall said in Marbury v. Madison,

           Why otherwise does it direct the judges to take an oath to support it? This oath certainly applies, in an especial manner, to their conduct in their official character. How immoral to impose it on them, if they were to be used as the instruments, and the knowing instruments, for violating what they swear to support!

Fifth, supported by recent research, originalism comports with the understanding of what our Constitution was to be by the people who formed and ratified that document. It affirms that the Constitution is a coherent and interrelated document, with subtle balances incorporated throughout. Reflecting the Founders’ understanding of the self-motivated impulses of human nature, the Constitution erected devices that work to frustrate those impulses while leaving open channels for effective and mutually supporting collaboration. It is, in short, a remarkable historical achievement, and unbalancing part of it could dismantle the sophisticated devices it erected to protect the people’s liberty. Originalism includes the constitutional amendments, many of which have significantly changed the content of the Constitution of 1787. In sum, originalism is not about what the nonoriginalists call “framer worship” and instead is about giving effect to whatever is legally placed into the Constitution. In fact, further originalist research since the time of Mr. Meese’s speech has led many to contend that incorporation of the Bill of Rights to limit the states was in fact intended by the framers of the Fourteenth Amendment.

Sixth, originalism, properly pursued, is not result-oriented, whereas much nonoriginalist writing is patently so. If evidence demonstrates that the original meaning of the commerce power, for example, was broader than we might wish, then the originalist ethically must accept the conclusion. If evidence shows that the commerce power was to be more limited than it is permitted to be today, then the originalist can legitimately criticize governmental institutions for neglecting their constitutional duty. In either case, the originalist is called to be humble in the face of facts. The concept of the Constitution of 1787 as a good first draft in need of constant revision and updating—encapsulated in vague phrases such as the “living Constitution”—merely turns the Constitution into an unwritten charter to be developed by the contemporary values of sitting judges.

Discerning the Founders’ original understanding is not a simple task. There are the problems of the availability of evidence; the reliability of the data; the relative weight of authority to be given to different events, personalities, and organizations of the era; the relevance of subsequent history; and the conceptual apparatus needed to interpret the data. Originalists differ among themselves on all these points and sometimes come to widely divergent conclusions. Nevertheless, the values underlying originalism do mean that the quest, as best as we can accomplish it, is a moral imperative.

How does one go about ascertaining the original meaning of the Constitution? All originalists begin with the text of the Constitution, the words of a particular clause. In the search for the meaning of the text and its legal effect, originalist researchers variously look to some or all of the following (with debated priority):

           •    The evident meaning of the words.

           •    The meaning according to the lexicon of the times.

           •    The meaning in context with other sections of the Constitution.

           •    The meaning according to the Framer who suggested the language.

           •    The elucidation of the meaning by debate within the Constitutional Convention.

           •    The historical provenance of the words, particularly their legal history.

           •    The words in the context of the contemporaneous social, economic, and political events.

           •    The words in the context of the Revolutionary struggle.

           •    The words in the context of the political philosophy shared by the Founding generation or by the particular interlocutors at the Convention.

           •    Historical, religious, and philosophical authority put forward by the Framers.

           •    The commentary in the ratification debates.

           •    The commentary by contemporaneous interpreters, such as Publius in The Federalist Papers.

           •    The subsequent historical practice by the Founding generation to exemplify the understood meaning (e.g., the actions of President Washington, the First Congress, and Chief Justice Marshall).

           •    Early judicial interpretations.

           •    Evidence of long-standing traditions that demonstrate the people’s understanding of the words.

As passed down by Sir William Blackstone and later summarized by Justice Joseph Story, similar interpretive principles guided the Framing generation itself. It is the legal effect of the words in the text that matters, and its meaning is to be determined by well-known and refined rules of interpretation, supplemented where helpful by the understanding of those who drafted the text and the legal culture within which they operated. As Chief Justice Marshall put it,

           To say that the intention of the instrument must prevail; that this intention must be collected from its words; that its words are to be understood in that sense in which they are generally used by those for whom the instrument was intended; that its provisions are neither to be restricted into insignificance, nor extended to objects not comprehended in them, nor contemplated by its framers;—is to repeat what has been already said more at large, and is all that can be necessary. (Ogden v. Saunders, Marshall, C. J., dissenting (1827))

Marshall’s dialectical manner of parsing a text, seeking its place in the coherent context of the document, buttressed by the understanding of those who drafted it and the generally applicable legal principles of the time are exemplified by his classic opinions in Marbury v. Madison, McCulloch v. Maryland (1819), Gibbons v. Ogden (1824), and Barron v. Baltimore (1833). Both Marshall’s ideological allies and his enemies, such as Alexander Hamilton and Thomas Jefferson, utilized the same method of understanding.

Originalism does not remove controversy or disagreement, but it does cabin it within a principled constitutional tradition that makes real the Rule of Law. Without that, we are destined, as Aristotle warned long ago, to fall into the “rule of men.”

With its format of brief didactic essays, the work that follows does not seek to be a thorough defense of originalism against its critics, nor does it choose which strains of originalism or which authorities are to be accorded greater legitimacy than others. But it does respect the originalist endeavor. Each contributor was asked to include a description of the original understanding of the meaning of the clause, as far as it can be determined, and to note and explain any credible and differing originalist interpretations.

It is within this tradition that this volume is respectfully offered to the consideration of the reader.

David F. Forte            
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THE CONSTITUTION OF THE UNITED STATES

Preamble

WE THE PEOPLE of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.

ARTICLE. I.

Section. 1.

Legislative Powers

All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

Section. 2.

House of Representatives

The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

Requirements of Office

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.

[Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.] The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.

Changed by Section 2 of the Fourteenth Amendment

When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.

Speaker Impeachment

The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power of Impeachment.

Section. 3.

Senate Changed by the Seventeenth Amendment

The Senate of the United States shall be composed of two Senators from each State, [chosen by the Legislature thereof] for six Years; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year; [and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.]

Changed by the Seventeenth Amendment Requirements of Office

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.

Role of Vice President

The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the Vice President, or when he shall exercise the Office of President of the United States.

Impeachment

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

Section. 4.

Elections

The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators.

The Congress shall assemble at least once in every Year, and such Meeting shall [be on the first Monday in December,] unless they shall by Law appoint a different Day.

Section. 5.

Changed by Section 2 of the Twentieth Amendment

Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in such Manner, and under such Penalties as each House may provide.

Rules of Proceedings

Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members of either House on any question shall, at the Desire of one fifth of those Present, be entered on the Journal.

Adjournment

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor to any other Place than that in which the two Houses shall be sitting.

Section. 6.

Privilege from Arrest

The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.

No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States, which shall have been created, or the Emoluments whereof shall have been encreased during such time; and no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.

Section. 7.

Revenue Bills

All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.

Presentment Clause

Veto

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States: If he approve he shall sign it, but if not he shall return it, with his Objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such Cases the Votes of both Houses shall be determined by yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.

Pocket Veto

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) shall be presented to the President of the United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.

Section. 8.

Enumerated Powers of Congress Spending

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;

To borrow Money on the credit of the United States;

Commerce

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

Naturalization

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries;

Inferior Courts

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations;

War Power

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress;

District of Columbia

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings;—And

Necessary and Proper Clause

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

Section. 9.

Habeas Corpus

The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.

Ex Post Facto Laws Changed by the Sixteenth Amendment

No Bill of Attainder or ex post facto Law shall be passed.

No Capitation, or other direct, Tax shall be laid, [unless in Proportion to the Census or enumeration herein before directed to be taken.]

No Tax or Duty shall be laid on Articles exported from any State.

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over those of another; nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or pay Duties in another.

Appropriations

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.

No Titles of Nobility

No Title of Nobility shall be granted by the United States: And no Person holding any Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.

Section. 10.

Restrictions on States

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be absolutely necessary for executing it’s inspection Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.

ARTICLE. II.

Section. 1.

Executive Power

The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows:

The Electoral College

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector.

Changed by the Twelfth Amendment

[The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House shall in like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the Representation from each State having one Vote; A quorum for this purpose shall consist of a Member or Members from two thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice President.]

The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their Votes; which Day shall be the same throughout the United States.

Requirements of Office

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident within the United States.

[In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected.]

Changed by the Twenty-fifth Amendment

The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be increased nor diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them.

Oath of Office

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation: — “I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States.”

Section. 2.

Commander in Chief

The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and he shall have Power to grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment.

Reprieves and Pardons

Treaty Power

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

Nominations and Appointments

Recess Appointments

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.

Section. 3.

State of the Union

Take Care Clause

He shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.

Section. 4.

Impeachment

The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.

ARTICLE. III.

Section. 1.

Judicial Power

Tenure

The judicial Power of the United States shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services a Compensation, which shall not be diminished during their Continuance in Office.

Section. 2.

Jurisdiction, Cases, and Controversies

Changed by the Eleventh Amendment

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; — to all Cases affecting Ambassadors, other public Ministers and Consuls; — to all Cases of admiralty and maritime Jurisdiction; — to Controversies to which the United States shall be a Party; — to Controversies between two or more States; — [between a State and Citizens of another State; — ] between Citizens of different States; — between Citizens of the same State claiming Lands under Grants of different States, [and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.]

Changed by the Eleventh Amendment Original Jurisdiction

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

Appellate Jurisdiction

Trial by Jury

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed.

Section. 3.

Treason

Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court.

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted.

ARTICLE. IV.

Section. 1.

Relations Among the States

Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.

Section. 2.

Privileges and Immunities

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.

Extradition

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime.

Changed by the Thirteenth Amendment

[No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.]

Section. 3.

Admission of New States

New States may be admitted by the Congress into this Union; but no new State shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress.

Territories

The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State.

Section. 4.

Republican Form of Government

The United States shall guarantee to every State in this Union a Republican Form of Government, and shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened), against domestic Violence.

ARTICLE. V.

Procedures for Amending the Constitution

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.

ARTICLE. VI.

Supreme Law of the Land

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

Oath to Support Constitution

No Religious Test

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.

ARTICLE. VII.

Ratification

The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same.

Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of September in the Year of our Lord one thousand seven hundred and Eighty seven and of the Independence of the United States of America the Twelfth In witness whereof We have hereunto subscribed our Names,

Attest William Jackson, Secretary

Delaware

       Geo: Read

       Gunning Bedford jun

       John Dickinson

       Richard Bassett

       Jaco: Broom

Maryland

       James McHenry

       Dan of St Thos. Jenifer

       Danl. Carroll

Virginia

       John Blair

       James Madison Jr.

North Carolina

       Wm. Blount

       Richd. Dobbs Spaight

       Hu Williamson

South Carolina

       J. Rutledge

       Charles Cotesworth Pinckney

       Charles Pinckney

       Pierce Butler

G°. Washington – Presidt and deputy from Virginia

New Hampshire

       John Langdon

       Nicholas Gilman

Massachusetts

       Nathaniel Gorham

       Rufus King

Connecticut

       Wm. Saml. Johnson

       Roger Sherman

New York

       Alexander Hamilton

New Jersey

       Wil: Livingston

       David Brearley

       Wm. Paterson

       Jona: Dayton

Pennsylvania

       B Franklin

       Thomas Mifflin

       Robt. Morris

       Geo. Clymer

       Thos. FitzSimons

Georgia

       William Few

       Abr Baldwin

       Jared Ingersoll

       James Wilson

       Gouv Morris

Amendments to the Constitution of the United States of America

AMENDMENT I

The First Ten Amendments—the Bill of Rights—Were Ratified Effective December 15, 1791

Religion, Speech, Press, Assembly, and Petition

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

AMENDMENT II

Right to Bear Arms

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

AMENDMENT III

Quartering of Troops

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.

AMENDMENT IV

Searches and Seizures

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

AMENDMENT V

Grand Juries, Double Jeopardy, Self Incrimination, Due Process

Taking of Property

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

AMENDMENT VI

Criminal Court Procedures

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

AMENDMENT VII

Trial by Jury in Civil Cases

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

AMENDMENT VIII

Bail, Cruel and Unusual Punishments

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

AMENDMENT IX

Other Rights of the People

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

AMENDMENT X

Powers Reserved to the States, or the People

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

AMENDMENT XI

(Ratified February 7, 1795)

Suits Against States

The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.

AMENDMENT XII

(Ratified June 15, 1804)

Election of the President

Superseded by Section 3 of the Twentieth Amendment

The Electors shall meet in their respective states and vote by ballot for President and Vice-President, one of whom, at least, shall not be an inhabitant of the same state with themselves; they shall name in their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President, and of the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the President of the Senate; — the President of the Senate shall, in the presence of the Senate and House of Representatives, open all the certificates and the votes shall then be counted; — The person having the greatest number of votes for President, shall be the President, if such number be a majority of the whole number of Electors appointed; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list of those voted for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President, the votes shall be taken by states, the representation from each state having one vote; a quorum for this purpose shall consist of a member or members from two-thirds of the states, and a majority of all the states shall be necessary to a choice. [And if the House of Representatives shall not choose a President whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the Vice-President shall act as President, as in case of the death or other constitutional disability of the President. —] The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of the whole number of Electors appointed, and if no person have a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole number shall be necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States.

AMENDMENT XIII

(Ratified December 6, 1865)

Section. 1.

Prohibition of Slavery

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

Section. 2.

Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XIV

(Ratified July 9, 1868)

Section. 1.

Citizenship

Privileges and Immunities

Due Process

Equal Protection

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section. 2.

Apportionment

Superseded by Section 1 of the Twenty-sixth Amendment

Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice-President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, [being twenty-one years of age,] and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

Section. 3.

Disqualification for Rebellion

No person shall be a Senator or Representative in Congress, or elector of President and Vice-President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section. 4.

Debts Incurred During Rebellion

The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section. 5.

The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.

AMENDMENT XV

(Ratified February 3, 1870)

Section. 1.

Suffrage—Race

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude —

Section. 2.

The Congress shall have the power to enforce this article by appropriate legislation.

AMENDMENT XVI

(Ratified February 3, 1913)

Federal Income Tax

The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.

AMENDMENT XVII

(Ratified April 8, 1913)

Popular Election of Senators

The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures.

When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct.

This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution.

AMENDMENT XVIII

(Ratified January 16, 1919)

Section. 1.

Repealed by the Twenty-first Amendment Prohibition

After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.

Section. 2.

The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.

Section. 3.

This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.

AMENDMENT XIX

(Ratified August 18, 1920)

Suffrage—Sex

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XX

(Ratified January 23, 1933)

Section. 1.

Lame-duck Amendment

The terms of the President and the Vice President shall end at noon on the 20th day of January, and the terms of Senators and Representatives at noon on the 3d day of January, of the years in which such terms would have ended if this article had not been ratified; and the terms of their successors shall then begin.

Section. 2.

The Congress shall assemble at least once in every year, and such meeting shall begin at noon on the 3d day of January, unless they shall by law appoint a different day.

Section. 3.

Presidential Succession

If, at the time fixed for the beginning of the term of the President, the President elect shall have died, the Vice President elect shall become President. If a President shall not have been chosen before the time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the Vice President elect shall act as President until a President shall have qualified; and the Congress may by law provide for the case wherein neither a President elect nor a Vice President shall have qualified, declaring who shall then act as President, or the manner in which one who is to act shall be selected, and such person shall act accordingly until a President or Vice President shall have qualified.

Section. 4.

The Congress may by law provide for the case of the death of any of the persons from whom the House of Representatives may choose a President whenever the right of choice shall have devolved upon them, and for the case of the death of any of the persons from whom the Senate may choose a Vice President whenever the right of choice shall have devolved upon them.

Section. 5.

Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this article.

Section. 6.

This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission.

AMENDMENT XXI

(Ratified December 5, 1933)

Section. 1.

Repeal of Prohibition

The eighteenth article of amendment to the Constitution of the United States is hereby repealed.

Section. 2.

The transportation or importation into any State, Territory, or Possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.

Section. 3.

This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.

AMENDMENT XXII

(Ratified February 27, 1951)

Section. 1.

Limit on Presidential Terms

No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of President more than once. But this Article shall not apply to any person holding the office of President when this Article was proposed by Congress, and shall not prevent any person who may be holding the office of President, or acting as President, during the term within which this Article becomes operative from holding the office of President or acting as President during the remainder of such term.

Section. 2.

This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission to the States by the Congress.

AMENDMENT XXIII

(Ratified March 29, 1961)

Section. 1.

Presidential Electors for the District of Columbia

The District constituting the seat of Government of the United States shall appoint in such manner as Congress may direct:

A number of electors of President and Vice President equal to the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a State, but in no event more than the least populous State; they shall be in addition to those appointed by the States, but they shall be considered, for the purposes of the election of President and Vice President, to be electors appointed by a State; and they shall meet in the District and perform such duties as provided by the twelfth article of amendment.

Section. 2.

The Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XXIV

(Ratified January 23, 1964)

Section. 1.

Prohibition of the Poll Tax

The right of citizens of the United States to vote in any primary or other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress, shall not be denied or abridged by the United States or any State by reason of failure to pay poll tax or other tax.

Section. 2.

The Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XXV

(Ratified February 10, 1967)

Section. 1.

Presidential Succession

In case of the removal of the President from office or of his death or resignation, the Vice President shall become President.

Section. 2.

Vice Presidency

Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress.

Section. 3.

Incapacity to Perform Duties of Office

Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that he is unable to discharge the powers and duties of his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be discharged by the Vice President as Acting President.

Section. 4.

Whenever the Vice President and a majority of either the principal officers of the executive departments or of such other body as Congress may by law provide, transmit to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office, the Vice President shall immediately assume the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that no inability exists, he shall resume the powers and duties of his office unless the Vice President and a majority of either the principal officers of the executive department or of such other body as Congress may by law provide, transmit within four days to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days after Congress is required to assemble, determines by two-thirds vote of both Houses that the President is unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the same as Acting President; otherwise, the President shall resume the powers and duties of his office.

AMENDMENT XXVI

(Ratified July 1, 1971)

Section. 1.

Suffrage—Age

The right of citizens of the United States, who are eighteen years of age or older, to vote shall not be denied or abridged by the United States or by any State on account of age.

Section. 2.

The Congress shall have power to enforce this article by appropriate legislation.

AMENDMENT XXVII

(Ratified May 7, 1992)

Proposed September 25, 1789 as part of the original

Bill of Rights

Congressional Compensation

No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of representatives shall have intervened.


THE HERITAGE GUIDE TO THE CONSTITUTION


PREAMBLE

           We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.
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The Preamble was placed in the Constitution more or less as an afterthought. It was not proposed or discussed on the floor of the Constitutional Convention. Rather, Gouverneur Morris, a delegate from Pennsylvania, who as a member of the Committee of Style actually drafted the near-final text of the Constitution, composed it at the last moment. It is likely that the Committee assigned him to do so, inasmuch as such preambles were common practice in the era.

Nevertheless, it was Morris who gave the considered purposes of the Constitution coherent shape, and the Preamble was the capstone of his expository gift. The Preamble does not, in itself, have substantive legal meaning. The understanding at the time was that preambles are merely declaratory and are to be read as defining rather than granting or limiting power—a view sustained by the Supreme Court in Jacobson v. Massachusetts (1905).

The Preamble has considerable potency, however, by virtue of its specification of the purposes for which the Constitution exists. It identifies the legal power—the union—called into existence by the Constitution and distills the underlying values that moved the Framers during their long debates in Philadelphia. As Justice Joseph Story put it in his celebrated Commentaries on the Constitution of the United States (1833), “its true office is to expound the nature, and extent, and application of the powers actually conferred by the Constitution.” Alexander Hamilton, in The Federalist No. 84, went so far as to assert that the words “secure the blessings of liberty to ourselves and our posterity” were “a better recognition of popular rights than volumes of those aphorisms which make the principal figure in several of our State bills of rights.”

An appreciation of the Preamble begins with a comparison of it to its counterpart in the compact the Constitution replaced, the Articles of Confederation. There, the states joined in “a firm league of friendship with each other, for their common defence, security of their Liberties, and their mutual and general welfare” and bound themselves to assist one another “against all force offered to, or attacks made upon them, or any of them, on account of religion, sovereignty, trade, or any other pretence whatever.” The agreement was among states, not people, and the safety and liberties to be secured were the safety and liberties of the states.

The very opening words of the Constitution, “We the People of the United States,” presume the language of the Declaration of Independence, in which the “unanimous declaration of the thirteen united States” declared the sense of “one people.” It was therefore at striking variance with the prevailing norm, in that the word “people” had not been used in documents ranging from the Articles of Confederation drafted in 1777 and the 1778 treaty of alliance with France to the 1783 Treaty of Paris recognizing American independence, and the phrase “the United States” was followed by a listing of the states (“viz., New-Hampshire, Massachusetts-bay, Rhode-Island and Providence Plantations,” and so on down to Georgia).

The new phraseology was necessary, given the circumstances. The Constitutional Convention had provided that when the popularly elected ratifying conventions of nine states had approved the Constitution, it would go into effect for those nine, notwithstanding whether any of the remaining states ratified. Inasmuch as no one could know which states would and which would not ratify, the Convention could not list all thirteen. Moreover, states’ names could scarcely be added to the Preamble retroactively as they were admitted. Even so, the phraseology set off howls of protest from a number of opponents of ratification, notably Patrick Henry. Henry charged that the failure to follow the usual form indicated an intention to create a “consolidated” national government instead of the system that James Madison described in The Federalist No. 39 as being “neither a national nor a federal constitution, but a composition of both.” Henry’s assertion in the Virginia ratifying convention was promptly and devastatingly rebutted by Governor Edmund Randolph: “The government is for the people; and the misfortune was, that the people had no agency in the government before . . . If the government is to be binding on the people, are not the people the proper persons to examine its merits or defects?” Randolph made clear that the “people” and not the “states” acting through their established governments were the ratifying authority, a deliberate move on the part of the drafters of the Constitution. We should also note that George Washington’s “letter of transmittal” which reported the Convention’s work to the Confederation Congress specifically referred to the drafted “consolidation of our Union,” meaning that Henry spoke accurately but not quite to the point.

The Preamble’s first-mentioned purpose of the Constitution, “to form a more perfect Union,” was likewise subjected to misreading by Anti-Federalists. “More perfect” may strike modern readers as a solecism or as an ambiguous depiction, for “perfect” is now regarded as an absolute term. At the time of the Framing, however, it had no such connotation. For example, Sir William Blackstone, in his widely read Commentaries on the Laws of England, could assert that the constitution of England was perfect but steadily improving. Thus a more perfect union was simply a better and stronger one (one that is more perfected or brought to completion) than had pre-existed the Constitution. Yet a New York Anti-Federalist who wrote under the pseudonym Brutus professed to believe that, to carry out the mandate, it would be “necessary to abolish all inferior governments, and to give the general one compleat legislative, executive and judicial powers to every purpose.” Madison disposed of that exaggerated fear in The Federalist No. 46 by demonstrating that “the powers proposed to be lodged in the federal government, are as little formidable to those reserved to the individual States as they are indispensably necessary to accomplish the purposes of the Union; and that all those alarms which have been sounded of a meditated and consequential annihilation of the State governments must, on the most favourable interpretation, be ascribed to the chimerical fears of the authors of them.”

In the second stated objective, to “establish Justice,” the first word is “establish,” clearly implying that justice, unlike union, was previously nonexistent. On the face of it, that implication seems hyperbolic, for the American states and local governments had functioning court systems with independent judges, and trial by jury was the norm. But Gouverneur Morris chose the word carefully and meant what he wrote; he and many other Framers thought that the states had run amok and had trampled individual liberties in a variety of ways. The solution was twofold: establish an independent Supreme Court and, if Congress decided, a federal judiciary superior to those of the states and prohibit outright egregious state practices. Moreover, the third and fourth purposes presuppose justice, or just rule, as that for which security against domestic turmoil or foreign invasion is required.

The third avowed purpose, to “insure domestic Tranquility,” was in a general sense prompted by the longstanding habit of Americans to take up arms against unpopular government measures and was more immediately a response to Shays’ Rebellion in Massachusetts (1786–1787) and lesser uprisings in New Hampshire and Delaware. The most important constitutional provisions directed toward that end give Congress ultimate control over the militias (see Article I, Section 8) and guarantee each state a republican form of government and protection against domestic violence (see Article IV, Section 4). One should bear in mind that two rebellions broke out during the first decade under the Constitution, the Whiskey Rebellion (1794) and Fries’s Rebellion (1799), both of which were speedily crushed without the shedding of blood.

The fourth purpose, to “provide for the common defense,” is obvious—after all, it was by this means the United States came into being. But the matter cannot be dismissed lightly. For the better part of a century Americans had been possessed by a fear of “standing armies,” insisting that armed forces adequate to defend the nation would also be adequate to enslave it. Besides, ordinary Americans could believe that, since the War for Independence had been won over the best fighting force in Europe under the aegis of the Confederation, further provision was unnecessary as well as dangerous. Anti-Federalists clearly thought along those lines. By and large, those who agreed had seen little of the fighting during the war, whereas veterans of actual combat and people who had served in Congress or the administration during the darkest hours of the war knew differently. They expected that other wars would occur and were determined to be prepared to fight them. The Framers did, however, take fears of standing armies into account, hence their commitment to civilian control of things military, and, for many, the right to bear arms.

The fifth purpose, to “promote the general Welfare,” had a generally understood meaning at the time of the Constitution. The concept will be developed fully in the discussion of the Spending Clause of Article I, Section 8, but a few comments are germane here. The salient point is that its implications are negative, not positive—a limitation on power, not a grant of power. By definition “general” means applicable to the whole rather than to particular parts or special interests. A single example will illustrate the point. In the late 1790s Alexander Hamilton, an outspoken advocate of loose construction of the Constitution as well as of using the Necessary and Proper Clause to justify a wide range of “implied powers,” became convinced that a federally financed system of what would soon be called internal improvements—building roads, dredging rivers, digging canals—was in the national interest. But, since each project would be of immediate advantage only to the area where it was located, none could properly be regarded as being in the general welfare. Accordingly, Hamilton believed a constitutional amendment would be necessary if internal improvements were to be undertaken. James Madison, in his second term as president, would veto a congressional bill on precisely that ground.

The sixth purpose of the Constitution is to “secure the Blessings of Liberty to ourselves and our Posterity.” In broad terms the securing of liberty is a function of the whole Constitution; for the Constitution makes possible the establishment of a government of laws, and liberty without law is meaningless. Special provisions, however, in Article I, Sections 9 and 10 and in Article III were designed to prevent specific dangers to liberty about which history had warned the Framers. Those in Section 9 were drawn from the example of English history: the prohibitions against suspending the writ of habeas corpus, against bills of attainder and ex post facto laws, and against granting titles of nobility. In addition, Article III, Section 2, guaranteed trial by jury in criminal cases, and Section 3 defined treason extremely narrowly and prohibited corruption of the blood to protect innocent relatives from being punished. These are protections of individual liberty, not the liberty of states as under the Articles of Confederation. What the Preamble conveys is a clear sense that the purpose of this form of government entails certain consequences of liberty, and logically rejects consequences that are contradictions to liberty itself, such as the liberty to enslave others, a problem patently evident to many of the Framers themselves, but one which was abided so that the entire enterprise of republican government would not be derailed at its start.

To the extent that liberty confirms the right of consent for rational beings capable of choice, it depends for its continued existence as well as its efficacy on what James Wilson called the equal, honest, and impartial administration of the laws. The provision for the rule of law is crucial to curbing the excesses of liberty—a strengthening of liberty’s “blessings”—and therefore central in fostering moral virtue.

The restrictions in Article I, Section 10, apply to the state governments and were born of more recent history. The states are forbidden, among other things, to issue paper money, to make anything but gold and silver legal tender, or to pass bills of attainder, ex post facto laws, or laws impairing the obligation of contracts. All these mischievous kinds of laws had in fact been enacted by the states since the Declaration of Independence.

That brings us back to another point about the “general Welfare” and enables us to arrive at a broader understanding of the Preamble than is possible through a provision-by-provision analysis. Some historians have argued that the philosophy or ideology of the Constitution was at variance with that of the Declaration; indeed, several have described the adoption of the Constitution as a counter-Revolution. But consider this: the Declaration refers to God-given rights to life, liberty, and the pursuit of happiness. The Preamble introduces a document whose stated purpose is to secure the rights of life and liberty. And what of happiness? Once again the word “Welfare” is crucial: in the eighteenth century the definition of welfare included well-being, but it also and equally encompassed happiness.

The Preamble as a whole, then, declares that the Constitution is designed to secure precisely the rights proclaimed in the Declaration. The Constitution was therefore not the negation of the Revolution; it was the Revolution’s fulfillment. What the Declaration sets forth as the reason for the people acting in the Revolution has been repeated in the Preamble as the end for which the people exist as a people. And this end, most notably, is promised not just to the people, but to “posterity.” In that sense, it emphatically endorses the transcendent moral purpose of both the Revolution and the move to “ordain and establish” the Constitution. The Preamble is far more a statement of the people’s duties than their hopes, duties by which they are honor bound to hold the government both politically and legally accountable.

Forrest McDonald and William B. Allen
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ARTICLE I

Legislative Vesting Clause

           All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

(ARTICLE I, SECTION 1)

[image: ]

Much of the greatness of the United States Constitution can be attributed to the elegant pen of Gouverneur Morris, who, as leader of the Committee on Style, fashioned the text into a coherent and practical symmetry. Because of his writing, the document’s first three articles lay out the structure of the separation of powers, each dealing with the powers of the legislature, the executive, and the judiciary respectively.

The economical wording of the Legislative Vesting Clause performs three critical constitutional functions. First, it defines the Congress as “a Senate and House of Representatives.” Thus, when the Constitution elsewhere refers to “Congress,” as it frequently does, it refers to a specifically defined institution consisting of two subsidiary houses or “branches.” In establishing two legislative chambers, the House and the Senate, the Framers paid heed to a requirement championed by the respected voice of Baron de Montesquieu, who opined that liberty could be preserved only if two branches of the legislature, chosen from different constituencies, could check each other. Similarly, in his influential Thoughts on Government (1776), John Adams declared that “[a] single assembly is liable to all the vices, follies, and frailties of an individual.”

The clause thus reflects a particular suspicion of what James Madison called the “impetuous vortex” of the federal legislative power. As Alexander Hamilton explained in The Federalist No. 22, unlike the Congress under the Articles of Confederation, the Congress under the Constitution would have such greater powers that it was necessary that it be divided for the sake of the people’s safety. In The Federalist No. 62, Madison agreed, stating that having a Senate “doubles the security to the people by requiring the concurrence of two distinct bodies in schemes of usurpation or perfidy, where the ambition or corruption of one, would otherwise be sufficient.”

Thus, no bill can become a law without the assent of both branches of Congress, which respond to different constituencies. In sum, the Legislative Vesting Clause represents a kind of separation of power of the legislative houses within a larger separation of powers among the legislative, executive, and judicial institutions.

Second, and more substantively, the trio of clauses that begin each of the first three Articles of the Constitution—the Legislative Vesting Clause, the Executive Vesting Clause (Article II, Section 1, Clause 1), and the Judicial Vesting Clause (Article III, Section 1)—allocates classes of governmental power to different, and differently selected and responsive, federal actors. The “executive Power” is vested in the President, the “judicial Power” is vested in the life-tenured federal courts, and “[a]ll legislative Powers herein granted” are vested in Congress. By vesting different classes of power in different institutions, the Constitution clearly contemplates that there are types of governmental powers that, as Madison put it in The Federalist No. 48, “may in their nature be legislative, executive, or judiciary.” This is not to say, however, that one can neatly and easily place every particular exercise of governmental power into a legislative, executive, or judicial category. Indeed, Madison, in The Federalist No. 37, wrote that “[e]xperience has instructed us that no skill in the science of government has yet been able to discriminate and define, with sufficient certainty, its three great provinces—the legislative, executive, and judiciary. . . . Questions daily occur in the course of practice . . . which puzzle the greatest adepts in political science.” Moreover, according to Madison, some overlap is necessary to make the separation of powers work. The “partial agency” of one branch in the workings of the others was essential. The Federalist No. 47.

Third, all legislative powers that are granted are vested in Congress, but Congress is not vested with all legislative powers. Rather, the Constitution vests in Congress only those particular legislative powers “herein granted” and directs us to the other provisions in the Constitution to determine the precise content of the federal legislative power. The Legislative Vesting Clause thus does not itself serve as a font of powers, but rather functions as a designation of who must exercise the legislative powers granted elsewhere in the Constitution. Once a particular substantive power is properly labeled legislative (for example, the power over interstate commerce), then the Legislative Vesting Clause makes clear that it is Congress that is to exercise that particular power.

The Constitution, however, does not directly circumscribe the line that separates legislative from executive or judicial power. If a law is so precise and unambiguous that it leaves nothing to the discretion of executive or judicial actors, then enforcement by the executive and application by the judiciary are mechanical tasks, and no one could complain that executive or judicial actors are somehow exercising legislative power vested exclusively in Congress. But few laws are or can be crafted so precisely. It is commonplace for executive and judicial actors to need to interpret enacted laws in the course of their duties. Indeed, some measure of discretion in the interpretation and application of laws is the essence of the executive and judicial powers. But can the formal exercise of executive or judicial interpretation ever become so extensive in shaping the meaning of a law that the executive or judicial actor in reality becomes the lawmaker?

The scheme of American constitutional government requires answers to the question where the legislative power ends and the executive and judicial powers begin, but those answers have been, and remain, notoriously elusive. For example, is it possible for Congress to enact a law so vague that, in substance, it impermissibly allows executive or judicial actors to usurp the legislative function that is vested exclusively in Congress? Or is the only purely “legislative” power vested in Congress simply the power to enact a law through the processes required by Article I, Section 7, so that all acts of interpretation, even “interpretation” of an utterly vacuous enactment, is a permissible exercise of executive or judicial power so long as it is performed by an executive or judicial actor? These are chief among those questions that “puzzle the greatest adepts in political science”—both in the eighteenth century and today.

There are some contexts in which the Constitution specifically enumerates a congressional power to designate subsidiary lawmakers. The Territories and Property Clauses (Article IV, Section 3, Clause 2), which gives Congress power to make “all needful Rules and Regulations respecting the Territory or other Property belonging to the United States,” has long been construed to give Congress general governmental power over federal possessions, including the power to create territorial legislatures with independent lawmaking authority, and the same reasoning might allow Congress to designate executive officers as the effective authorities over federal property. Similarly, the Enclave Clause (Article I, Section 8, Clause 17) has long been understood to grant equivalent power with respect to the District of Columbia. Outside of those contexts that specifically authorize delegation of legislative authority to non-congressional lawmakers, however, the question whether law interpretation can ever impermissibly morph into law making looms large.

The Supreme Court’s first major encounter with this question, which is often described as the question of legislative delegation, remains among its most instructive. Wayman v. Southard (1825) involved a challenge, as an impermissible delegation of legislative power, to a congressional statute authorizing federal courts to make changes to the rules for such matters as serving process and executing judgments. Congress’s enumerated legislative power, under the Necessary and Proper Clause, surely allows it to make laws “for carrying into Execution” the judicial power by specifying forms of process and the manner of execution of judgments. In a lengthy dictum, Chief Justice John Marshall, for a unanimous Court, noted that “[i]t will not be contended that Congress can delegate to the Courts, or to any other tribunals, powers which are strictly and exclusively legislative.” But, as the Chief Justice also noted, some powers are not, in their nature, exclusively legislative. The fact that Congress could properly legislate in the area of judicial procedure did not mean that the courts could not exercise it as well. This point is crucial to an understanding of the Constitution’s essential structure and to the lines drawn by the document among the various governmental powers.

The Constitution divides and allocates governmental powers, not governmental functions or actions. There may be some actions—such as the passage of a bill, the direction of troops in battle, or the entry of a criminal judgment—that are uniquely the exercise of legislative, executive, or judicial powers, respectively. But other actions can easily fall within scope of more than one of the three vested constitutional powers. For example, Congress has the power of establishing in law the right of persons to present claims against the government. But it can vest the action of adjudicating those claims in the courts (as part of its judicial power of deciding cases), or in the executive branch (as part of its power to execute the laws faithfully), or in itself as part of its own legislative power by passing private bills for the relief of individuals. Thus, in terms of the actions that fall within them, the legislative, executive, and judicial powers are thus partially overlapping rather than mutually exclusive categories.

Chief Justice Marshall’s point was that so long as the action in question falls within the power vested in the actor who performs it, it is constitutional even if could also have been performed by some other actor under that actor’s vested power. Thus, reasoned the Court in Wayman, if the courts could promulgate rules of procedure under their “judicial Power,” it would not constitute a delegation of legislative power for Congress to channel that power through a statute, even if the statute provided no clear guidelines. Because this discussion was dictum, it was not necessary for the Court to determine precisely which procedural rules had to be fixed by Congress and which could be set by courts under a vague authorization from Congress; as Marshall noted, “there is some difficulty in discerning the exact limits within which the legislature may avail itself of the agency of its Courts” in such matters. Similarly difficulty arises when Congress seeks to “avail itself” of the aid of the executive in implementing statutes, perhaps by having agencies pass regulations or conduct adjudications to fill out the meaning of a statute, as when the First Congress provided for the payment of military pensions “under such regulations as the President of the United States may direct” and required licensed Indian traders to be governed “by such rules and regulations as the President shall prescribe.” Marshall explained that “[t]he difference between the departments undoubtedly is, that the legislature makes, the executive executes, and the judiciary construes the law; but the maker of the law may commit something to the discretion of the other departments, and the precise boundary of this power is a subject of delicate and difficult inquiry. . . .”

As for how to resolve this “delicate and difficult inquiry” when necessary, Marshall wrote: “The line has not been exactly drawn which separates those important subjects, which must be entirely regulated by the legislature itself, from those of less interest, in which a general provision may be made, and power given to those who are to act under such general provisions, to fill up the details.” Moreover, the line may well need to be drawn in different places depending upon the subject matter of the legislation; more vagueness, for example, may be permissible when Congress grants authority to the President in military or foreign affairs than in other areas.

Courts and scholars have spent two centuries trying to improve upon, or avoid, Chief Justice Marshall’s distinction between “important” matters and matters of “less interest” as the touchstone for determining the kind and quality of discretion that Congress can permissibly vest in executive or judicial actors without crossing the line into a delegation of legislative authority. It is unclear whether there has been improvement. The more common solution has been avoidance.

Until the New Deal, there were many cases raising challenges to statutes as delegations of legislative authority. In all of those cases the Court treated the challenges as constitutionally serious, but in only two did it find a statute unconstitutional. Most of those cases involved so-called “conditional legislation,” in which the effective date or precise terms of a statute depended upon factual or policy determinations by executive actors, such as making tariffs or tariff rates dependent upon findings by the President about the activities of other countries. For example, in J. W. Hampton, Jr. & Co. v. United States (1928), the Court upheld a statute authorizing the President to adjust tariff rates to “equalize the . . . costs of production” in the United States and the exporting country. In oft-quoted language, the Court set out what remains the governing standard, noting that a statute vesting even very broad discretion in executive or judicial actors is constitutional if “Congress shall lay down by legislative act an intelligible principle to which the person or body . . . is directed to conform.” The Court found the principle of equalizing costs of production to be intelligible, and its application therefore an exercise of executive rather than legislative power, because such an allocation of responsibility between the President and Congress was consistent with “common sense and the inherent necessities of . . . governmental co-ordination.”

Seven years later, in Panama Refining Co. v. Ryan (1935) and A.L.A. Schechter Poultry Corp. v. United States (1935), the Court found an absence of “intelligible principle[s]” in two provisions of the National Industrial Recovery Act, and for the first and only times in the nation’s history found statutes to be unconstitutional delegations of legislative authority. The sheer scope of power over national affairs granted by the statute was unprecedented, and many scholars have speculated that this feature of the statute played a role in the decisions.

Since 1935, the Court has never invalidated a statute on delegation grounds. A possible exception is Clinton v. New York (1998), which held that when Congress gave the President a limited line-item veto power, it violated the Presentment Clause (Article I, Section 7, Clause 2). While the majority opinion did not expressly rely upon delegation concerns, those issues were extensively briefed, were invoked by three dissenting Justices who thought the statute easily constitutional on delegation grounds, and may have shaped somewhat the majority’s Presentment Clause holding. But in all other assertions of an unconstitutional delegation of legislative power, the Court has found validating “intelligible principle[s]” in statutes requiring agencies to determine “excessive profits,” to grant licenses as “public interest, convenience, or necessity” require, to set “fair” and “equitable” prices, and to prohibit corporate structures that “‘unfairly or inequitably’ distribute voting power among security holders.” In Mistretta v. United States (1989), the Court all but declared the delegation doctrine non-justiciable (that is, a dispute incapable of being resolved by the courts), when it upheld an open-ended grant of authority to the United States Sentencing Commission to set ranges for criminal sentences by explaining that “our jurisprudence has been driven by a practical understanding that in our increasingly complex society, replete with ever changing and more technical problems, Congress simply cannot do its job absent an ability to delegate power under broad general directives.” Justice Antonin Scalia dissented on grounds narrowly tailored to the specific powers conferred upon the Sentencing Commission, but he agreed with the otherwise unanimous majority’s view that courts should not generally try to place enforceable limits on the kind and quality of discretion that Congress grants to other actors.

Indeed, in 2001, Justice Scalia authored a unanimous opinion in Whitman v. American Trucking Ass’ns, Inc., which upheld, with relatively little discussion, a statute instructing the Environmental Protection Agency to set an ambient air quality standard “which in the judgment of the Administrator . . . is requisite to protect the public health” with “an adequate margin of safety.” Justice Clarence Thomas indicated a willingness to reconsider the Court’s lax delegation doctrine in an appropriate case, but no other current Justice has echoed those sentiments. Indeed, the votes on the merits in delegation cases in the Supreme Court from 1989 to 2012 were 53–0 against the challenges.

Notwithstanding the strong signals from the Supreme Court that delegation challenges will not be well received, lower courts judges continue to find delegation problems with statutes at a rate that some might find surprising given the seeming clarity of the doctrine. Some Justices, on hard-to-predict occasions, invoke delegation concerns as a reason to construe statutes in order to avoid having those statutes raise constitutional issues, as did a plurality of the Court in Industrial Union Dep’t, AFL-CIO v. American Petroleum Inst. (1980). Justices Scalia and Ruth Bader Ginsburg, neither of whom is noted for sympathy for delegation challenges, employed delegation concerns in this fashion in their dissent from the majority in Reynolds v. United States (2012).

The consequences of the Court’s reluctance to police the boundaries of the legislative, executive, and judicial powers cannot be overstated. In modern times, Congress routinely enacts statutes that place the vast bulk of responsibility for promulgating binding norms in administrative agencies (and derivatively in courts that review the decisions of administrative agencies), to the point that agencies are, by any relevant measure, far more important instruments of governance than is Congress.

When he was an academic in 1980, then-Professor Scalia urged courts to reinvigorate the delegation doctrine. As a Justice, he abandoned that position because, as he explained in his dissenting opinion in Mistretta, “while the doctrine of unconstitutional delegation is unquestionably a fundamental element of our constitutional system, it is not an element readily enforceable by the courts. Once it is conceded, as it must be, that no statute can be entirely precise, and that some judgments, even some judgments involving policy considerations, must be left to the officers executing the law and to the judges applying it, the debate over unconstitutional delegation becomes a debate not over a point of principle but over a question of degree.” Those who wish for the Court to take delegation concerns more seriously thus need to convince at least some Justices that a test for drawing the line among legislative, executive, and judicial powers can be found that is no more troubling than other tests employed by the Court in other contexts. A return to the first principles articulated by Chief Justice Marshall in Wayman v. Southard might be a productive place to start.
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House of Representatives

           The House of Representatives shall be composed of Members chosen every second Year by the People of the several States . . .

(ARTICLE I, SECTION 2, CLAUSE 1)
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Three issues—length of terms, equal versus proportional representation of states, and method of selection—dominated the Constitutional Convention’s debate over the makeup of the House of Representatives. Each of those issues was resolved in the language of Article I, Section 2.

The two-year term of office for the House was a straightforward compromise between those who preferred annual elections and those who favored a longer, three-year term. The original Virginia Plan envisaged that both branches of the federal legislature would be directly or indirectly accountable to “the People.” In the end, however, in the “Great Compromise,” the Convention determined that the states would be represented in the Senate and the people in the House of Representatives. During the debate over equal or proportional state representation in the House, several delegates, notably James Wilson, James Madison, and George Mason, argued for population as the just basis of apportionment. That later became conflated with the related but distinct question on the manner of selection of representatives.

What the Framers intended in providing for election “by the People” can be better understood in terms of the alternatives that they rejected. The Committee of the Whole vigorously debated and discarded a counter resolution that the House be selected by “the State Legislatures, and not the People.” Elbridge Gerry suggested that Members be selected by state legislatures from among candidates “nominated by the people.” Another compromise, proposed by Charles Cotesworth Pinckney, provided for the House to be selected “in such manner as the legislature of each state shall direct.” Against these proposals, Madison and Wilson argued that selection by the people was necessary to link citizens directly to the national government and to prevent the states from overpowering the central authority. Article I, Section 2 secured direct popular election of the House.

The scope of the phrase “by the People,” however, was neither debated nor defined at the Convention. It appears to have meant the direct popular election with a relatively broad right of suffrage as determined by the states’ own practices. Madison described electoral accountability to the people as “the republican principle.” The Federalist No. 10. Responding to charges that the House would not represent “the mass of the people,” Madison argued in The Federalist No. 57 that “[t]he electors are to be the great body of the people of the United States. They are to be the same who exercise the right in every State of electing the corresponding branch of the legislature of the State.” Leading Anti-Federalists, such as Melancton Smith and the anonymous Brutus, used the term in a similar fashion, affirming the broadly accepted meaning. Thomas Jefferson defined “the People” as no particular class but, rather, “the mass of individuals composing the society.”

The Constitution does not, however, require Representatives to be elected by districts. In the beginning, many states chose their Representatives on an at-large basis. Congress, however, used its authority to regulate the “Times, Places and Manner” of choosing its Members (Article I, Section 4, Clause 1) to require single-member districting in the Apportionment Act of 1842.

Comments at both the Convention and at state ratifying conventions indicate substantial support for the general proposition that Representatives within each state should be apportioned in districts in a manner roughly equal to population. Although every state admitted to the Union between 1790 and 1889 had an original state constitution providing for district apportionment based on population, none adopted absolute equality of population for each district. Geography, history, and local political boundaries cut against equally populated districts. Thus, in the Northwest Ordinance of 1787, Congress provided for up to one Representative per 500 persons, but based on townships and counties. Furthermore, besides the celebrated compromise providing each state with equal representation in the Senate, the Constitution specifically grants each state, no matter how small its population, one Representative in the House.

There was a limit, however, to what the states could do in fashioning congressional districts. The Framers did, in fact, disapprove of the infamous “rotten boroughs” of Great Britain, districts with no more than a few inhabitants that nevertheless held seats in Parliament equal, in some cases, to large cities. But they decided to address inequities in representation by leaving it to Congress’s discretion to “alter” the “Times, Places and Manner” of choosing Members. (Article I, Section 4.) Madison argued that this authority was a necessary safeguard against state-created inequalities in federal representation. In fact, in the Apportionment Act of 1872, Congress required states to provide for congressional districts with “as nearly as practicable an equal number of inhabitants,” but this language was dropped from reapportionment acts after 1911.

Until 1962, Article I, Section 4 was indeed held to be the sole constitutional remedy to malapportionment. However, in the early twentieth century, rural state legislators in many states had simply stopped redistricting in order to avoid transferring power to more populous urban areas. In 1962, the Supreme Court held in Baker v. Carr that redistricting questions were justiciable in the courts. In Wesberry v. Sanders, decided in 1964, the Court held that Article I, Section 2 mandated that congressional districts be equal in population “as nearly as is practicable.” In doing so, the Court relied heavily on statements made at the Convention in favor of representation according to population. These comments, however, were made during debate over the proportional representation of the states in Congress, not the manner in which Representatives would be selected according to the first paragraph of Article I, Section 2. Nevertheless, later that year, in Reynolds v. Sims, the Court extended the doctrine of “one person, one vote” to state legislatures, based on the Equal Protection Clause of the Fourteenth Amendment. In Lucas v. 44th General Assembly of Colorado, decided the same day as Reynolds, the Court applied the equal population rule to overturn a state districting plan that the state’s voters had specifically approved, including a majority of voters in those parts of the state underrepresented by the plan.

The Court has since held to the principle of precise mathematical equality when congressional districting is at issue. Most notably, Karcher v. Daggett (1983) struck down a New Jersey plan in which the average district population variation was 726 people, or 0.1384 percent, a difference well within the margin of error in the census count. State redistricting plans, scrutinized under the Fourteenth Amendment rather than Article I, have been granted more leeway. The Court has upheld state legislative districts with population variances up to 10 percent with no state justification at all. Gaffney v. Cummings (1973). Variations to nearly 20 percent are permissible where the state demonstrates a rational basis for its plan, such as drawing districts to follow municipal lines. Mahan v. Howell (1973). Consideration of group or economic interests is not, however, an accepted justification. Swann v. Adams (1967).

The Court has also applied the “one person, one vote” rule to local governments. Avery v. Midland County (1968). In a few limited circumstances, however, where the entity in question does not exercise “a traditional element of governmental sovereignty,” as in the case of a water storage district, the Court has not required the “one person, one vote” rule. Ball v. James (1981).

In recent years, the reapportionment decisions have drawn renewed scholarly attention. Critics claim that they have inhibited the formation of regional government consortiums to deal with metropolitan-wide problems; removed traditional constraints on gerrymandering, such as adherence to political jurisdictions or geographic regions; and imposed a particular theory of representation on the states and Congress that is not grounded in the Constitution. Critics also note that equal population does not correspond to an equal number of voters, due to differing numbers of children, immigrants, and other nonvoters in a district. Thus votes are still not weighted equally. Further, birth rates, death rates, and the migration of persons in and out of districts during the decade between redistricting means that virtually all districts always have greater “malapportionment” than that permitted by the Court in Karcher. Nonetheless, the standard of “one person, one vote” remains Supreme Court doctrine, and there is little evidence that the Court is prepared to reassess its jurisprudence in the area.
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Elector Qualifications

           . . . the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

(ARTICLE I, SECTION 2, CLAUSE 1)
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At the Constitutional Convention, the Framers debated whether the electors of the House of Representatives should be limited to freeholders, or whether they should incorporate state voting laws by requiring that whoever the state decides is eligible to vote for “the most numerous Branch of the State Legislature” is also eligible to vote for the House of Representatives. The majority of the delegates preferred to defer to the states and approved the Elector Qualifications Clause. As James Wilson summarized in records of the Convention, “It was difficult to form any uniform rule of qualifications for all the States.” Unnecessary innovations, he thought, should also be avoided: “It would be very hard & disagreeable for the same persons, at the same time, to vote for representatives in the State Legislature and to be excluded from a vote for those in the Natl. Legislature.”

Thus, the Constitution gives authority for determining elector qualifications to the states. The Seventeenth Amendment adopted the same qualifications language to apply to the popular election of United States Senators. This authority is superseded only insofar as the Constitution itself forbids the denial of equal protection and the exclusion of voters on specific grounds, such as race (Fifteenth Amendment), sex (Nineteenth Amendment), failure to pay a poll tax or other tax (Twenty-fourth Amendment), and, for those eighteen years old or older, age (Twenty-sixth Amendment).

Article I, Section 4 allows Congress to “make or alter such [state] Regulations” regarding “the Times, Places and Manner of holding Elections for Senators and Representatives,” but, as a textual matter, Congress’s power is about “holding Elections”—not about who votes, which is the express focus of Section 2. Both Alexander Hamilton and James Madison believed the two clauses to be independent in this way. Hamilton, in The Federalist No. 60, said of Article I, Section 4 that the national government’s “authority would be expressly restricted to the regulation of the times, the places, and the manner of elections. The qualifications of the persons who may choose or may be chosen . . . are defined and fixed in the Constitution, and are unalterable by the [national] legislature.” (Emphasis in original.) In The Federalist No. 52, Madison wrote of Article I, Section 2, “[t]o have left it [the definition of the right of suffrage] open for the occasional regulation of the Congress, would have been improper. . . .” Hamilton and Madison believed that generally the state constitutions, and certainly not Congress, would determine who could vote.

The Supreme Court has applied the Equal Protection Clause of the Fourteenth Amendment to invalidate certain state regulations that excluded classes of voters from the franchise. In Kramer v. Union Free School District No. 15 (1969), the Court declared that it was unconstitutional to limit school district elections to property holders or to those who had children enrolled in the district schools.

The Court has also upheld congressional regulation of federal elections over contrary state laws. In Oregon v. Mitchell (1970), a decision of limited precedential value, five Justices in a highly fractured series of opinions voted to uphold federal legislation—passed prior to the adoption of the Twenty-sixth Amendment, which was ratified a little over six months after the Court’s decision—that required the states to allow eighteen-year-olds to vote in federal elections. While it is true that in this case a majority of the Justices did vote to uphold a statute that dictated who could vote in federal elections, only one of the five Justices who did so—Justice Hugo L. Black—relied on Article I, Section 4 (power of Congress to regulate the times, manner, and places of elections). The other four relied on interpretations of Congress’s enforcement authority under the Fourteenth and Fifteenth Amendments. In City of Boerne v. Flores (1997), the Court ruled that Congress may not assert authority under Section 5 of the Fourteenth Amendment “to enforce” the amendment by prohibiting state actions not closely related to violations of the amendment. The Court has not yet directly applied this principle to congressional statutes regulating suffrage.

Accordingly, it would seem that reliance on Article I, Section 4 to trump Article I, Section 2 lacks textual support, and only Justice Black endorsed it in 1970. In sum, the general rule seems to be that Congress may pass laws superseding the states’ determination of elector qualifications only when confronted with a deliberate denial of either a specific constitutional guarantee of the right to vote or of equal protection under the Fourteenth Amendment.

In Tashjian v. Republican Party of Connecticut (1986), the Supreme Court, by a 5–4 majority, used the First Amendment to restrict the application of the Elector Qualifications Clause in primary elections. In that case, a Connecticut law that required a closed primary conflicted with a Connecticut Republican Party rule that permitted independent voters to vote in Republican primaries for federal and statewide offices. The Court said that the Connecticut law violated freedom of association. Similarly, the Court struck down California’s blanket open primary law in California Democratic Party v. Jones (2000), but the Court upheld Oklahoma’s more moderate form of a closed primary law, which prevented voters registered with other parties to cross over to vote in another party’s primary. Clingman v. Beaver (2005).

The majority in Tashjian also held that the implementation of party rules—that established different qualifications for voting in congressional elections than in elections for the more numerous house of the state legislature—did not violate the Elector Qualifications Clause (or the Seventeenth Amendment). Primaries are subject to these clauses, the Court said, but the purpose of those clauses is satisfied “if all those qualified to participate in the selection of members of the more numerous branch of the state legislature are also qualified to participate in the election of Senators and Members of the House of Representatives.” There is no need for “perfect symmetry.” Justice John Paul Stevens, joined by Justice Antonin Scalia, dissented: “The Court nevertheless separates the federal voter qualifications from their state counterparts, inexplicably treating the mandatory ‘shall have’ language of the clauses as though it means only that the federal voters ‘may but need not have’ the qualifications of state voters.”
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Qualifications for Representatives

           No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.

(ARTICLE I, SECTION 2, CLAUSE 2)
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When Edmund Randolph of Virginia presented the Virginia Plan at the beginning of the Constitutional Convention, he suggested among other things that Representatives should meet certain qualifications. It was some time, however, before the delegates turned to the issue. When they had completed their consideration, the Framers had opted for only a few restrictions.

The Framers considered and rejected property, wealth, and indebtedness qualifications. On republican grounds, the Framers cut loose from the British practice of multiple qualifications and limitations. As Justice Joseph Story wrote in his Commentaries on the Constitution of the United States (1833),

           Among the American colonies antecedent to the revolution, a great diversity of qualifications existed; and the state constitutions, subsequently formed, by no means lessen that diversity. Some insist upon a freehold, or other property, of a certain value; others require a certain period of residence, and citizenship only; others require a freehold only; others a payment of taxes, or an equivalent; others, again, mix up all the various qualifications of property, residence, citizenship, and taxation, or substitute some of these, as equivalents for others.

But unlike the Elector Qualifications Clause (Article I, Section 2, Clause 1), which left the decision as to who could vote for U.S. Representatives with the respective states’ determination of who could vote for the most numerous body of the state legislature, the Framers settled on three defined qualifications for Representatives. First, they must be a minimum of twenty-five years of age so that the office-holders would possess some modicum of life’s experience to season their judgment. Second, a Representative must be a U.S. citizen for seven years, a compromise among widely different views, but seemingly long enough to prevent foreign nations from infiltrating the halls of Congress with persons holding alien allegiances. Third, the Member of the House must be an inhabitant of the state in which he is chosen, a change from “resident,” which word might, according to James Madison, “exclude persons absent occasionally for a considerable time on public or private business.” Although a Representative must be an inhabitant of the state in which he is chosen, according to the Constitution, he need not be an inhabitant of the district from which he is elected. When the Constitution was before the state ratifying conventions, delegates paid little attention to the issue of qualifications, and although disputes occasionally arose over the seating of a Member of the House, the clause attracted no judicial attention for nearly two centuries.

Judicial involvement in the clause did not occur until the latter part of the twentieth century. The question of whether the House of Representatives could, through Article I, Section 5, Clause 1, add to or define for itself what constituted “qualifications” reached the Supreme Court in Powell v. McCormack (1969). Finding that an elected Representative, Adam Clayton Powell, Jr., had engaged in serious misconduct, the House refused to seat him, even though Powell had met the formal qualifications of Article I, Section 2, Clause 2. In its decision, the Supreme Court held that Congress had no constitutional authority to alter the qualifications for Representatives as stated in the Constitution. So far as Congress was concerned, the constitutional qualifications were fixed. The Congress could not validly exclude Powell.

The Powell decision left open the question whether the states could add to the qualifications stated in the Constitution. Were the qualifications in the Constitution a floor on which the states could erect other requirements, or were they the sum of all qualifications, brooking no alteration from any source?

This issue came to a head in the 1990s when a popular movement to limit the terms of Members of Congress swept the country. In United States Term Limits v. Thornton (1995), the Court struck down those attempts. The Court ruled that the qualifications in the Constitution were in fact exclusive and could not be added to or altered.

In his opinion for the majority, Justice John Paul Stevens reaffirmed the historical argument in Powell that Congress did not have the power to alter the qualifications. He then extended that rationale to reach the issue Powell had not decided: whether any given state could impose additional qualifications. The Court held that the historical record demonstrated that the qualifications were exclusive in relation to the states as well. Stevens argued that Framers and early commentators, such as John Dickinson, James Madison, and Justice Joseph Story, thought that the states could not add additional qualifications, that the federal government was a creature of the people and not of the states, and that, consequently, the Members of the House of Representatives were accountable to the people and not to the states. He added that after ratification of the Constitution, the states retained the power to add certain qualifications for voters, such as property, but had no power to add qualifications for Representatives beyond what the Constitution prescribed. Quoting earlier cases and Alexander Hamilton, Stevens’ central argument was “that the people should choose whom they please to govern them.”

Justice Clarence Thomas, speaking for the four-person dissent, developed a contrary history and argued that the federal government was created by the people, not as a whole, but of the several states. Whatever powers not given to the federal government were thus retained by the states. Consequently, the states retained the power to add qualifications to Representatives elected within their respective jurisdictions. As Thomas noted, the text of the clause limits the power of Congress, not that of the states. In addition, neither in the Constitutional Convention nor in the state ratifying conventions was there a statement that the states could not add qualifications. The Court’s majority, on the other hand, stated that creating qualifications for federal Representatives did not derive from the states and there was, consequently, no such power that was retained by the states.

Joseph Story argued that the phrasing of the Qualifications Clause for Representatives and the similar clause for Senators (Article I, Section 3, Clause 3) had to be exclusive of other qualifications: “It would seem but fair reasoning upon the plainest principles of interpretation, that when the constitution established certain qualifications, as necessary for office, it meant to exclude all others, as prerequisites. From the very nature of such a provision, the affirmation of these qualifications would seem to imply a negative of all others.”

Story admitted that Thomas Jefferson had a different view, believing that the Constitution chose “the middle way,” by mandating “some disqualifications”—those dealing with age, state residency, and U.S. citizenship—while allowing the states to impose other, non-uniform disqualifications that are otherwise constitutional. But Story dismissed Jefferson’s view with the same argument that Justice Stevens was to use, namely, that adding qualifications was not “reserved” to the states when the Constitution was adopted.

Nonetheless, commentators have noted that the Court’s analysis in Powell and Thornton retains some problematical elements, for the Constitution does permit the addition of further qualifications or disqualifications from those stated in the Qualifications Clauses. For example, Article I, Section 6, Clause 2 disqualifies anyone while he holds any other federal office from becoming a Member of Congress. If the Senate impeaches someone, it can impose a disqualification from becoming a Member of Congress (Article I, Section 3, Clause 7). Senators or Representatives who meet the minimum requirements of age, U.S. citizenship, and state residency are still disqualified from serving if they refuse to take the constitutional oath of office (Article VI, Clause 3).

Moreover, the Constitution specifically refers to Senators and Representatives in forbidding the states from imposing any religious test for any federal office (Article VI, Clause 3). Textually, this would be an unnecessary prohibition if the Qualifications Clauses by themselves excluded states from imposing additional qualifications. Historically, states have imposed various requirements besides those listed in the Qualifications Clauses, such as disqualifying state judges from running for Congress, and the Supreme Court has upheld them if they are reasonable and do not violate specific guarantees, such as free speech. Lastly, beginning in 1842, Congress has passed legislation requiring states to elect Members of Congress by district, even though there is no such requirement in the Constitution. Even Justice Story had earlier opined that such an act was improper.

In the wake of U.S. Term Limits v. Thornton, there have been several challenges to state and federal laws on the basis that they constitute improper additional qualifications under Article I, Section 2, Clause 2, but few have been successful. However, in Campbell v. Davidson (10th Cir. 2000), a circuit court struck down a Colorado statute that prevented those who are ineligible to vote, such as felons, unregistered voters, and people residing outside the congressional district, from running for office. The court quoted Thornton in stating that election procedures could not “provide States with license to exclude classes of candidates from federal office.”

Most courts have distinguished between election procedures and qualification requirements. Thus, requiring a certain percentage of signatures in order to run for office is not a qualification, nor are filing fees, nor is the requirement that persons who are federal employees not run for office “in a partisan election” while they are employed. Another court declared the residency qualification is fulfilled on the day of election.
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Three-fifths Clause

           Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.

(ARTICLE I, SECTION 2, CLAUSE 3)

[image: ]

The three-fifths rule for counting slaves is often misunderstood. When the Constitutional Convention debated the issue of how to count population for the purposes of representation, the Southern delegates to the Convention would have been pleased if nonvoting slaves had been counted as full persons. That way, the Southern states would have had a greater representation in the House of Representatives. In contrast, some Northern delegates resisted counting slaves at all. Why, asked Elbridge Gerry, “shd. the blacks, who were property in the South, be in the rule of representation more than the cattle & horses of the North?” Among other things, counting slaves provided an incentive to import still more slaves.

Nor was the three-fifths rule new at the Convention. It was derived from a mechanism adopted in 1783 to apportion requisitions (the national government’s only revenue source under the Articles of Confederation) among the states. That rule was intended to provide rough equality between the North and the South, and when the idea first appeared at the Convention, no one suggested that another fraction would be more appropriate. Indeed, the rule was included in a June 11 motion, made by James Wilson of Pennsylvania and seconded by Charles Pinckney of South Carolina, suggesting that a compromise had already occurred behind the scenes.

By itself, however, the three-fifths compromise for representation was not enough. Facing deadlock at the Convention, Gouverneur Morris (representing Pennsylvania) moved on July 12 to add a “proviso that taxation shall be in proportion to Representation” (later limited to direct taxation), the purpose of which, wrote James Madison, was to “lessen the eagerness on one side, & the opposition on the other, to the share of Representation claimed by the [Southern] States on account of the Negroes.” Morris subsequently said he meant his motion only “as a bridge to assist us over a certain gulph,” but tying apportionment to both taxation and representation turned out to be crucial. Slaves were to be counted as less than whites for representation, which was not in the interests of the South. Slaves were, however, also to be counted as less than whites for measuring a state’s apportioned direct-tax liability, and that was a benefit to the South. A fuller account of how the Framers handled this sensitive matter requires looking as well at the Direct Taxes Clause (Article I, Section 9, Clause 4) and at other clauses of the Constitution dealing with slavery (Article I, Section 9, Clause 1; Article IV, Section 2, Clause 3; and Article V).

Furthermore, the compromise protected the integrity of the census, as Madison explained in The Federalist No. 54, “the States should feel as little bias as possible to swell or to reduce the amount of their numbers. . . . By extending the rule to both [taxation and representation], the States will have opposite interests which will control and balance each other and produce the requisite impartiality.”

The three-fifths rule does not directly affect litigation today, but it affects how scholars interpret the apportionment requirement for direct taxes. It has been argued, for example, that the clauses dealing with direct taxation should be ignored because they are tainted by slavery, or because, with slavery ended, there is no longer reason to honor any part of the compromise. In light of the entire history that led to the Revolution and the Constitution, however, it would go too far to assume that in a world without slavery, the Founders would have been indifferent to the dangers of national taxation.

Furthermore, understood in context, the three-fifths apportionment rule was not necessarily proslavery in principle, for even though slaves were property under the laws of the Southern states, the Constitution itself acknowledged that they were persons. In addition, by tying both representation and direct taxation to apportionment, the Framers hoped to remove any sectional benefit, and thus any proslavery taint, from the special counting rule. In fact, the slave states despised having to give in and accept the Direct Taxes Clause as part of the price of obtaining the three-fifths counting rule.

No one at the time knew that the direct tax requirement would be weakened by Supreme Court interpretation, and few understood that the three-fifths rule would yield such extraordinary political dividends for the slave states. Many scholars have pointed out that the three-fifths rule provided Southern States significant political advantages in the House of Representatives and the Electoral College, and thus also in the choice of President and the appointment of members of the Supreme Court until the election of Abraham Lincoln and the coming of the Civil War. But at the Constitutional Convention, the Framers believed that they had crafted a workable compromise.
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Enumeration Clause

           The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct.

(ARTICLE I, SECTION 2, CLAUSE 3)
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This section, as amended by Section 2 of the Fourteenth Amendment, requires, for the purpose of apportioning the House of Representatives, that a census be taken of the whole number of persons in the nation. Congress has followed the Constitution’s command, even extending the census into territories and appending long lists of additional inquiries, although it is questionable as to what power Congress possesses to ask non-apportionment-related questions.

The central question regarding the original meaning of this section is whether the Constitution requires that this census consist only of an actual counting of individuals or whether the national government may rely on estimates of the national population to apportion the House. There was no direct discussion at the Constitutional Convention regarding whether there should be an actual count. The Committee of Detail’s draft of the section stated that the number of inhabitants “shall . . . be taken in such manner as . . . [Congress] shall direct.” That phrasing was modified to “as they shall by Law direct,” and the Committee of Style subsequently added the phrase “actual Enumeration.”

Those who contend that this section allows the use of estimates of the population argue that this phrase “actual Enumeration” likely means the most accurate possible calculation. When this phrase, so defined, is read together with the words “in such Manner as they shall by Law direct,” they conclude that the Framers intended to grant Congress complete discretion to choose whatever method of census taking they thought would result in the most accurate calculation of population, including the use of estimating methods. Alternatively, the word “actual” refers to the first census to be conducted three years after the meeting of the first Congress, as opposed to the less formal enumeration the Framers relied upon in apportioning the first and second Congresses.

Those who maintain that the phrase “actual Enumeration” means actual counting of individuals as opposed to the use of estimating methods argue, as Justice Antonin Scalia did in Department of Commerce v. United States House of Representatives (1999), that the words mean “counting ‘singly,’ ‘separately,’ ‘number by number,’ ‘distinctly.’” The distinction between actual counting and estimating was well known and thoroughly discussed both in debates in eighteenth-century English politics and in controversies between the American colonies and England. Indeed, the participants in these debates used the precise terms at issue; those who criticized the use of estimates in calculating population figures demanded instead that an enumeration—an actual count—be taken.

In The Federalist No. 36, Alexander Hamilton, in attempting to reassure his audience that the population figures upon which taxation would be based would not be subject to political manipulation, stated that “an actual census or enumeration of the people must furnish the rule, a circumstance which effectually shuts the door to partiality or oppression.” The Census Act of 1790, establishing the first census, required an actual counting; census takers were required to swear an oath to “truly cause to be made, a just and perfect enumeration and description of all persons resident within [their] districts.”

The Supreme Court, after avoiding the constitutional question in previous cases challenging the use of advanced statistical methods, decided the question of whether an actual counting is required in Utah v. Evans (2002), a case involving the use of a methodology that infers that households not actually counted in the census have the same population characteristics as their geographic neighbors that were counted. Justice Stephen Breyer, writing for the majority, concluded that the Framers “did not write detailed census methodology into the Constitution,” and therefore methods, such as the one used in this case, that are based on inference and not actual counting are constitutionally valid. Justice Clarence Thomas, writing in dissent, lamented the Court’s decision. He concluded: “Well familiar with methods of estimation, the Framers chose to make an ‘actual Enumeration’ part of our constitutional structure. Today, the Court undermines their decision, leaving the basis of our representative government vulnerable to political manipulation.”
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Allocation of Representatives

           The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.

(ARTICLE I, SECTION 2, CLAUSE 3)
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In Philadelphia, the Framers spent untold hours discussing the basis of representation for the new government and then fell to haggling over the number of Representatives to be elected from each state for the House of Representatives. A majority of delegations set the initial size of the House at a modest sixty-five Members, defeating James Madison’s wish to have it doubled. They wished to leave Congress the flexibility to set numbers in the future, making sure that Congress would not allow for more than one Representative for every 30,000 persons, a last-minute modification of the original floor of 40,000 persons.

At the ratifying conventions, the Anti-Federalists were extremely exercised over the clause. George Mason, for example, inveighed against the small number of Representatives during the debates at the Virginia ratifying convention. James Madison accurately summarized their objections in The Federalist No. 55:

           [F]irst, that so small a number of representatives will be an unsafe depositary of the public interests; secondly, that they will not possess a proper knowledge of the local circumstances of their numerous constituents; thirdly, that they will be taken from that class of citizens which will sympathize least with the feelings of the mass of the people, and be most likely to aim at a permanent elevation of the few on the depression of the many; fourthly, that defective as the number will be in the first instance, it will be more disproportionate, by the increase of the people, and the obstacles which will prevent a correspondent increase of the representatives.

Madison spent much time rebutting these objections. “Nothing can be more fallacious than to found our political calculations on arithmetical principles,” he declared. He assured his audience that Congress would increase the number of Representatives as the population grew; that the Senate would not stand in the way; that there was more danger in a cabal of the few forming in a large assembly than in a small one; that there were sufficient checks against corruption within the Constitution; and that Representatives needed knowledge only over subjects they could legislate upon, namely, commerce, taxation, and the militia.

Behind the debate between the Federalists and the Anti-Federalists lay different understandings of the future course of American republicanism. The Anti-Federalists did not believe that the country could grow and still remain republican, a proposition rebutted in Madison’s classic argument in The Federalist No. 10. At the Constitutional Convention, Madison resisted any built-in increase to the numbers of Representatives, arguing that population growth would “render the number of Representatives excessive.” Nathaniel Gorham of Massachusetts responded, “It is not to be supposed that the Gov’t will last so long as to produce this effect. Can it be supposed that this vast Country including the Western territory will 150 years hence remain one nation?”

In response to Anti-Federalist objections, Congress sent twelve amendments to the states for ratification, the first of which changed the method of calculating the number of Representatives. Instead of there being no more than one Representative for 30,000 people, the amendment would have required at least one Representative for 30,000, or later, 40,000 and 50,000 as the population grew. But the amendment failed to achieve ratification, the only one of the original twelve never to have been approved by the states. The Federalist vision of the Union prevailed.

It was not clear whether the Allocation of Representatives Clause required the national average district population to be not less than 30,000, or whether a state’s average district population had to be at least that number. Interestingly, President George Washington vetoed Congress’s first apportionment plan because eight states would have had average district populations of less than 30,000, which he thought in violation of this Clause.

True to Madison’s prediction, Congress nonetheless dutifully increased the number of Representatives as the population grew. By 1833, Justice Joseph Story would write in his Commentaries on the Constitution of the United States that the dire predictions of the Anti-Federalists “have all vanished into air, into thin air.” After the Civil War, Southern representation increased with the ending of slavery and the three-fifths rule. Congress, however, failed to enforce Section 2 of the Fourteenth Amendment, written to compel the Southern states to enfranchise blacks or lose representation. Finally, in 1929, after being unable to make a reapportionment of seats among the states after the census of 1920, Congress decided to cap the number of Representatives at 435.

Since 1790, Congress has applied five different methods of apportioning Representatives among the states. The present “Hill Method,” with its complex formula determining when a state may gain or lose a seat, has been in use since 1940. It has been twice challenged before the Supreme Court. In Franklin v. Massachusetts (1992), the Court upheld the inclusion of federal military and civil personnel and their dependents in the apportioned populations. In United States Department of Commerce v. Montana (1992), the Court unanimously approved the “Hill Method” in the face of a challenge by Montana, which had lost one seat in favor of Washington after the 1990 census.

Although under the Equal Protection Clause of the Fourteenth Amendment, the population for each Congressional district within each state must be the same, Wesberry v. Sanders (1964), populations of districts among the states do not have to be. State average district populations vary considerably from the national average. For example, after the 2000 Census, Wyoming had an average district population that was 23.44 percent smaller than the national average while Montana’s was 39.94 percent larger.

A federal court turned aside claims that, under this clause, allocating seats by voting age population, rather than numerical population, should be required. Kalson v. Paterson (2008). And the clause does not compel the government to treat Puerto Rico as a state for purposes of representation, for the clause only applies to actual states, not territories. Igartúa v. U.S. (2010).
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Executive Writs of Election

           When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.

(ARTICLE I, SECTION 2, CLAUSE 4)
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Although the phrasing of the Executive Writs of Election Clause varied until the Committee of Style established its final wording, there was no dispute among the Framers as to the necessity of having vacant House seats filled by special election. James Madison wrote in The Federalist No. 52, “As it is essential to liberty that the government in general should have a common interest with the people, so it is particularly essential that the branch of it under consideration [the House] should have an immediate dependence on, and an intimate sympathy with, the people. Frequent elections are unquestionably the only policy by which this dependence and sympathy can be effectually secured.” The House of Representatives is unique in that it is the only part of the federal government that is required by the Constitution’s text to be composed only of those who are elected.

The clause vests the governor with the responsibility of calling such special elections to fill vacant House seats. Justice Joseph Story wrote of the clause that “[i]t is obvious, that such a power ought to reside in some public functionary” and that the Constitution vests such power with “the State Executive, which is best fitted to exercise it with promptitude and discretion.” In fact, the clause combined the principles of those who did not want to see “the people” unrepresented in any part of the government with those who desired to continue to support state authority over the electoral process.

The Seventh Circuit Court of Appeals has ruled that the clause imposes a mandatory duty on governors to issue writs of election to fill vacancies in the United States House of Representatives. Jackson v. Ogilvie (1970). More specifically, the court held that in performing that duty, the governor has the discretion to choose one day of the week over another on which to issue writs of election, but he does not have the discretion to decide against issuing the writs of election altogether. The Sixth Circuit Court of Appeals has also held the clause imposes a mandatory duty, leaving only the possibility that a governor could avoid such duty when the time remaining on the congressional term “is truly de minimus.” American Civil Liberties Union of Ohio, Inc. v. Taft (2004). The rule had been articulated earlier in United States Term Limits, Inc. v. Thornton (1995), when Justice Clarence Thomas for the four-person dissent indicated that the clause prescribes an affirmative duty on the state executive to issue a writ whenever a vacancy occurs.
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Speaker of the House

           The House of Representatives shall chuse their Speaker and other Officers. . . .

(ARTICLE I, SECTION 2, CLAUSE 5)
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A “Speaker of the House” has been an organic part of the Anglo-American legislative process for centuries—at least since 1377, when the Rolls of Parliament first noted it. As with his power to dissolve Parliament, the King sought to control Parliament by influencing the choice of the Speaker once Parliament was in session. During Tudor times, because the King had to consent to the nomination of the Speaker, the Tudors were able to use the threat of a veto to gain the ability to nominate the person whom the Commons would choose.

After the Tudors, the process of selecting the Speaker of the House of Commons slowly transitioned into a process completely controlled by the House. Throughout the seventeenth and eighteenth centuries, as the House of Commons fought for independent legislative power, Parliament pursued and eventually won the right to select the Speaker without hindrance from the Crown. Not since the late seventeenth century has a monarch, for political reasons, dared to challenge the House of Common’s selection of a Speaker.

Until the eighteenth century, the Speaker had much power in deciding what issues would be brought to the floor of Parliament. He also was able to interpret House proceedings and positions to the King. After Parliament gained control over the choice of Speaker, the position devolved into an umpire simply refereeing the manner of debate.

Prior to American independence, the selection of the Speaker in colonial legislative houses closely mirrored the earlier British process. Though colonial assemblies chose their speakers, the royally appointed governors sought to control the result. As trouble grew between America and Britain, the Speaker became a spokesman of the various assemblies’ positions against the actions of Parliament and the Crown’s agents, mimicking the period leading to the Glorious Revolution in England (1688).

Under Article IX of the Articles of Confederation (1781), the Congress of the United States had the power “to appoint one of their number to preside, provided that no person be allowed to serve in the office of president more than one year in any term of three years.”

At the Constitutional Convention, however, the Framers drew not only on their own history but more directly on the model of the Massachusetts Constitution of 1780, which provided that “the House of Representatives . . . shall choose their own Speaker, appoint their own officers, and settle the rules and order of proceeding in their own House.” The language in the Massachusetts Constitution emphasizing “their own” was to declare the legislature free from the kind of gubernatorial control under which colonial assemblies had struggled. The more succinct language of Article I, Section 2, Clause 5 of the Constitution carried the same meaning and clearly established the House’s power to choose its leadership free from the executive and Senate power. The Speaker was now an internal House of Representatives officer, relieved of the burden of pleasing the Crown (or Executive) as a prerequisite for assuming the Speakership.

Without Constitutional specification, the Speaker of the House gained duties and powers as the issues of the day required them to be granted. The first Speaker of the House, Frederick Muhlenberg, led a House of Representatives that was devoid of parties and was attempting to construct the Republican institutions of which the Constitution was the source. But even during this early stage, the Speaker obtained an important role in the first session of Congress: the ability to appoint Members of the House to committees. Later, during his time as Speaker, Henry Clay demonstrated the extraordinary power that an active Speaker could assume, skillfully filling committees to build support for the war against England in 1812.
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