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To the memory of Rachel,

and to all the whales






Introduction

Animals are in trouble all over the world.1 Our world is dominated by humans everywhere: on land, in the seas, and in the air. No non-human animal escapes human domination. Much of the time, that domination inflicts wrongful injury on animals: whether through the barbarous cruelties of the factory meat industry, through poaching and game hunting, through habitat destruction, through pollution of the air and the seas, or through neglect of the companion animals that people purport to love.

In a way, this problem is age-old. Both Western and non-Western philosophical traditions have deplored human cruelty to animals for around two millennia. The Hindu emperor Ashoka (c. 304–232 BCE), a convert to Buddhism, wrote about his efforts to give up meat and to forgo all practices that harmed animals. In Greece the Platonist philosophers Plutarch (46–119 CE) and Porphyry (c. 234–305 CE) wrote detailed treatises deploring human cruelty to animals, describing their keen intelligence and their capacity for social life, and urging humans to change their diet and their way of life. But by and large these voices have fallen on deaf ears, even in the supposedly moral realm of the philosophers, and most humans have continued to treat most animals like objects, whose suffering does not matter—although they sometimes make an exception for companion animals. Meanwhile, countless animals have suffered cruelty, deprivation, and neglect.

Today, we have, then, a long-overdue ethical debt: to listen to arguments we have refused to hear, to care for what we have obtusely ignored, and to act on the knowledge of our bad practices that we can so easily attain. But today we have reasons humans never had before to do something about human wrongs to animals. First, human domination has increased exponentially in the past two centuries. In Porphyry’s world, animals suffered when they were killed for meat, but up to that point they lived pretty decent lives. There was no factory meat industry that, today, breeds these animals as if they were just meat already, confining them in horrible conditions, cramped and isolated, until they die before ever having decently lived. Animals were long hunted in the wild, but for the most part their habitats were not taken over for human dwellings or invaded by poachers seeking to make money from the murder of an intelligent being, an elephant or a rhinoceros. In the seas, humans have always fished for food, and whales have long been hunted for their commercial value. But the sea was not full of plastic trash that entices animals to dine on it, and then chokes them to death. Nor did companies drilling for undersea oil create noise pollution everywhere (drilling, air bombs used to chart the ocean’s floor), making life increasingly difficult for social creatures whose sense of hearing is their primary mode of communication. Birds were shot for food, but those who escaped did not choke on air pollution or crash fatally into urban skyscrapers, whose lights entice them. In short: the scope of human cruelty and neglect was relatively narrow. Today new forms of animal cruelty turn up all the time—without even being recognized as cruelty, since their impact on the lives of intelligent beings is barely considered. So we have not just the overdue debt of the past, but a new moral debt that has increased a thousandfold and is continually increasing.

Because the reach of human cruelty has expanded, so too has the involvement of virtually all people in it. Even people who do not consume meat produced by the factory farming industry are likely to have used single-use plastic items, to use fossil fuels mined beneath the ocean and polluting the air, to dwell in areas in which elephants and bears once roamed, or to live in high-rise buildings that spell death for migratory birds. The extent of our own implication in practices that harm animals should make every person with a conscience consider what we can all do to change this situation. Pinning guilt is less important than accepting the fact that humanity as a whole has a collective duty to face and solve these problems.

So far, I have not spoken of the extinction of animal species, because this is a book about loss and deprivation suffered by individual creatures, each of whom matters. Species as such do not suffer loss. However, extinction never takes place without massive suffering of individual creatures: the hunger of a polar bear, starving on an ice floe, unable to cross the sea to hunt; the sadness of an orphan elephant, deprived of care and community as the species dwindles rapidly; the mass extinctions of songbird species as a result of unbreathable air, a horrible death. When human practices hound species toward extinction, member animals always suffer greatly and live squashed and thwarted lives. Besides, the species themselves matter for creating diverse ecosystems in which animals can live well (see further in chapter 5).

Extinctions would take place even without human intervention. Even in such cases we might have reasons to intervene to stop them, because of the importance of biodiversity. But scientists agree that today’s extinctions are between one thousand and ten thousand times higher than the natural extinction rate.2 (Our uncertainty is huge, because we are very ignorant of how many species there actually are, particularly where fish and insects are concerned.) Worldwide, approximately one-quarter of the world’s mammals and over 40 percent of amphibians are currently threatened with extinction.3 These include several species of bear, the Asian elephant (endangered), the African elephant (threatened), the tiger, six species of whale, the gray wolf, and so many more. All in all, more than 370 animal species are either endangered or threatened, using the criteria of the US Endangered Species Act, not including birds, and a separate list of similar length for birds. Asian songbirds are virtually extinct in the wild, on account of the lucrative trade in these luxury items.4 And many other species of birds have recently become extinct.5 Meanwhile, the international treaty called CITES that is supposed to protect birds (and many other creatures) is toothless and unenforced.6 The story of this book is not that story of mass extinction, but the sufferings of individual creatures that take place against this background of human indifference to biodiversity.

There is a further reason why the ethical evasion of the past must end now. Today we know far more about animal lives than we did even fifty years ago. We know much too much for the glib excuses of the past to be offered without shame. Porphyry and Plutarch (and Aristotle before them) knew a lot about animal intelligence and sensitivity. But somehow humans find ways of “forgetting” what the science of the past has plainly revealed, and for many centuries most people, including most philosophers, thought animals were “brute beasts,” automata without a subjective sense of the world, without emotions, without society, and perhaps even without the feeling of pain.

Recent decades, however, have seen an explosion of high-level research covering all areas of the animal world. One of the great pleasures of writing this book has been that of immersion in this research. We now know more not only about animals long closely studied—primates and companion animals—but also about animals who are difficult to study—marine mammals, whales, fish, birds, reptiles, and cephalopods.

What do we know? We know—not just by observation, but by carefully designed experimental work—that all vertebrates and many invertebrates feel pain subjectively, and have, more generally, a subjectively felt view of the world: the world looks like something to them. We know that all of these animals experience at least some emotions (fear being the most ubiquitous), and that many experience emotions like compassion and grief that involve more complex “takes” on a situation. We know that animals as different as dolphins and crows can solve complicated problems and learn to use tools to solve them. We know that animals have complex forms of social organization and social behavior. More recently, we have been learning that these social groups are not simply places where a rote inherited repertory is acted out, but places of complicated social learning. Species as different as whales, dogs, and many types of birds clearly transmit key parts of the species’ repertoire to their young socially, not just genetically.

I’ll be using this research a lot in this book. What are its implications for ethics? Huge, clearly. We can no longer draw the usual line between our own species and “the beasts,” a line meant to distinguish intelligence, emotion, and sentience from the dense life of a “brute beast.” Nor can we even draw a line between a group of animals we already recognize as sort of “like us”—apes, elephants, whales, dogs—and others who are supposed to be unintelligent. Intelligence takes multiple and fascinating forms in the real world, and birds, evolving by a very different path from humans, have converged on many similar abilities. Even an invertebrate such as the octopus has surprising capacities for intelligent perception: an octopus can recognize individual humans, and can solve complex problems, guiding one of its arms through a maze to obtain food using only its eyes.7 Once we recognize all this we can hardly be unchanged in our ethical thinking. To put a “brute beast” in a cage seems no more wrong than putting a rock in a terrarium. But that is not what we are doing. We are deforming the existence of intelligent and complexly sentient forms of life. Each of these animals strives for a flourishing life, and each has abilities, social and individual, that equip it to negotiate a decent life in a world that gives animals difficult challenges. What humans are doing is to thwart this striving—and this seems wrong. (In chapter 1, I will develop this ethical intuition into a rudimentary idea of justice.)

But even though the time has come to recognize our ethical responsibility to the other animals, we have few intellectual tools to effect meaningful change. The third reason why we must confront what we are doing to animals now, today, is that we have built a world in which two of humanity’s best tools for progress, law and political theory, have, so far, no or little help to offer us. Law, as this book will show—both domestic and international—has quite a lot to say about the lives of companion animals, but very little to say about any other animals. Nor do animals in most nations have what lawyers call “standing”: that is, the status to bring a legal claim if they are wronged. Of course, animals cannot themselves bring a legal claim, but neither can most humans, including children, people with cognitive disabilities—and, to tell the truth, almost everybody, since people have little knowledge of the law. All of us need a lawyer to press our claims. But all the humans I have mentioned—including people with lifelong cognitive disabilities—count, and can bring a legal claim, assisted by an able advocate. The way we have designed the world’s legal systems, animals do not have this simple privilege. They do not count.

Law is built by humans using the theories they have. When those theories were racist, laws were racist. When theories of sex and gender excluded women, so too did law. And there is no denying that most political thought by humans the world over has been human-centered, excluding animals. Even the theories that purport to offer help in the struggle against abuse are deeply defective, built on an inadequate picture of animal lives and animal striving. As a philosopher and political theorist who is also deeply immersed in law and law teaching, I hope to change things with this book, offering a philosophical theory that is based on an accurate view of animal lives and that gives good advice to the law.

I’ve said it is crucial to get things right, basing theory on an accurate view (supported by the best current science) of a diverse range of animal lives, looking at how animals strive to flourish, and how they are thwarted by various human practices. Let me begin, then, by inviting you to consider these five animals, chosen to represent the zones of the world in which harm to animals happens: land, sea, domestic meat farming, air, and domestic companionship.

My examples will be only the smallest sample of what can befall an animal, and only a sampling of animal kinds. I will describe the animal going about its own life, flourishing, and then the animal brought to grief by wrongful human treatment.

Because non-human animals are so often treated as things, not individual sentient beings, and because one aspect of that thing-like treatment has been the refusal of a proper name, scientists today insist on giving proper names to the individual animals they study. I follow this practice here, taking names from both fact and fiction.

In all my cases except that of Lupa, who had experienced both bad times and good, the animals were flourishing when I (or others) observed and described them. My second description is hypothetical, but based on all-too-common calamities in the lives of animals of these kinds.

THE MOTHER ELEPHANT: VIRGINIA’S STORY

Virginia is a sensitive female elephant in Kenya, described (and named) by elephant scientist Joyce Poole in her memoir, Coming of Age with Elephants.8 Virginia has large amber eyes. When she hears music she likes, she stands very still and her lids droop. Joyce Poole spends her days with the whole matriarchal group, and finds that Virginia—smaller than the older matriarch, Victoria—has a particular fondness for Joyce’s singing, “Amazing Grace” being a favorite. Often, however, Virginia is on the move, covering huge tracts of grassland, her huge feet padding noiselessly across the floor of Kenya’s Amboseli National Park. Her new baby elephant walks beneath her belly, sheltered by that enormous maternal frame. (Elephants are wonderful mothers, highly protective of their young, and even known to sacrifice their lives to save young elephants from danger.)

Now consider something that might happen, that does often happen. Virginia lies on her side, dead, her tusks and trunk hacked off by a machete or hacksaw, her face a bloody red hole. (The ivory trade flourishes despite many attempts to curb it. And the market for animal trophies, such as tails and trunks, thrives with few impediments: it is not even illegal to import such trophies into the United States.) The other females gather around her and try vainly to lift her body with their trunks. Eventually, giving up the effort, they sprinkle earth and grass upon her body.9 The baby elephant is missing—taken, very likely, to sell to some zoo in the US that is not too particular about origins.10

THE HUMPBACK WHALE: HAL’S STORY

Hal Whitehead is a great whale scientist, especially focused on whale song,11 so I have given his name to a humpback whale who is proficient at singing, one of a group I observed from a whale-watching boat near the Great Barrier Reef in Australia. Our small boat cuts through the choppy surf. In the distance, several pods of humpback whales appear, breaching and slapping their tails and flukes. Their huge backs gleam in the sun. One of them is Hal. Over the boat’s motor we hear the whales singing, the patterns of sound too complex for our ears to chart them, although we know that humpback whale song has a complicated melodic structure and enormous variety, and is constantly changing—sometimes, apparently, out of sheer fashion and interest in novelty. A variant that originates here may make its way to Hawaii in a year’s time, as whales imitate one another. The sound is beautiful to us, and profoundly mysterious.

Now look at Hal: washed up, dead, on a beach in the Philippines.12 His once healthy frame is emaciated. Inside, researchers find eighty-eight pounds of plastic trash, including bags, cups, and other single-use items. (Another whale who similarly choked on plastic was found to contain, among the refuse, a pair of flip-flops.) Hal has starved to death. Plastic gives whales a sensation of fullness but no nutrition. Eventually there is no room for real food to enter. Some of the plastic in Hal’s stomach had been there so long that it had calcified, turned into a plastic brick. He will not sing again.

THE SOW: THE STORY OF EMPRESS OF BLANDINGS

Because I know of no real-life pig who is treated well, I choose a life-inspired fiction. No fictional pig is more imperious and more striking than Empress of Blandings in the novels of P. G. Wodehouse, a noble black Berkshire sow in superb condition, who wins many medals. Because Wodehouse was a famous animal lover and advocate, his fictional description is known to be based on loving observation. Empress of Blandings is enormous. Cared for as a favorite companion on the estate of Blandings Castle, she loves her trough, where appetizing food is always offered her by her human caretaker, Cyril Wellbeloved. When Wellbeloved has to go to jail for a short time for drunken and disorderly conduct, however, she begins to pine and loses her appetite. Her human family, especially the very pig-focused Lord Emsworth, worry helplessly about her well-being, tempting her with various treats, but in vain. By a stroke of good fortune, James Belford turns up at Blandings, and his skill in hog-calling, learned during a period of work on a farm in Nebraska, brings the Empress back to her usual good spirits. She eats with gusto, making “a sort of gulpy, gurgly, plobby, squishy, wofflesome sound” that delights Lord Emsworth. Shortly thereafter she takes her first silver medal at the eighty-seventh Shropshire Agricultural Show, in the Fat Pigs class.13

Now imagine a different life for the Empress: instead of flourishing among the kindly people and fostering surroundings of Blandings Castle, and the gentle world of P. G. Wodehouse, where all beings are treated with love and humor, the Empress has the bad fate to be living on a hog farm in Iowa in the early twenty-first century.14 Newly pregnant, she has been thrust into a “gestation crate,” a narrow metal enclosure the size of her body, with no bedding, floored with slats of concrete or metal to allow waste to descend into sewage “lagoons” below. She cannot walk or turn around, and she cannot even lie down. No kind hog-caller speaks to her; no pig-loving humans admire and love her; no other pigs or other farm animals greet her. She is just a thing, a breeding machine. Most of the approximately 6 million sows in the US are on factory farms, and these crates are used in most states, though banned in nine states and in several countries.15 Gestation crates cause loss of muscle and bone mass from lack of exercise. Crates force pigs to defecate where they live, which pigs, very clean animals, detest. And crates deprive these social animals of all society.16

THE FINCH: JEAN-PIERRE’S STORY

Jean-Pierre Rampal, the great flautist (1922–2000), recorded many works in which the sound of a bird’s warble is scored for the flute, so I have named my proficient finch, to whom I listen on the website of the Cornell Lab of Ornithology, after him. Jean-Pierre is a male house finch.17 He has bright red feathers just above his beak, and then the color shades to red-gray on the back of his head. Below his beak, red shades to pink and white, and then to striped gray in the underbelly. His wings are striped gray and white. He sings a rapid warbling composed of short notes, ending with an upward or downward slur.18 Jean-Pierre is compelling to look at: such delicate gradations of color in his plumage, so active and intelligent as he socializes with other birds—and, above all, entrancing to hear as he spins his complicated warbling compositions. He never tires of singing.

Now look at Jean-Pierre: after gasping for air with a compromised respiratory system, he lies dead on the ground beneath the tree on which he once sang so fluidly. Thousands of small migratory birds (finches, sparrows, warblers, species that make up 86 percent of North America’s land bird species) are believed to die every year from the effects of air pollution. Ozone damages the respiratory systems of birds, and also harms the plants that attract the insects birds consume. In this case there is some good news: programs to reduce ozone pollution under the Clean Air Act have also helped birds. It is estimated that these programs have averted the loss of 1.5 billion birds over forty years, nearly 20 percent of bird life in the US today. It was, however, too little, too late for Jean-Pierre. Like Hal, he won’t sing again.

THE DOG: LUPA’S STORY

Lupa is a formerly abused dog who lived wild for a while and then found a happy home with Princeton professors George Pitcher and Ed Cone, as described in Pitcher’s The Dogs Who Came to Stay.19 Lupa runs rapidly across the Princeton golf course, off leash, outstripping her companion, philosopher George Pitcher, and his houseguest, me—but not outstripping her young son Remus, who bounds ahead of her following a scent, then circles back to join her. She is a thickset dog of medium size, part German shepherd, part unknown; he is slender and small, with a shorter coat, the shepherd traits less pronounced. Both dogs have gleaming coats, and play happily. Although Lupa is very shy with me, she shows great affection to George—and Remus is affectionate and playful with us both. Both dogs are clearly flourishing, in a symbiotic life that includes George, his partner Ed, one another, and various visiting animals and humans.

In this case, the bad story is in the past. Lupa was a wild dog for some time, before George and Ed found her when she chose the underside of a shed on their property to deliver a litter of puppies. She was not in good condition: life in the wild is hard for dogs. And her life before that could be read in her fearful responses. Certain things always frightened her, even much later: a raised hand, a phone call made from a particular telephone on the ground floor. All new humans had to prove themselves with Lupa over a long period of time, and few met the test. She preferred to retreat beneath the grand piano. Both cruelty and neglect were clearly etched in her memory. Remus, by contrast, knew only the good life.



I could have told stories of so many other types of animals: cats, horses, dairy cows, chickens, dolphins, every type of large land mammal. We’ll hear more about the octopus, about birds of all sorts, about fish. And I might have imagined different obstacles for the animals I did “profile”: for elephants, hunger due to shrinking habitat, as humans encroach on elephant lands; for whales, disturbance of ordinary life by marine noise, including the sonar program of the US Navy, which disrupts migration and breeding patterns; for farm animals, the whole set of institutions and practices that is the factory farm industry; for birds, being shot at by recreational hunters; for dogs, birth and early life in a puppy mill, with all its attendant diseases, or being bred for fighting, or just being bored from lack of exercise and attention. The tales of brutality and neglect go on and on.

A contrast between flourishing lives and impeded lives is a core idea of this book. It is at the very heart of the concept of justice, or so I will argue in chapter 1. And thinking well about this contrast is a key to developing a good theory of justice for animals. What is wrong with the three leading theories on this topic, I’ll argue, is that they do not pay attention to this contrast and the diverse ways it turns up in the diverse lives animals lead. I will be developing a new theoretical basis for thinking about justice and injustice to animals, one based on the ability of the animal to lead its own characteristic form of life, and I will argue that because it makes the contrast between flourishing lives and impeded lives central, it is able to overcome challenges that other theories cannot. Theories direct action, and bad theories direct action badly. I think that the dominant theories in this area are defective, and that mine will direct action better.

But for me this book is a work of love and, now, of what I might call constructive mourning—attempting to carry forward the commitments of a person the world has tragically lost. My daughter, Rachel Nussbaum, was my mentor and inspiration as I began, relatively late in life, to take a keen interest in the plight of non-human animals. After a PhD and a short teaching career in German intellectual history, she decided to follow her passion for animals to law school, and was lucky to be at the University of Washington, whose law school has a curriculum full of courses in animal law and related topics. Meanwhile, she and her husband lived in Seattle, close to places well suited for watching the whales and orcas that were her greatest passion. She was even luckier to get her ideal job, as a lawyer with the animal legal organization Friends of Animals, working in the wildlife division in Denver, headed by the wonderful animal law expert Michael Harris. For five years she worked on the legal problems of wild animals, including elephants trafficked into US zoos, wild horses threatened with culling by ranchers, endangered bisons, and so many others. She worked on briefs. She testified before state legislatures considering pro-animal laws.

And she talked to her mother, getting her to share her own passion and commitment for wild animals. Her dedication to improving the lives of abused and suffering creatures was intense, and beautiful. It continues to inspire me. We began to write a series of co-authored articles about the legal status of marine mammals and about more general issues concerning wild animal–human relations. (I supplied the philosophical theory, pushing my Capabilities Approach in a new direction. She supplied the facts and the law.20)

Rachel died in December 2019, at the age of forty-seven, of a drug-resistant fungal infection following a successful organ transplant. It turned out that the donor organ had a structural defect that caused it to “seed” infection and pump it into the body. The defect could not be seen until the autopsy. Because it was clear that for some reason the donor organ was not doing the job, she was scheduled for retransplant. An organ was found, and she was just about to be wheeled to the OR when a fungal infection was discovered. It proved drug-resistant. The time from the initial transplant to her death was only five months. During that time, her husband, Gerd Wichert, and I saw her in the hospital virtually every day, except that she encouraged me to go to London to present our final collaborative paper to the Human Development and Capability Association, at a time when she was doing really well and about to be sent home. She talked to her HDCA friends on a transatlantic call and was happily looking forward to joining them the following year. And throughout those days we had many talks about the animals we loved. Fortunately it was before COVID, so her father and her boss from Friends of Animals could join Gerd and me to be with her on frequent visits, and all of us were with her on her last day.

As long as I live I will see the sparkle in her green eyes and her subversive smile. We were a study in contrasts, I with curly blond hair, she with a black almost-buzz cut, I with femmy colorful dresses, she with all-black pantsuits; but so deeply our hearts were allied.

This is not a book about that tragedy. This book is different: it looks forward, attempting to further the causes she loved, with a theory she knew about and supported. This theory, a version of my Capabilities Approach, measures justice by asking whether people (or, in this case, sentient animals) have been enabled by laws and institutions to live a decently flourishing life, as defined by a list of opportunities for choice and activity that the creature has (or lacks), in its political and legal context. Rachel had even lectured on the Capabilities Approach at Denver University, near her workplace. She had read the brief foray into animal issues, using the Capabilities Approach, that I wrote in my 2006 book, Frontiers of Justice. We often discussed the project of this book, and I even showed her some drafts, particularly the chapter on wild animals. And our co-authored work figures extensively in it, particularly in the chapter on law and the chapter on human-animal friendship. So I feel that she is speaking through me and I am channeling the voice I loved.

The Roman philosopher and statesman Cicero, whose daughter, Tullia, died when just a bit younger than Rachel, expressed his profound grief and mourning by planning, in what turned out to be the last years of his life, to build a shrine to her memory. I hope that a book that keeps Rachel’s commitments alive in the world and prompts others to follow them may be even a better expression of love and grief than that shrine—since it will exemplify her values and communicate them all over the world.

What is the Capabilities Approach (CA), and why would lawyers passionate about animal justice care about it?21 It is easy to say what it is not. The CA does not rank animals by likeness to humans or seek special privileges for those deemed most “like us,” as do some other popular theoretical approaches. The CA has concern for the finch and the pig as much as the whale and the elephant. And it argues that the human form of life is simply irrelevant when we think about what each type of animal needs and deserves. What is relevant is their own forms of life. Just as humans seek to be able to enjoy the characteristic goods of a human life, so a finch seeks a finch’s life and the whale a whale’s life. (And for each, room for individual differentiation is a part of the life they seek.) We should extend ourselves and learn, not lazily picture animals as lesser humans, seeking a life sort of like our own. According to the CA, each sentient creature (capable of having a subjective point of view on the world and feeling pain and pleasure) should have the opportunity to flourish in the form of life characteristic for that creature.

Nor does the CA care only about pain and pleasure, as does the most prominent approach to animal justice today, based on the classical Utilitarianism of the eighteenth-century British philosopher Jeremy Bentham and brought up to date by contemporary Australian philosopher Peter Singer. Pain is very very important, and one of the great sources of injustice and harm in animal lives. But it is not the only thing. Animals also need social interactions, often with a large group of fellow species members. They need plenty of room to move around. They need play and stimulation. We should certainly prevent non-beneficial pain, but we should also think about the other aspects of a flourishing animal life. We would not opt for a pain-free life if it meant forfeiting love, friendship, activity, and the other things we have reason to care about. Animals are equally plural in their concerns. Defective theories give defective advice.

The large story this book tells is the story of why we need a new theory to direct politics and law as we try to meet our ethical responsibilities to the five animals I described, and so many others—and why the CA is the best template for ethical and political intervention into the practices that blight and thwart these lives.

I begin, in chapter 1, by talking about what justice means, and about some faculties we humans have that enable us to grasp and respond to injustice. My next three chapters investigate three defective theories that are currently used in law and philosophy: a human-centered theory that I call the “So Like Us” approach, which tries to aid creatures who seem very similar to human beings (and those alone); the Utilitarian theory of Jeremy Bentham, J. S. Mill, Henry Sidgwick, and Peter Singer, which focuses on pleasure and pain and reduces other aspects of an animal’s life to quantities of pleasure and pain (though Mill diverges from the others here); and the Kantian approach of philosopher Christine Korsgaard, which makes great strides forward in respecting the dignity of animal lives, but, I claim, comes up short in some key respects.

In two central chapters, 5 and 6, I then lay out my own theory, and argue that animals have rights, that is, entitlements based on justice to decently flourishing lives. I show what that means in terms of my own theory. I then discuss the key concept of sentience, giving my reasons for saying that justice applies only to animals that have a point of view on the world, and not to those that do not, nor to plants.

Chapter 7 asks whether death is always a harm to an animal, revisiting the perennial philosophical question of whether we are harmed by death. Chapter 8 examines “tragic conflicts” between two ethically important duties—a problem we often encounter in promoting the good of animals—and asks how we might approach them so as to mitigate the harm we may temporarily have to do to solve knotty problems, such as those posed by animal experimentation.

Chapters 9 and 10 then look at the two major types of animals in our world: animals who live with and near us, and “wild animals”—who are not, I believe, really wild after all, in the sense that all animals live in spaces dominated by human beings, but they did not evolve to be symbiotic with humans. In each case I ask what the CA suggests about how law and policy should deal with these animal lives.

Chapter 11 turns to the key goal of friendship between humans and other animals, showing how there can be such friendships—even with “wild” animals—and claiming that the ideal of friendship will help us think well about the tasks before us. And finally, chapter 12 turns to law—existing laws, both domestic and international, with their many defects—asking what resources we have in law that could be used to forge a better path.

We humans can and must do better. Law can and must do better. Now, I believe, is the time of a great awakening: to our kinship with a world of remarkable intelligent creatures, and to real accountability for our treatment of them. Toward a justice that is genuinely global, including all sentient beings. I hope this book will help direct that awakening, giving it moral urgency and theoretical structure, and inspiring new people to take up the cause of justice for animals—just as Rachel’s passion for marine mammals made me curious, willing to embark on a difficult voyage that has proven more rewarding than any other journey in my life, apart from the journey of motherhood.






1 BRUTALITY AND NEGLECT Injustice in Animal Lives


Animals suffer injustice at our hands. The project of this entire book is to make good on that statement and to recommend a powerful theoretical strategy to diagnose injustice and suggest appropriate remedies: a version of my Capabilities Approach.

In this chapter, I will begin by looking, first, at our everyday pre-philosophical idea of injustice, which involves, I think, the idea that someone is striving to get something reasonably significant, and has been blocked by someone else—wrongfully, whether by malice or by negligence.

That idea already puts us on the track of my Capabilities Approach, because that approach focuses on meaningful activities and on the conditions that make it possible for a creature to pursue those without damage or blockage. In other words, to lead a flourishing life. Unlike other approaches that focus narrowly on pain as the primary bad thing, this approach will focus on many different types of meaningful activity (including movement, communication, social bonding, and play), any of which can be blocked by the interference of others, and on many types of wrongful blocking activity, whether by malice or by negligence.

In this chapter, I will first compare animals flourishing with animals thwarted in their striving, in order to prepare for a rudimentary account of justice and injustice. Next I will look at our ordinary pre-philosophical idea of injustice, to demonstrate how the animals in my examples have suffered unjust treatment. Then, after developing the idea of wrongful obstruction of significant activity, I will investigate three abilities all readers of this book have, which commend animals to our attention and care: wonder, compassion, and outrage. These three emotions are also resources: suitably developed and cultivated, they help us better understand the larger ethical and philosophical framework of animal rights.

Those who doubt that animals deserve justice at our hands, and have the right to demand it, must wait until the statement of my theory in chapter 5 to see my full argument on this crucial issue, since different theories give different answers to that question. But to put my essential point very briefly: all animals, both human and non-human, live on this fragile planet, on which we depend for everything that matters. We didn’t choose to be here. We found ourselves here. We humans think that because we found ourselves here this gives us the right to use the planet to sustain ourselves and to take parts of it as our property. But we deny other animals the same right, although their situation is exactly the same. They too found themselves here and have to try to live as best they can. By what right do we deny them the right to use the planet in order to live, in just the way that we claim that right? Typically, no argument at all is offered for that denial. I believe that any reason supporting our own claim to use the planet to survive and flourish is a reason for animals to have the same right.1

First, however, we need to have a working conception of justice and injustice. That is the project of this chapter.

Before we can begin, we need some examples: cases that inspire wonder at the complexity and impressive activities of an animal, and painful compassion, combined with action-directed outrage, at what has become of that animal in a world of human brutality and neglect.


ANIMALS FLOURISHING, ANIMALS THWARTED

My introduction acquainted you with five particular animals, trying to live but encountering various types of blockage and frustration. I described, first, the flourishing activity of the animal going about its characteristic life, and, then, the same animal brought to grief by human mistreatment.

Virginia, the mother elephant, was enjoying free movement and social life with her female group, along with the small baby elephants that the group raises communally. Then she was attacked and killed by poachers, her face hacked open for her ivory, and her baby was taken from the group to be sold to a zoo that would not give it a flourishing life.

Hal, the humpback whale, enjoyed free movement, social interaction with his whale group, and singing. And then, having ingested plastic trash, he starved from a blocked digestive tract and was washed up on the shore.

Empress of Blandings had a happy life at Blandings Castle, well-fed and cared for by people who loved pigs and understood their distinctive personalities and needs. She encountered a very different life on a pig farm in Iowa, confined to a gestation crate, forced to eat near her own feces, deprived of all social life and free movement.

Jean-Pierre used to fly freely, sing wonderful warbles, and enjoyed social interaction with other finches. But air pollution finished him off.

Lupa’s is the one story that moves from pain to happiness and from injustice to flourishing. Formerly beaten by a cruel human, then a stray foraging on the streets, she then found a long and happy life with humans who treated her with kindness, love, and respect, gave her excellent medical care and plenty of exercise, and adopted her puppy Remus as well (finding good homes for the other siblings), so that she had canine as well as human company.

These are but five stories, among the millions that are there to be told. Tales of brutality and neglect go on and on. But they give us the material we need to delve into the ideas of justice and injustice. In all these stories we see a flourishing life—and, significantly, all these stories involve free movement, social life, and the expression of abilities typical of each species. By contrast, we then see these abilities thwarted, these movements blocked, these social exchanges rendered impossible.

The contrast between flourishing lives and impeded lives is the core intuitive idea of this book. Not every impediment, however, counts as an injustice that we should address. Let us turn, then, to that question.

JUSTICE: THE BASIC INTUITIVE IDEA

What is it to suffer injustice? When are the damages of life not just harms but also wrongs for which we ought to hold somebody accountable, and remediate if possible, prevent for the future, if not?

Here I’m going down to the bedrock intuitions of my theory, where it is really very hard to give further reasons. Let me try, however, to articulate the basic ideas, since they will guide us in what follows. What is it for a creature to suffer injustice and to have entitlements based on justice?

Let’s imagine an animal: since even a hypothetical generic animal needs a name, let’s call her Susan. Susan is going about her life, planning, acting, relating, pursuing all the things that matter to an animal of Susan’s sort. Susan uses her senses and thoughts. She reaches out for things, desiring them. She moves toward them, and tries to get them. Along the way, Susan encounters obstacles to her efforts. Some of them are trivial: they block projects that are side issues and not central to her life. Among the more serious obstacles, some derive from physical limitations that seem to be nobody’s fault: Susan is stricken by illness; a major storm wrecks her dwelling. So far, it appears that Susan has not suffered injustice, though she has suffered harms, some smaller and some larger.

Suppose, however, that Susan is blocked by another creature, or by a situation set up by another creature. Still, Susan may not have suffered injustice, if the other creature did nothing wrong—was just going about her own business and happened to collide or compete with Susan. She took some food Susan was reaching for. Or: her justifiable defense of her life and that of her family entailed fighting off and harming Susan.

But suppose Susan’s dwelling was deliberately ruined by another creature who was capable of knowing better and doing better. Suppose Susan was deliberately imprisoned and killed, along with thousands of her fellow species members. Such is the lot of most of the world’s chickens and many of its pigs and calves. Suppose, like Empress of Blandings, Susan was locked in a metal cage and made to defecate through slats into a foul-smelling lagoon, meanwhile becoming diseased through lack of exercise. Suppose, like Virginia, her face was hacked to a bloody pulp with a machete to satisfy the ivory market, an illegal global crime syndicate. Suppose, like Lupa, she was beaten by someone who claimed to be her owner. Now we’re in the domain of injustice, because now Susan’s efforts are blocked by interference that appears wrongful. If Susan were a human, we would quickly conclude that injustice is involved.

The cases of Hal and Jean-Pierre seem different, because there is no deliberate act that inflicted the harm. If Hal had been harpooned (a gruesome practice no longer permitted by the International Whaling Commission, but practiced anyway by Japan, who seceded from that group over the issue), then we could quickly agree that the wrongdoing was deliberate. Even if Hal had been thwarted by the sonar program developed in good faith by the US Navy—even then, as we’ll see further in chapter 5, a US court has halted the program for wrongfully interfering with the activities of whales.2 So if the navy went ahead in defiance of the court, they would be committing a deliberate wrong. But Hal the beached whale choked by human garbage is more complicated. Sure, we humans might have been a bit thoughtless about where all that plastic trash would end up, but does that rise to the level of negligence? And who bears the liability? Even if we are not to blame this time, what about the future? Now that we have seen the beached whale, are we on notice that we will be blameworthy the next time—even if the garbage is out there, and the seas very difficult to clean?3

Jean-Pierre choked by air pollution is similarly difficult: the by-products of our industrial life do harm to many species, including our own, but at what point does this rise to the level of wrongful damage? And who is to blame? Our legal system (especially the Clean Air Act) has been wrestling with this for humans, but actionable protections for pollution under the Migratory Bird Treaty Act are a politically contested issue (see chapter 12).

However, if Susan were Hal, her friends would point out that there are already laws on the books preventing harm to marine mammals, and this harm, if not malicious, was clearly foreseeable and negligent, even if it cannot be pinned on a single wrongdoer. The seas are lamentably badly regulated, but it is in principle possible that this sort of trash dumping could be regulated by law, if nations would cooperate. Air pollution too has been curtailed by laws, and a violator of these laws, even a negligent rather than a deliberate violator, is acting wrongfully. Are birds different? Time and politics will give the answer, but I know what I think.

Injustice, then, involves striving on Susan’s part, to get something at least reasonably significant to her life; and it involves not just harm but also wrongdoing by someone else, whether by a deliberate act or by negligence.

So far, it seems that the victim of injustice need not be human, but can be a non-human animal. Injustice depends on the action taken against a sentient being, not on the type of being: Susan might be a human, a pig, an elephant. (In chapter 6, I’ll ask whether all animals can suffer injustice, or only some, and define that boundary further.) In most cases of deliberate wrongdoing, the perpetrator is human, because humans are capable of deliberate malevolent intent in a way that few animals are. However, we’ll later see that humans are actually not the only ethical creatures, nor the only creatures to whom duties can be assigned. This will be important later in constructing a convincing theory of a multispecies community.

Sometimes things that appear to be accidents involve injustice when we look into them further, because they involve culpable negligence. This is well-known in the human world. You get stricken by a disease for which there is a known vaccine, but your doctor told you that vaccines are harmful. You have a terrible automobile accident because of a manufacturer’s error. You get poisoned by tainted produce because of faulty inspections. The whole landscape of tort liability opens before us. In the COVID-19 pandemic there has been a yet more complicated and murky set of connections between suffering and blame. How many people would not have lost their lives had testing been more efficiently arranged and lockdowns more thorough? (Lots, as the case of New Zealand shows.) How many would not have died even so, had they not been afflicted all their lives by diseases and disabilities associated with poverty, such as diabetes and malnutrition? Is there fault there, and, if so, whose? And who’s to blame for people who do not get life-saving vaccinations because of misinformation? The person, for gullibility and lack of concern for science? The purveyors of the misinformation? Both? And so forth. Whenever there are people in charge, or who ought to be in charge, and wherever there are media that ought to aspire to truth and reliability, damages begin to look like wrongs: they ought to have foreseen the harm, and they could then have averted it, given their power. Hal’s case looks like this, and Jean-Pierre’s too.

Sometimes, too, there seems to be negligence somewhere, but it is difficult to pin it down. For example, what about the harms creatures suffer in “Nature,” when humans are on the scene and could help? When elephants starve because of a drought that kills the vegetation they eat? (Human use of the surrounding land is probably a major cause of that drought.) When animals are crippled by a disease that we know how to cure? (A tiger in Chicago’s Brookfield Zoo had successful hip replacement surgery. A tiger in a nature preserve overseen and monitored by humans but still “wild” might or might not have surgical intervention.) And what about predation? Should we attempt to stop a pack of wild dogs from killing and eating a deer, when we can do so, knowing that we would almost certainly stop a companion dog or cat from engaging in similar aggression?

It is very hard, then, to figure out when there is injustice, and by whom. But the general intuition should be emerging more clearly: injustice centrally involves significant striving blocked by not just harm but also wrongful thwarting, whether negligent or deliberate. Often, thwarting includes the infliction of pain, which impedes almost every ordinary activity of an organism (perceiving, eating, moving, loving).

Just suppose for now that you are convinced that animals can suffer not just harm but injustice, understood as wrongful thwarting. In what follows I will be giving you reasons why you should think this, although I hope that these examples already strike a chord with you.

Humans and human ways of life are everywhere: on land, squeezing the habitats of large mammals and using water the animals need; in the air, changing the flight patterns of birds and the very air they breathe; in the seas, changing, in countless ways, the habitats of mammals and fish. The pervasiveness of human power makes human responsibility spread into domains we previously thought of as just “wild” and “Nature.” Where does justice begin and end?

This book will not deal with every hard case, but it will try to show a way of thinking about animal flourishing and what impedes it that can help us deal with the hard cases better than other rival theories. I will argue that we humans are all collectively responsible for supporting the most essential life-activities of the creatures with whom we share this planet, both by stopping our wrongful interference with so many of these activities and also by protecting habitats so that all sentient creatures (all those who have a point of view on the world, for whom things matter)—a group that includes all vertebrates and many invertebrates—have a decent shot at a flourishing life. These opportunities to choose significant activities are what I mean by “capabilities.” So: we should all be supporting the Central Capabilities of our fellow animals.

WONDER, COMPASSION, OUTRAGE: OPENING THE SOUL’S EYES

I have tried to describe these cases in such a way as to awaken a sense that wrong has been done. To say it once more: this is the project of this entire book, since I am attempting to persuade you that many human actions toward animals are forms of wrongful thwarting. Everyone knows that the actions of humans cause animals a lot of suffering and many other impediments, but many people don’t admit that this is wrong. We have a right to carry on as we are doing, although perhaps it would be nice to be somewhat more compassionate. Even John Rawls, the twentieth century’s greatest philosopher of justice, held that it was virtuous to treat animals with compassion, but that they could not be treated justly or unjustly.

Later, when I lay out my own theory, I will present my argument that animals have rights. But before people are likely to care about a philosophical argument, they need to be motivated to care. What equipment do we humans have that might help us get there? Some people are already in loving relationships with some animals; that love can be a starting point for a more inclusive concern. But existing loves by themselves may fall short, because people love what they know, and, all too often, not all the millions of animals that they don’t know—just as loving parents of human children are not always motivated to try to end child hunger and child sexual abuse all over the world. What else can we call to our assistance? What emotions have the potential to carry us beyond our daily context?

My descriptions have attempted to awaken a sense of ethically attuned wonder that might lead to an ethically directed compassion when the animal’s striving is wrongfully thwarted, and a forward-looking outrage that says: “This is unacceptable. It must not happen again.” As it will turn out, all of these moral emotions are closely linked to my Capabilities Approach, because all of them help us to see the world in the way in which my approach will ultimately depict it: as a world of remarkably diverse forms of animal striving that seem significant and worth supporting. Wonder arrests our attention, informing us of the importance and value of what we see and hear. Compassion alerts us to the suffering of others and its significance. And outrage, which I will later call Transition-Anger, turns us from simply reacting toward remaking the future, directing us to take remedial action. Let us pause, then, to investigate these emotions.

When we see Hal leaping into the sun, and hear his mysterious song; when we see Virginia walking softly across the grass, her baby beneath her belly, and hear her booming trumpet; when we see Empress of Blandings happily feeding, and hear her “plobby, squishy, wofflesome” sound (the invented words themselves express loving attention); when we see Jean-Pierre on a bough, with his bright multicolored feathers, and hear his complex warble; when we see Lupa bounding across the golf course and hear her panting as she returns after a good gallop—in all these cases we are apt to feel an emotion that I will call wonder. It is akin to awe, both being strong emotions responding to something impressive and mysterious, but wonder is more active than awe, more connected to curiosity.4

As Aristotle said long ago: wonder involves first being impressed by something, brought up short, and then being motivated to try to figure out what is going on behind the sights and sounds that impress us. He links wonder closely to the recognition of sentient life. When his students apparently resisted learning about animals and their faculties, thinking that animals are too humble, and not divine like the heavenly stars, he told them that in all of nature you can find wonderful forms of organized functioning. And then he told a story: some wise people from far away came to visit the philosopher Heraclitus. They probably expected to find the sage on a lofty seat surrounded by worshipful students. Instead they found him “at the hearth.” (Scholars think that the phrase very likely means the privy.) He said, “Come in, don’t be afraid. There are gods here too.”5

Most emotions are closely connected to our own personal well-being. Fear, grief, anger, jealousy, envy, pride—all make reference to the self and how the self’s attachments are doing in the world. I have used the word “eudaimonistic” to describe this characteristic of emotions: they relate their object to the self, and the self’s conception of well-being.6 Wonder is different: it takes us out of ourselves and toward the other. It seems to be non-eudaimonistic, having nothing to do with our own personal search for well-being. It is connected to our original joy at life itself. It is at the furthest remove from narcissism or pride, and closer to play. Wonder is childlike, it is our humanity at play in a world of remarkable beings.

Wonder, then, is not always solemn. I think the very invention of words like “plobby” and “wofflesome” is a form of comic wonder, a childlike play with language expressing joy at the way a noble pig eats. (Wodehouse, as I said, was a famous lover of animals.)

We have wonder in the presence of many things. (It’s hard to know what the best preposition is: wonder “at” or “about”? Philosopher Jeremy Bendik-Keymer suggests “over” is better, because it’s slower, more deliberative.) But in Aristotle’s conception, and I will borrow and extend it, wonder is especially closely connected to our awareness of movement and sentience. We see and hear these creatures moving and doing all these things, and we imagine that something is going on inside: it’s not sheer random motion, but directed somehow by an inner awareness, by a someone. Wonder is connected to our perception of striving: we see that creatures have a purpose, that the world is meaningful to them in some ways we don’t fully understand, and we are curious about that: What is the world for them? Why do they move? What are they trying to get? We interpret the movement as meaningful, and that leads us to imagine a sentient life within.

Really, this is what happens when we meet other human beings. Our senses give us only an outer shape, and then it is our curiosity, our imagination, that makes the leap to imagining that the world looks like something to that other shape, that it is another sentient being, not an automaton.7 In chapter 6, I will argue that in fact our grounds for ascribing sentience to a range of animals are the same as our grounds for positing “other minds” when we meet such humanoid shapes. Sometimes we may turn out to be mistaken: we think something is going on inside when it is really a very clever machine. Or, we take the movements of some animals to be meaningful when, on further inspection, we find that evidence does not support ascribing sentience to them: that is what I say about most insects. But in many cases, further inspection will support the ascription of sentience, a point of view on the world.

How is wonder linked to ethical concern? Aristotle himself did not make the link. Unlike many other ancient Greek thinkers, he appears not to have pursued his reflections about wonder into the ethical domain. He has nothing to say (or nothing that survives) about the moral case for vegetarianism, or about other issues of humane animal treatment. And yet, if we feel wonder looking at the complex activity and striving of an animal, that wonder at least suggests the idea that it is worthwhile for that being to persist and flourish as the kind of thing it is.8 This idea is at least closely related to an ethical judgment that it is wrong when the flourishing of a creature is blocked by the harmful agency of another. That more complex idea lies at the heart of the Capabilities Approach. Wonder, like love, is epistemic: it leads us out of ourselves and awakens a nascent ethical concern.

How do we develop wonder? I think small children typically have great curiosity about animal lives, linked to a powerful concern. They often develop their imaginations by seeing animals up close. But they may also develop their ideas through picture books, through films, through TV documentaries, and, more problematically, by visits to a zoo or theme park. (I’ll discuss the problems these present in chapter 10.) In our world there are many excellent ways of awakening and nurturing wonder in children—although parents need to ask whether what the film shows is correct, and whether it contains inaccurate stereotypes of animal behavior—as they would for any other film their children see. I think wonder begins very naturally. Our main problem is not that we don’t get started, it is that daily life, competition, and clutter overwhelm the mind’s eye and make us forget what we once saw.

Wonder is not the only emotion evoked by my contrasting scenarios. If your attention has been gripped by the good scenario, your response to the bad scenario is likely to be one of both outrage—such things should not happen—and a painful compassion. I’ll return to the outrage later. Let’s now think about compassion. When we feel pain at the significant suffering of another creature, that emotion has, Aristotle thought, three elements—and I’ve added a fourth.9 First, you have to think that the suffering is important, not trivial. I’ve built this into the stories, showing how much of the animal’s life is blighted by what has happened. Second, you have to think that the animal herself is not to blame for her bad predicament. That too is evident in the stories, and it contrasts with cases where we may withhold compassion because we think the animal’s behavior was malicious. (We also withhold compassion in cases where an animal’s aggression threatens our life, as I’ll argue later, talking about a self-defense principle that can sometimes justify harming an animal. In many of these cases it is wrong to blame the animal: rats are just living their ratty lives, and so forth; but the potentially dangerous nature of the behavior may justify us in withholding compassion.) Third, says Aristotle, we have to have a kind of fellow feeling with the sufferer: we must think that our own possibilities are similar to hers. In earlier work I rejected this, saying that we do not always have to believe in similar possibilities in order to have compassion, and I offered the case of non-human animals to illustrate this. I now think that this was both right and wrong. Right, because when we are drawn outside of ourselves to have concern for a whale or a pig, it is crucial that we see the alienness of that form of life. We don’t, or at least shouldn’t, care because we imagine the whale to be very like us, as I’ll argue further later. But balancing that sense of alienness, I now think, is a sense of a larger generic similarity. We are all animals, thrown into this world together, striving to get the things we need, and often thwarted in the attempt. We are all Animalia, and that family likeness is important in making sense of our experience.

Crucially, our sense of similarity should not be the sort depicted in the traditional scala naturae or “ladder of nature”: the idea that animal species are arranged in a linear hierarchy with humans at the top, closest to the divine. I’ll reject that idea in chapter 2. It is just not a good guide to the world we find if we study animals seriously. Animal abilities are remarkable and complex, and on many parameters many animals do better than humans. In the end, the whole idea of a single ranking is of little use. Here, then, I am definitely not saying that we should give the whale high marks because it seems more like humans than does a dog or a pig. We should, however, notice something generically similar about all of these creatures: the world looks like something to them, and, reacting to what they perceive, they move forward to get what they want. It was on this basis that Aristotle, in De Motu Animalium, felt able to propose what he called a “common explanation” of animal motion.10

Similarity is seductive, potentially leading to error. It can cause us to neglect, and perhaps not even to see, the amazing diversity and otherness of animal life. It can also lead us to suspend critical faculties, ascribing sentience to creatures when the evidence does not support it. But a sense of a common fate in this world, linking us with animals in a family relationship, is amply justified and epistemically valuable. If we combine the sense of similarity with wonder, which motivates curiosity and alerts us to difference and surprising otherness, we are less likely to be misled.

And there is a fourth element: we need to believe that the suffering being matters, is part of our circle of concern. In my books on emotion I call this the eudaimonistic element, but perhaps that is too narrow: a creature can be moved into our circle of concern without our thinking that the creature’s well-being is part of our own flourishing. Wonder moves many creatures into our circle of concern without being self-referential: our concern is directed to the other as other, and not even as an intrinsically valuable part of our own life (as a relative or friend might be).

The point of including this fourth element is that we know of many catastrophes in the world, and many injustices. But only some move us. Our attention needs to be arrested, and our thought about ends and goals needs to be modified. Sometimes the modification is fleeting. You hear about people who died in a flood, and you are moved—but then you quickly forget about it, and go about your life unchanged. So for a lasting compassion to take root, the imagination must, in some durable way, move the creature closer, make it a part of our world of goals and projects.

Compassion by itself already prompts helping behavior, as the experiments of the great psychologist C. Daniel Batson have shown.11 But it may often prove a weak, or at least an incomplete, motivator. Its message is: These things are bad, and it would be good for them to be made better. It motivates behavior that helps the victim. But, focused as it is on the victim’s suffering, it does not fully react to the wrongfulness of the perpetrator’s actions, which are the causes of suffering. (To make his task conceptually simpler, most of Batson’s experiments concern suffering without wrongdoing: for example, a student who has broken her leg and needs help getting to her classes.) So compassion by itself does not lead us to stop the damager from doing further damage. For this we need another emotion, which, so far, I have called “outrage.” Now I must explain further.

Outrage is a form of anger. But anger, as philosophers have defined it for centuries, is partly a retributive emotion. It reacts to perceived wrongful damage, but it also projects a satisfying tit-for-tat sort of payback. For Aristotle and all the philosophers in the Western tradition who follow him (and also Buddhist and Hindu Indian philosophers) the wish for payback is a conceptual part of anger. I have argued elsewhere that this payback idea is no use to anyone: it is an empty fantasy to think that pain in the present can atone for or fix the past.12 For example, killing a murderer does not restore the victim to life, although many families of victims seek capital punishment as if it did somehow atone for or annul the damages of crime. Retributive anger often motivates us to actions that are not only aggressive but also counterproductive. People who approach a divorce negotiation in a retributive “payback” spirit, seeking to pile on the misery for the “bad” spouse, often make the world a lot worse, not only for children and friends, but also for themselves.

There is, however, a type of anger that is free from retributive payback wishes—an exceptional type not noticed by these philosophical definitions. This species of anger turns to face forward, and its aim is to create a better future. For that reason I call it Transition-Anger, and from now on I use that invented term, because no ordinary-language term, such as “outrage” or “indignation,” makes it crystal clear that this is an anger without the retributive wish. A good way of imagining this type of anger is to think about parents and children. Children do bad things, and parents are outraged. But they typically do not seek retributive payback, and certainly not a punishment that obeys the lex talionis, “an eye for an eye.” They focus on how to make the future better: how to make the bad behavior stop, and to get their child to behave differently in the future. The entire content of Transition-Anger is: “How unacceptable, how outrageous, this is. It must not happen from now on.”

Transition-Anger sometimes seeks punishment of wrongful conduct—but not because punishment is a form of payback or retribution. We may also punish in order to deter people from engaging in that sort of conduct in the future: either deterring the same person from committing another similar crime (“specific deterrence”) or deterring other people from imitating the bad act (“general deterrence”). And we may punish, too, in order to reform the perpetrator and in order to educate the next generation, making a statement that this sort of behavior is not what they should emulate. In the process we also make an expressive statement of our values as a society. All of this the proponent of Transition-Anger embraces.

Transition-Anger is the third emotion we need. It is, I think, usually useless and even self-indulgent to bemoan our guilty past or to heap coals of fire on the bad actors (in this case, all of us). What is needed is a new attitude to the future: let’s stop this. There is work to be done. Let’s do things differently. Outrage directs us to a project that is both oppositional—going up against the wrongful actors, committed to stopping them (sometimes by punishments, criminal or civil)—and also constructive. Let’s find a better way to do things. We can’t go on like this any longer.

This book is about a large human injustice, but it would be of no use if it simply inspired readers to study human injustice, frowning at ourselves in a mirror. In the end, ethical thought has to become practical, or it is idle. These are very hard problems, but there are many things that can be done to move us closer to justice, and each reader can find some place to dig in, some job to do, that will shoulder one small part of our huge collective responsibility.

Wonder arrests our attention and draws us out of ourselves, inspiring curiosity about an alien world. Compassion links us to the suffering animal in a powerful emotional experience. Transition-Anger prepares us for action.

But there is one more thing we need: an adequate theory to direct our efforts. I’ll now show, in my next three chapters, that three prominent theories of animal justice (or animal ethics, since they don’t all use the word “justice”) have serious flaws that make them inadequate guides to our future constructive efforts—although I’ll also identify points of convergence with my own theory, showing that, and how, people of good will from “the other camp” can join in a common effort.

The next four chapters will study the major theoretical alternatives. In chapter 2, I’ll study an influential approach that focuses on winning protections for a limited range of animals on account of their likeness to human beings: the “So Like Us” approach. I’ll argue that this theory is too narrow—unworthy of the alienness and sheer diversity of animal lives—and is counterproductive as a strategy to help wronged animals. In chapter 3, I’ll study the approach of the British Utilitarians, who focused on pain and pleasure as universal norms guiding the lives of all sentient beings. This approach has many advantages, but in the end its defects are too large and numerous for it to be a fully adequate guide. In chapter 4, I’ll turn to the best philosophical theory of animal lives in the recent literature, worthy of a full chapter in itself: the approach of Christine Korsgaard in her recent book Fellow Creatures. Korsgaard bases her philosophical theory on materials drawn from Immanuel Kant, but she is keenly sensitive to the defects of Kant’s actual views about animals. Her own views are far more interesting, and her complex view, which includes a way of valuing the opportunity of each creature to lead its own life, converges at many points with the approach that I recommend. And yet, I’ll argue, its debt to a view that privileges reason and moral choice over all other abilities, in thinking about law and citizenship, proves a handicap in developing a fully adequate approach to law and public policy.

Finally, in chapter 5, we reach the approach that I myself recommend: my version of the Capabilities Approach (CA), originally developed to guide international development agencies working with human populations, but well suited to provide a good basis for animal entitlements as well. This theory will take us back to the themes of this chapter. The CA has links to wonder, being built on a recognition of a wide diversity of animal forms of life, and a diversity that is “horizontal” rather than “vertical”—not establishing a ladder or hierarchy, though recognizing some generic commonalities. It also has links to compassion, focused as it is on the need of each animal to have conditions in which it can live, move, perceive, act in its own characteristic way. When these conditions are blocked, compassion is warranted. And so too, often (if the blocking is wrongful) is Transition-Anger. When we see wrongful thwarting, that is no time to sob and wring our hands. It is a time to say, “No more!”






2 THE SCALA NATURAE AND THE “SO LIKE US” APPROACH


Let’s now turn to the central question of this book: What theoretical approach to injustice in animal lives is best to direct serious thought about those lives, and especially matters of law and policy? We humans are undoubtedly in control of the world at this point, and we are the makers of laws. But although law is made by us, it is not only for and about us. Laws and policies regulate how other creatures get to pursue their own goals, and give or foreclose opportunities for flourishing. So far, humans have done this job in a very haphazard way, where other animals are concerned. We need to do better. And for that we need to think theoretically, choosing approaches that fit with what we know about the world of nature and also with what ethical argument tells us about our responsibilities.

In this chapter, I’ll study an influential approach that focuses on winning protections for a limited range of animals on account of their likeness to human beings: the “So Like Us” approach, which has become very influential in US law and policy through the work of legal scholar and activist Steven Wise. This theory is too narrow, unworthy of the alienness and sheer diversity of animal lives. And it is counterproductive as a strategy to expand animal entitlements.

Wise chooses his approach pragmatically, in order, he hopes, to appeal to judges who have had an average Western education. So it seems important to begin by summarizing, briefly, where the inadequacies of Western philosophy (and religion) have left us. This history contains some excellent approaches to animal lives, but these have on the whole lacked influence, while the dominant views in the West have been those that deny the moral significance of animal abilities and animal lives.

THE HISTORY OF WESTERN PHILOSOPHY AND THE SCALA NATURAE


Most people in Euro-American cultures, over the course of many centuries, have absorbed a particular picture of nature: nature is a ladder, with lower rungs and higher rungs, reaching toward the divine. On the topmost rung is the human being, closer to the divine than any other living being in virtue of having reason and language—as well as an ability to understand, if not necessarily to abide by, moral distinctions of right and wrong.

It is not as if creatures or their species can actually climb this ladder: the medieval picture of the scala naturae long antecedes the theory of evolution, and even evolution does not permit creatures to guide their own evolution in an aspirational manner. The context of the scala naturae is a world of species believed to be fixed and immutable. It is a ladder, then, that nobody ever climbs, one whose only purpose is to indicate permanent superiority and inferiority.

Not all religions and worldviews have held that humans are a superior species. Buddhism and Hinduism have more generous views of the world of nature.1 Under the influence of Hindu traditions, an Indian court has even ruled that circus animals are “persons” covered by the meaning of that word in the Indian constitution (see chapter 12).2 Many Hindus are strict vegetarians, and any Indian airline today standardly offers two choices, “veg” or “non-veg.” Buddhism even more strictly bans the abuse of all animals: it focuses on the kindship of all life and the primacy of suffering, which is the common property of all sentient beings. Buddhist ethics is in many ways close to the views of the British Utilitarians, whom we will meet in the following chapter, and who gave the modern Western animal rights movement its impetus. The belief that ethical sensitivity to our treatment of animals is a recent invention is a sign of ignorance of other world traditions.

As British philosopher Richard Sorabji has shown, even in the Western tradition the humans-on-top view was not held by all the ancient Greco-Roman schools of philosophy, most of whom refused to draw a sharp line between humans and other animals, and some of whom strictly prohibited meat eating, along with all infliction of pain on animals.3 (Sorabji, a leading historian of ancient Greco-Roman thought, tells his readers that the motivation for his project came from his family’s Indian origins, which introduced him to attitudes about animals more generous than those on which he was brought up in England.) Some pre-Socratic Greek thinkers insisted on vegetarianism, including both Pythagoras (and his school) in the sixth century BCE and Empedocles in the fifth. They cited the kinship of all nature as their reason, holding that animals and even plants contain living and sentient souls. Plato (d. 347 BCE) believed in the transmigration of souls from one species to another. Although he did not address animal ethics in detail in the dialogues that survive to us, his works provided the basis for later writings that powerfully defended vegetarianism. And Aristotle, to whom the scala naturae is most often ascribed, insisted throughout his writings on natural philosophy and biology that each creature strives for flourishing in its own way. The goal or end of each is the life and flourishing of each, and no creature exists for the sake of other “higher” species. A few texts do suggest a different picture, but Aristotle had a relatively long life (384/3–322 BCE), and discovered the joy of studying animals only after a period of exile from Athens after Plato’s death. There are many ways to think about the dissonant texts in Aristotle, without imputing to him an overall view of nature that is contradicted by so many statements in his biological works (which, unfortunately, few philosophers read).4 As I mentioned in the introduction, the late work On the Motion of Animals offers a “common explanation” of the movements of animals of many different kinds toward their objects of desire, urging us to prefer this common explanation to one that treats humans as a species apart.5 It’s extremely important to distinguish Aristotle’s actual writings from the use of them made during the Middle Ages to create the Christian form of Aristotelianism known as Scholasticism, which invented the scala naturae as we know it today.

During the Hellenistic era (the era that begins right around Aristotle’s death), there was, however, a shift. Epicureans still seem to have had a generous and inclusive view of animals, and their texts often insist on similarities between humans and other sentient creatures. (The Roman Epicurean poet Lucretius, for example, writing in the first century BCE, gives a marvelous description of the dreams of animals, designed to show a similarity with humans in perceptual and desiderative capacities.) Holding that pleasure and pain are the only things good and bad for their own sake, Epicureans draw a tight link between humans and other sentient creatures, providing, much later, a source for Utilitarian ethics when it began to emerge in the eighteenth century. (Upper-class British thinkers were all brought up on the Greeks and Romans, which gave them a ready store of alternative views when the normative views of conventional religion began to be questioned.)

However, the ancient Greek and Roman Stoics, enormously influential both in antiquity and in the development of Christian ethics, did not agree with the Epicureans. They held that non-human animals were brutes, without thought or emotion, while humans are quasi-divine, and that on that account we can use animals as we wish. The Stoic school, from the late fourth century BCE to the early Roman empire (first two centuries CE), became culturally dominant, shaping everyday thought in profound ways. Stoicism later influenced Christianity—as did Judaism, which similarly held that the human being is special. Both were popularly understood to teach that the human, made in the image of God, is the only truly intelligent and spiritual being, and the only being to whom salvation is open.

Even then, there continued to be a vigorous debate within the ancient Greco-Roman world. The late Platonists Plutarch and Porphyry (see the introduction) wrote eloquent works that we can study today, defending the intelligence and sentience of animals and arguing for a meatless diet. Porphyry’s On Abstaining from Animal Flesh is a marvelous work full of detailed and highly cogent arguments that should figure prominently in philosophy curricula, although few philosophers know anything about it. These views, however, were increasingly marginalized by the dominance of Christianity.

Like the Stoics, most Christian and Jewish thinkers sharply distinguished humans from all other animals, and in both religions the distinction has long been widely taken to justify using animals for our own human purposes.6 The medieval codification of this division in the metaphor of the scala naturae seems slightly more generous than the Stoic view, in that it posits a gradual series of steps, with some animals higher up than others. In practice, however, the ladder metaphor gets interpreted in a Stoic way, to suggest a deep chasm between humans and all other animals. This chasm view continues to shape the ideas of philosophers nourished in the Judeo-Christian tradition.7

The idea of the ladder of nature is essentially a religious idea, whether in its Stoic form (where only humans partake in Zeus’s rational plan for the universe) or in its Judeo-Christian form. It rests less on argument and observation than on a belief system that people are asked to accept as a framework for living without thoroughly testing it. The Stoics were rationalists, and they favored critical thinking; but in this crucial matter they did not test their beliefs by reason. Their opponents offered devastating refutations of their claims about the brutishness of animals. One representative and rather amusing example, used by ancient skeptics to criticize their Stoic opponents, concerns a fictional dog, imagined to belong to Chrysippus himself, the most important of the Stoic philosophers. This dog is chasing a rabbit, and arrives at a threefold fork in the road. He sniffs down path A, then sniffs down path B—and, getting negative sniff feedback from paths A and B, he does not pause to sniff down path C, but dashes down it without sniffing, as if convinced that the rabbit must have taken path C. The Stoics’ opponents want to show that Chrysippus’s own dog refutes the contention that animals are brutes, for this dog has mastered the disjunctive syllogism: either A or B or C; not A; not B; therefore C!8 It isn’t just a joke, as dog lovers will know.

Even though Stoicism was very influential in Rome, Romans who were strongly influenced by Stoic doctrines in other respects did not fully accept their view about the brutishness of all animals. They were inconsistent and selective, but they did see surprising evidence of animal sentience and complexity. In 55 BCE, the Roman leader Pompey staged a combat between humans and elephants.9 Surrounded in the arena, the animals perceived that they had no hope of escape.10 According to Pliny, they then “entreated the crowd, trying to win their compassion with indescribable gestures, bewailing their plight with a sort of lamentation.”11 The audience, moved to pity and protest by their plight, rose to curse Pompey—feeling, writes the philosopher and statesman Cicero, who was present, that the elephants had a relation of commonality (societas) with the human race.12

The Stoic and Judeo-Christian belief in animal brutishness is not simply untested and untestable, it derives from a type of religion that is anthropocentric and anthropomorphic, according to which God, imagined as rather like us, only better, using speech, reasoning, and language, makes us special, like God, and then values us because we are godlike.

Even though both the ladder and the chasm became central tenets of mainstream Judeo-Christian religion as practiced, we should pause here to point to some ways in which they are in tension with deeper features of those religions. First, to imagine God (God the Father, in the Christian case) as human in form is regarded by both Jews and many Christians as idolatrous. But further: both religions hold that God created all the species, and took delight in the whole of creation as “good.” The Genesis story encourages wonder at the beauty and variety of living creation.13 Later, when Noah and his family enter the Ark before the flood, they are asked by God to take pairs, male and female, from each animal species, including birds, as if all species deserve preservation and respect.14 The post-flood covenant is made between God and “you and every living creature that is with you, for everlasting generations.”15 We do not find in the Torah (the five books of Moses) any sign that the animals were created to be food and prey for humans. The dominant idea in both stories is one of wonder and at least a limited sort of respect.

It is true that in Genesis 1:26–8, God gives humans “sway” over the other living creatures. And the word translated as “sway” (in other translations, “dominion”), radah, does connote a type of rule: as scholar and translator Robert Alter argues, a very strong form of rule or mastery. But we usually believe that good rulers are those who take care of those they rule, not those who treat them like property and inflict torments on them. And since in the story humans are regents for God, taking charge of a creation God loved and thought good, surely the way humans ought to “rule” is by exercising intelligent and sensitive stewardship. Moreover, the gift of “sway” is contrasted with God’s gift of plants as “food” for both humans and other animals. In verses 29 and 30, God says: “Look, I have given you every seed-bearing plant on the face of all the earth and every tree that has fruit bearing seed, yours they will be for food. And to all the beasts of the earth and to all the fowl of the heavens and to all that crawls on the earth, which has the breath of life within it, the green plants for food.”16 This passage strongly suggests that vegetarianism was the norm before the fall and that meat eating may thus be an expression of our fallen nature. In the Garden of Eden, it seems that even animals are not carnivores. What is absolutely clear is that “sway” is not best read as entitlement to plunder and abuse animal creation. In short, the Judeo-Christian tradition is more respectful of animals than popular belief and practice often allege.

A marvelous book drawing out the implications of this idea, and juxtaposing it with the reality of our current brutal practices, is Dominion by Matthew Scully.17 Scully is a conservative and a Republican speechwriter, especially for President George W. Bush. The aim of his eloquent book is to make a case for compassionate stewardship. His vivid account of some of the cruelest practices Americans currently engage in toward animals includes a gruesome description of the factory farming industry, a mordant satire of the hypocritical self-justifications of the Safari Club, as they promote wild-animal hunts by talking in spiritual terms, and a deft send-up of philosophers who pontificate on the “sacredness” of fox hunting. (The late Roger Scruton comes in for justified mockery.18) Along the way, Scully studies both biblical texts and the writings of later Christian thinkers who decry cruelty and inhumanity to animals, and some of whom object to all killing. Scully’s main goal is to show that the hideous and wanton cruelty of current practices is a creation of human greed and has no justification in authentic Christianity. It’s a fine contribution, shattering complacency, whether or not one is religious in the Judeo-Christian way.

The philosophical schools of Greco-Roman antiquity and the canonical texts of Judaism and Christianity arose in a world in which everyone assumed that the species were fixed. Darwin’s theory of evolution caused an enormous upheaval in many quarters in the US, and still does, because it tells us that humans were not created directly as such by a special act of God, but that our species attained its characteristics over eons of time, in a gradual transformation out of primate ancestors. The close historical kinship the theory establishes between humans and non-human animals has often been found repugnant, partly because it seems to deny God’s special creation of human beings, and partly because any close association of our species with apes has struck many people as disgusting. Teaching the theory of evolution was made illegal at various times and in various places in the US for these reasons—most famously in the Tennessee law called the Butler Act that gave rise to the Scopes Trial in 1925.19 Today, although teaching evolution is not illegal anywhere in the US, fourteen states require the simultaneous teaching of “creation science” as an alternative view, despite the fact that “creation science” and its relative “intelligent design” have been rejected by the scientific community: they just aren’t science, whatever other insight they may offer. But in reality, although Darwin’s theory—which by now is thoroughly established in its general outlines—is at odds with a fully literal reading of the Book of Genesis, so too is all received science about the age of the earth, as Clarence Darrow memorably showed when he questioned William Jennings Bryan on the witness stand at the Scopes Trial. Bryan believed in a literal calculation of the age of the earth based on the ages of the prophets in Genesis, which put the date of the creation at 4004 BCE, a preposterous date from the point of view of archaeology. Few if any Americans today would join Bryan in that belief. But then, metaphorical reading must take over at some point, and the only question is, at what point. Darwin’s theory is not incompatible with the idea that humans have a special place and receive special concern from God. But for a religious Darwinian, that special stature has to be investigated with proper humility: What precisely is it that sets humans off from other creations historically related to us? Don’t we perhaps have special duties as well as privileges?

The Western tradition is more complicated than we sometimes think. At this point, it is natural for a sensitive Darwinian who still likes the idea of the scala naturae to ask whether apes and other creatures “high” on the ladder somehow share in our specialness. If we somehow climbed past other apes to the top of nature’s ladder, doesn’t this also mean that they climbed almost as far up, and are therefore entitled to at least some special treatment in virtue of that likeness?

Enter the “So Like Us” approach.

THE “SO LIKE US” APPROACH: TRADING ON THE SCALA NATURAE TO MAKE PROGRESS

Why not begin where most Americans seem to be and try to nudge them in the direction of limited rights for a limited group of creatures? A prominent and influential approach to animal ethics and law, which I call the “So Like Us” approach, does just that. It seeks recognition of legal personhood, and some autonomy rights, for a specific set of animal species, on the grounds of their humanlike capacities. This approach is associated, above all, with activist and author Steven Wise.20

Wise is one of the most significant pioneers of animal law. His 2000 book, Rattling the Cage, took the field of animal ethics into law, with striking results.21 His course on animal law at Harvard Law School was one of the first law school courses of its kind, maybe even the first. And, as the leading figure in the 2016 documentary Unlocking the Cage, shown at the Sundance festival, he eloquently describes to the film’s many viewers the goals of the Nonhuman Rights Project, which he leads; the film follows his legal battles to win limited personhood rights for several chimpanzees being held in captivity.22 Wise is a heroic pioneer, and he chooses his conceptual approach not because he thinks it ultimately the best, but because he thinks it can help make progress, here and now, for animals suffering from grave injustice. My criticisms of his approach are not in any way meant to detract from my admiration for Wise and his legal work.

Wise does not ground his view in our evolutionary historical kinship with apes, but rather on similarity itself; so it is compatible both with the original fixed scala naturae or with a modified Darwinian form. But he does not focus on evolutionary kinship or limit his concern to creatures who have a close evolutionary relationship with humans.

Wise’s focus in the 2000 book was on chimpanzees and bonobos,23 but by now he explicitly includes all four species of great apes, as well as elephants (presumably all three species) and whales and dolphins (presumably all species of both of those).24 His argument rests heavily on claims about the similarity of these animals to human beings. They are, he says, self-conscious, they are self-directing, they have a theory of mind, they have culture, they are not “cabined by instinct,” they are able to contemplate their own future. In general, they are “really really smart.”25 Centrally, he holds that they are “autonomous creatures” who, for that reason, should have “autonomous lives.”26

Wise is not a philosopher, and he does not explain which of the concepts of autonomy used by philosophers he has in mind. Since he also says that he thinks of chimpanzees as at the level of a five-year-old human child, it is not clear that he really should ascribe autonomy to them, if that means, as it typically does, the ability to criticize one’s desires in the light of some higher-order principles, or, as Kant famously held, the ability to free oneself from the influence of religion and culture.27 Probably he means some less exacting form of self-directedness, such as the ability to choose among alternatives. (But many other species of animals choose among alternatives!) In any case, as both book and film repeatedly emphasize, Wise thinks these species of animals are very like humans, and he makes that likeness the basis for his crusade to win them some limited legal rights.28

By showing how like us these animals are, Wise hopes to demonstrate, he says in the film, that the line typically drawn in law between humans and animals is irrational and needs rethinking.29 If we think that children and people with severe cognitive disabilities have some rights, albeit with some qualifications and limitations, and a need for guardianship, we should grant that these species of animals also have rights. It is irrational and inconsistent to treat all humans as persons, bearing rights, and to treat all animals as like things. At this point, Wise uses an analogy to slavery: just as law used to treat slaves as property, and we have now seen that this was morally heinous, so too we should realize that our current treatment of animals is morally heinous.30 In the film the slavery analogy gets strong pushback from some of Wise’s interlocutors, presumably because it can be read as suggesting, inappropriately, that African Americans are like chimps, which is not the idea he means to convey.31 So he backs away from the analogy; but he does not back away from the core idea that we must make a transition in law from thinking of animals as things and property to seeing them as persons.32 He repeatedly points out—a very good point—that corporations are given rights under law; the extension of rights to self-directing animals is an easier step than that!33

As this last analogy shows, Wise is above all a lawyer. He is not so much trying to create the best philosophical theory of animal law as he is trying to argue animals into a better position, using the materials, legal and theoretical, at his disposal. Many people think that the extension of personhood to corporations was a big mistake, and for all we know Wise himself may think this. But he is arguing from precedent like a shrewd lawyer: we’ve already decided this, now we need to see its implications for the animal question. His focus on similarity is strategic more than philosophical: he is just trying to move the needle with judges, beginning from where they are. So to criticize his theory as a theory may be a bit churlish. Nonetheless, it is put forward as a good basis for public argument, and it persuades, insofar as it does, only to the extent that people believe it. So, with all due respect for Wise’s clever legal strategizing, I will examine his view as a theoretical basis for the justification of (some) animal entitlements.

Throughout both book and film, Wise presents lots of evidence that the chosen species of animals have human-like abilities of many types.34 His central rhetorical strategy in the film is to show us chimpanzees and other apes doing things that the viewer will immediately recognize as human-like: using sign language, giving displays of empathy when shown a film of humans displaying emotions, and so forth.35

Wise makes the shrewd guess that if he is to make progress on animal rights he will have to begin where the audience is. He calls this beginning “the first salvo in a strategic war” and also talks of “kicking the first door open.”36 So he clearly isn’t indifferent to the wider project of winning rights of some type for all animals. And his close and determined attention to the capacities and deprivations of some species is commendable. Nonetheless, one might raise worries. The choice of a framework influences where we will be able to go. It is important to get the theory right for reasons of truth and understanding. And it is also important to get a strategy that starts us in the right direction, rather than pointing us down a blind alley.

What, then, might be some problems with Wise’s strategy from the philosophical viewpoint? Most obviously, it validates and plays upon the unscientific and anthropocentric idea of the scala naturae with us at the top. Some animals get favorable treatment, but only because they are (almost) like us. The first door is opened, but then it is slammed shut behind us: nobody else gets included. Instead of the old line, we have a slightly different line, but it is not really all that different, and most of the animal world still lies outside in the dark domain of thinghood.

The image of the scala naturae is not drawn from looking at nature, and it does not correspond to what we see when we look at nature, if we can put aside our arrogance. What we see are thousands of different animal life-forms, all exhibiting a kind of ordered striving toward survival, flourishing, and reproduction. Life-forms don’t line up to be graded on a single scale: they are just wonderfully different. If we want to play the rating game, let’s play it fairly. We humans win the prize on the IQ and language parameters. And guess who invented those tests! But many animals are much stronger and swifter. Birds do vastly better on spatial perception and the ability to remember distant destinations. Most animals have a keener sense of smell. Our hearing is very limited: some animals (e.g., dogs) hear higher frequencies than we can and many (elephants, whales) hear lower frequencies.37 We sing opera, birds sing amazing birdsong, whales sing whale songs. Is one “better”? To a lover of music that’s like asking whether we should prefer Mozart or Wagner: they are so different that it is a silly waste of time to compare them on a single scale.

As for life-sustaining abilities: rats are far more successful reproducers and survivors; numerous animals from tube worms to bowhead whales have greater individual longevity. Shall we ask about moral abilities? Well, we pride ourselves there, but we humans engage in depths of deliberate cruelty and torture known to no other animal species, and we’ll see later on that numerous animal species show capacities for friendship and love. Do we think we are the most beautiful? Jonathan Swift was persuasive when he depicted Gulliver, after years with the lovely horselike Houyhnhnms, finding the human shape and smell disgusting.38 No other animal has such arrogance about its beauty. At the same time, no other animal hates itself and flees from itself.

In short, if we line up the abilities fairly, not prejudging in favor of the things we happen to be good at, many other animals “win” many different ratings games. But by this time the whole idea of the ratings game is likely to seem a bit silly and artificial. What seems truly interesting is to study the sheer differentness and distinctiveness of each form of life. Anthropocentrism, then, begins to be revealed as a phony sort of arrogance. How great we are! If only all creatures were like us, well, some are, a little bit. Rather than unsettling our thinking in a way that might truly lead to a revolutionary embrace of animal lives, Wise just keeps the old thinking and the old line in place, and simply shifts several species to the other side. Again: this might be a shrewd strategy when addressing judges with limited imaginations; but in the end a defective theory is likely to have defective long-term results.
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